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HIGH OOURT OF JUSTIOE.
BrigaT v. Harrvorr (Chane) . . .

Muxpy v. Asprey (Chanc.). . o« .« « o 4,

Pamcires, Re. Pamures v. Levy (Chane) . . . 3
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StapLerorp Corrisry Coupany (Lnartap), Re (Chane.) 3
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COURT OF APPEAL,

Court of A 1.
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Bacaartay, 1.J.
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Jan, 15.

Bankruptcy Rules, 271, 273, 276, 303, 304, 305, 307—

Proxy present, but not Voting— Bankruptcy Act, 1869,

8. 80, subs, 80,

Appesl against registration of certain resolutions.

At a meeting convened under Rule 305 of the Bank-
raptey Rules, 1870, by a statatory majority in the matter
of the liquidation of Baum, certain resolutions were
passed, removing a trustee.

At this meeting a Mr. Scrivener, who was a creditor
for a trifling sum, and also a proxy for another creditor,
Mrs, Simmons, for a large amount, attended. The
proofs for such debts had been put in and filed some
vears previously, at the first meeting. He stated at
the time, in answer to the solicitor of the respondent,
that he did not intend to take any part in the meeting,
or to sign the resolution for removal; but he stayed
throughout the meeting, and was present when the votes
were taken. . He did not, however, sign the resolutions,

The appellants contended that Scrivener, by being
;Iruent, must, on the authority of Ex parte Orde, tn re

orsley, 40 Law J. Rep. Bankr. 60; L. R. 6 Chanc. 881,
be taken to have voted against the resolutions. If his vote
in respect of Mrs. Simmors’s debt wers, on that conten-
tion, to be counted against the resolutions, the resolutions
would not have been by the statutory majority.
His own debt was s0 small as to be immaterial.

Mr. Winslow and Mr. IWilliams for the appellants.

Mr. E. C. Willis (Mr. Reid with him) for the re-
spondent.

Re Bavx. Ez parte Evans,

Their LorosaIrs, without saying whether "the prin-
ciple of the case above mentioned would have applied to
Scrivener in his own character as creditor (the smallness
of his private debt rendering the decision unnecessary),
held that the principle could not apily to the case of the
persons who are said to be present by proxy; and that,
therefore, in spite of the actual J)reeence of her proxy
Mrs. Simmons could not be eaid to be present at that,
meeting, a proxy not being, under the Act, his principal
for all purposes, but having power to represent his prin-
cipal for all purposes.

BaeaaLray, L.J., added that he desired to reserve for
fnrthe:) cdoensider;tion tht; question whether the case tE:o
parte Orde ought to & to any meeting anbseauon
the regiatratiog of tthryeaolutions passed at the first
meeting.

Corron, L.J., said that if Scrivener could not have
been present at the meeting, except as proxy for Mrs,
Simmons, the case would be different,

HIGH COURT OF JUSTICE,

Chancery Division,
Jesser, M.R,
Jan, 18.

Practice— Non-appearance of Defendant— Personal Ser-
vice of Statement of CQlaim with Wiit—Subsequent
Filing of Claim—Rules of Court, 1875, Order X1X.,
Rule 6; Order XXI., Rule 1b.

In this case, judgment by default of ap co was
taken against some of the defendants. e amended
claim was served personally, with the amended writ;
11)%‘1:1 ﬂ:; claim had not been tiled pursuant to Order XIX.,

e 6.

}Rmmuw v. RExsHAW.
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Mr. John Henderson now applied for a direction to Division.
the registrar to draw up the order, notwithstanding| Marixs, V.C. & In re Stock's Deviaep Esrares.
that the claim had not been filed. Jan. 16,

The Master oF THB RoLis considered, on the prin-
ciple of ommne majus continet minus, that the personal
service of the claim was sufficient; and directed the
order to be drawn up.

Division.
Marins, V.0. }Re Prrrrres, PaILLIPS ». LEVY.
Jan. 18.

Will—Construction—Direction to accumulate Income
beyond Twenty-one Years—Tenant for Life of Residue,

Further consideration, )

Abraham Phillips, by his will dated October 1, 1851,
bequeathed all his personal estate and effects unto his
executors therein named, upon trust, as thereinafter
mentioned ; that was to say, that they should allow
his wife, the plaintiff, Mary Phillips, so long as she
should remain unmarried, to possess and enjoy the same.
And the testator directed that his executors should
receive ¢ the half-yearly intereet, payable upon whatever
funded property he might die possessed of, and reinvest
the same in the public funds as anaddition to the capital
stock,” and should stand possessed thereof upon trust,
that lspon the marrisge of all his four daughters they
should severally receive, as a wedding portion, the sum
of 1500, And he further directed that, upon the decease
of his wife, or in the event of her marrying again, his
executors should sell all his &roperty, and divide the net

roceeds of the same, together with whutever moneys
nging to his estate might then be remaining in the
public funds, among his children then living.

The testator dx?:fon May 9, 1852. The only funded
gmperty the testator was possessed of at the time of his

eath was a sum of 1,6007., 3} per Cent, Annuities.

The last of the daughters married in the year 1858.

Mary Phillips, the widow, died on December 16, 1878,
without having married again.

A question now arose whether, assuming that the
testator had directed his ‘funded property’ to accumu-
late until the death of the widow, the interest to accrue
on the 1,600/ 3} per Cent. Annuities and its accumula-
tions, from May 9, 1873, to the death of the widow,
would belong to the tenant for life of the residue, or
would W of the capital of the residue.

Mr. s Gardiner for the personal representative
of the widow.

Mr, G, C. Price and Mr. J. G. Wood for children,

Mr. Methold for the defendant.

Marns, V.0, said that, assuming this fund, at the
end of twenty-one years, to amount to 2,000/. New
3. per Cents., 1t would then bring in 60/, a year. If there
been an absolute gift of the residue, the 60/, a year
would clearly go to the residuary legatee. But here the
residue was given to the widow for life, with remainders
over. While the widow lived, she, as tenant for life of the
residue, must take the 60/, a year, o say that, though you
could not Eo on accumulating after the twenty-one years,
you must keep on investing the income, and that the
widow was only to have the interest of that income,
would be, to all intents, to go on accumulating ; but the
Thelluson Act said that the accumulations must stop at
the end of twenty-one years. The widow was, there-
fore, entitled to the income of the fund during her life,

Petition—Settled Estates Act—Application of Moneys
paid in under Lands Clauses Act—Rebuilding.

Petition.

This was an application by the tenant for life of cer-
tain settled estates, that a sum of 4,250, be
the purchase money of land, part of the settled estate
taken by a railway company in 1879, and which had
been paid into Court in pursuance of the Lands Olauses
Act, might be paid out to him in order to recoup him in
respect of moneys which had been expended by him in
rebuilding certain malt houses on the estate before the
land had taken by the railway.

My, Glasse and Mr. Stirling in support of the appli-
cation,

Myr. Dundas Gardiner appeared for infants; and
submitted to the Oourt whether, havi to the
decision in Drake v. Trefusis (L. R. 10 Ohanc. 364), the
order could be made in the terms asked for.

My. W. Barber for other parties.

Marixs, V.C., came to the conclusion that he could
not make the order, both on the ground that the tenant
for life had expended the moneys before the land was
taken by the company, and also on the ground that he
felt bound by the decision in Drake v. 7%&“‘.; and he
ordered the money to be invested, and tHe dividends paid
to the tenant for life.

Chancery D:'vt'm’on.}

Re StarLEPoRD CorLLiErY Cox-

Bacox, V.0. PARY (LIMITED).

Jan, 13,

Company—Shares fully paid up — Fstoppel—Companies
Act, 1867, s. 25,

Adjourned summons.

This company was incorporated under the Companies
Acts, with a capital of 4,000 shares of 5l. each. %;lan
agreement dated May 10, 1871, W. Hill contracted to
sell a certain colliery to the company for 5,116, which
was thereby agreed to be paid or satisfied, as to 2,000/, to
R. Bridgman, and as to the residue of 3,115/ to W. Hill;
and on the said 2,000/, it was agreed that the company
should pay 500. in cash, and 1,600/ by issuing and
transferring to R. Bridgman 300 fully paid up shares of
6i. each ; and as to the sum of 8,115/, that the company
should either pay the same in cash to W. Hill, or, at the
option of either the eomrmy or W, Hill, should issue to
\t’. Hill 623 fully paid up shares of &I, each. This
agreement was never rogistered under section 25 of the
Companies Act, 1867.

The comg;ny exercised ita option under the contract,
and issued 623 shares, purporting to be fully paid up, to
W. Hill. Four hundred and fifty of these shares were,
for valuable considerations, subsequently transferred to
R. Bridgman, who was chairman of the company; and
180 to L. Bridgman, who was solicitor to the company.
On June 22, 1876, R. Bridgman died, having appointed
L. Bridgman his executor.

The company went into liquidation, and the chief
clerk settled L. Bridgman on the list of contributories
as the holder, in his own right, of 130 shares, on which
nothi hul’beenpa.id; and of 750 shares as executor of
R. Bri gm L. Bridgman sought to the certi-
cate by finding that the shares were fully paid up.

A
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My. Westlake and Mr. Northmore Lawrence, for L.
Bridgman, contended (1) that, under the agreement of
May 10,1871, the consideration for the issue of the shares
to W, Hill was & money consideration ; dnd (2) that, in
any case, the company, in the face of its own certificates,

"was estopped from denying that the shares were fully
‘paid up, as against transferees.

Sir H. Jackson and Mr. Cracknall, for the liquidator,
contended that the doctrine of estoppel could not apply
where the transferees of the shares were cognisant of the
circumstances under which the shares were issued, as
they were in this case, being chairman and solicitor of
the company.

Mr. Westlake in reply.

Bacow, V.C,, held that the shares must be treated as
unpaid under section 27,and that no case of estoppel
arose ; and dismissed the summons, with costs.

Chancery Division.] Re THE STAPLEFORD COLLIERY
Bacox, V.0. CoMpANY (LMITED). Ex parte
Jan, 17. CHATTERIS,

Company— Comnission paid to Secretary and Solicitor of
Gompany— Resolution of Board of Directorsthat Com-
massion should be allowed— Liability to repay.
Adjourned summons by the liquidator of the above

comﬁnn{ for repayment, by B. L. w, of 250., paid

to B. L. Barrow by the company as commission on
the allotment of 2,000 shares in the company.

B. L. Barrow was the secretary and solicitor, and his
father, R. B. Barrow, the chairman of the company.

At a meeting of the directors on August 22, 1871,
B. L. Barrow made a proposal for the allotment to a
client of his of 2,000 shares, upon certain conditions, in-
cloding a condition that a commission of 2s. 6d. per
share should be paid, upon allotment, to the company’s
solicitors.

At a subsequent meeting of the directors on August 30,
1871, it was resolved (fnter alia) that it appearing ¢ that,
after publicly advertising and circulating the prospectus,
no applications have been made for any shares, except
thoee applied for and taken by the directors,’ the agree-
ment between the company and T. G. Kimpton (being
the agreement as to the allotment of 2,000 shares) be
entered into, and the sum of 2s. 8d. per share be paid
thereon as resolved at the last meeting.

The 2,000 shares were allotted to T. G. Kimpton, who
immediately afterwards, for a nominal consideration,
I ememh:oRﬁB'th i perfeotl
t ap that the other directors were eo
aware that the client of B. L. Barrow, who made th{
proposal, was R. B. Barrow, and that the latter was the

allottee of the shares. )

It also appeared, from a resolution of the directors,
that, finding no applications were being made for shares,
they were Willli? to t & commission of 2s. 6d. ger
share to anybody who would obtain applications for

Sr H. M. Jackson and Mr. Cracknall for the
summons,

My, Northmore Lawrence for B. L. Barrow.

Bacow, V.0.: Notwithstanding the facts stated tome,

e o o
ing in a fiduciary relation to the company, cannot
make a profit out of a transaction with it, and must re- :
pay the 250/, commission money. !

Summons allowed, and with costs, |

of Mr. B. L. Barrow, I must hold that he, |ing

JOURNAL. 4
Chancery Division,

Fry, J. MUNDY v. ASPREY.

Jan. 13.

Fendor and Purchaser—Statute of Frauds— Signature
to Letter enclosing Conveyance.

This was an action for specific performance of a contract
for eale of land, brought by the vendor. The defendant
relied on the Statute of Frauds as a defence. A question
in the action was whether the signature of the purchaser’s
solicitor to a letter, sent with an engrossment of con-
veyance, if the solicitor were the authorised agent for the
Kurpose, was a sufficient signature to the terms of a

efinite contract so as to satisfy the statute. The en-
grossment contained a recital that the vendor had
contracted for the absolute sale to the purchaser of the
lands and hereditaments,

The letter accompanying the engrossment was in the
following terms: ¢ We send engrossment of conveyance
by this, with draft; please procure an authority from

r. Mundy to {my the umgue money to yourselves.
‘When we complete, shall we bring cash or a cheque ?
Our client returns from Devonshire to-day or to-morrow ;
on seeing him we will procure a cheque, and let you
know when we are ready to complete.’

Mr. Cookson and Mr. Maidiow for the plaintiff.

My, North and Mr. Feld, for the defendant, were
not called on.

Fry, J., held that the requirements of the Statute of
Frauds were not satisfied.

Chancery Division,
Fry, J.
Jan. 17,

Will— Construction— Contingency.

Elizabeth Blight, the testatrix in this action, by her
will charged an annuitz of 50 on a leasehold wharf,
which she gave to her daughter, Sarah Ann Boute, for
life. After the death of S. A. Boute, she gave this
annuity to her granddaughter, Lucy Osborne Boute.
The will proceeded as follows: ¢ And if the said Lucy
Osborne Boute, after having commenced to receive the
said annuity, shall die before the expiration of the term
of years under which the said w is let, then I direct"
my executors hereinafter named to continue to pay the
said annuity out of the rental thereof to the then surviv-
ing children of my said granddaughter, in equal shares
and proportions ; and in the event of there being then,

}Br.mu'r v. HARTNOLL,

or at ang future time, no such surviving children of my
aforesaid granddaughter, then I direct my executors

hereinafter named to pay the said annuity out of the
aforesaid rental to the surviving children of my eaid
dmgl:ter Sarah Ann Boute, in equal shares and propor-
tions.

Lucy Osborne Boute survived the testatrix, but died,
without having been married, in the lifetime of Sarah
Ann Boute. A question arose whether, on her death,
her surviving children were entitled to the annuity.

My. North and Mr. Grosvenor Woods, for the plaintiff
in the action, contended that the children of Sarah Ann
Boute were only entitled to the annuity on the happen-
of two events—Lucy Ann Boute’s living to receive
some of the income, and the failure of her issue.

Mr. Methold, contra.

Fry, J., held that the first contingency did not affect
the gift to the children of Sarah Ann Boute.
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Trade-mark— Infringement— Injunction.

Appeal from Fry, J., noted ante, p. 52.

The plaintiffs exported to India Turkey-red yarm,
which was known in the markets there as their ‘ Bhe
Hathi’ or ‘Two Elephant’ yarn, from the fact that to
the bundles of the yarn was attached a label, or ticket,
on which was impressed a device representing two
elephants susporting a banner, with a crown between
them. The defendants suheeqluently sold similar yarn in
the same ma‘l"kets, with a latl;e , or ti;:ke;l,m on which was
impressed a device represen two ele tssupporting
an idol; but the ele]?hsnta (i.i‘ffered frgm the T:iontiﬂ's'
elephants in the way they looked, and in that they bore
¢ howdahs.’

The plaintiffs complained that the defendants’ ticket
was an infringement of their ticket.

It was proved that merchants and brokers at Bombay,
in buying the defendants’ goods, bearing the ticket com-
plained of, would not be deceived ; but there was no
positive evidence as to whether the ultimate buyers
would or would not be deceived.

YVOL, XV,

Fry, J., held that the ¢ Two Elephants’ were a sub-
stantial part of the plaintiffs’ trade-mark ; and that the
onus was on the defendants to prove that the ultimate
buyers were not deceived, which they had failed to do;
and granted the injunction.

The defendants appealed.

Mr, Aston and Mr. J. Cutler for the appellants.

Mr. North and Mr. H. A. Giffard for the re-
spondents.

Their TorpsHIPS held, upon the evidence, that the
‘Two Elephants’ were a substantial portion of the

laintiffs’ trade-mark ; and that the defendants, by taking
it, had pirated the plaintiffs’ trade-mark ; and, on this
ground, dismissed the appeal, with costs.

Court o Aﬂnﬂl ‘
Jmn{., R.
Bagearray, L.J. } WEBB v. East.

CorroRN, i.J.
Jan, 21.

Master and Servan'— Written Character—Libel— Pro-
ductio.1 of Letters— Privilege.
Appea

1 from order of the Exchequer Division (noted
ante, p. 160) directing the defendant to produce for in-
spection coa)iee of letters written b!'the defendant to Lorg
eslyn, admitted by the defendant, in answer to in.
terrogatories, to be in his possession.
c

_—‘
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The plaintiff, who had been steward to the defendant,
all that these letters contained libels, whereby
he had failed to obtain a situation as Lord Rosslyn’s
steward.

My. Fischer and Mr. R, E. Turner, for the appellant,
contended (1) that if the copy of letters, when produced,
sup&orted the allegations in the statement of claim, they
might tend to criminate the defendant; (2) that, from
the necessity of the cace, the letters were privileged com-
munications.

Mr. Bompas and Myr. P. H. Smith, contra.

Their Lorpsarrs affirmed the order of the Oourt below;
holding that, although the letters were not privileged
from production, they were privileged thus far—viz.
that the Oourt would not on them impute malice to the
defendant, but leave the plaintiff to prove express malice ;
but their lordships refused to give any opinion as to
what their decision would have been had the defendant
deposed on oath that the production of the letters would
criminate him.

HIGH OOURT OF JUSTICE.

JrssEL, M.R.
Jan. 20,

Practice— Tazation—Order of Course—How obtainable,

In the course of this case, which was for a review of
taxation, his LorpsHIP remarked that, under the new
Rules of Oourt, his secretary was now an officer of the
High Court, and that the juriediction to issue orders of
course, for taxation, was not exclusively confined to his
branch of the Court, but that any of the chief clerks
in the Chancery Division could now issue orders of
course for taxation.

} In re ARGLES.

Jesser, M.R.
Jan, 23,

Land Drainage Act, 1861 — Valtdt!}' of Notice under
the Act— Application to Justi njunction— Prohs-
bitson—Judicature Act, 1878, s. 25, subs. 8.

In this case a notice was given by the defendant to
the plaintiffs, who were neighbouring landowners,
stating that he intended to do certain drainage works,
under the powers of the Land Drainage Act, 1861,
Under that Act, if the neighbouring landowner does not
assent to the execution of the works, the landowner
desiring them can apply to justices of the peace in petty
sessions, who have power to determine whether any
injury will be done Pby the proposed works, and what
amount of compensation in reference thereto is payable.
On payment of such compensation the landowner may
execute the works. The plaintiffis contended that the
notice was not sufficient, and moved to restrain the de-
fendant from proceeding under it before the justices.
The defendant contended that the Court had no juris-
gictt.'ion to interfere with the tribunal pointed out in the

c

Mr. Chitty and Mr. Colt for the plaintiffs.

Mpr. Davey and Mr. Bush for the defendant.

JmssEL, M.R., was of opinion that the notice was in-
sufficient ; that he had a jurisdiction to prohibit the
inferior Court from exercising jurisdiction in the matter,
and that such right made this a case in which it would
be ¢ just and convenient,’ within the meaning of section

}Hxnm v, BATES,

25, subsection 8, of the Judicature Act, to grant an
injunction between the parties. He therefore granted
an injunction to restrain the defendant from proceeding
upon his notice.

Jesser, M.R.
Jan, 22, 24.

Practice—Inguiry what due for Costs—Disallowance of
all Costs—Objections to Disallowance—Rules of the
Supreme Court (Costs), Order VII., Rules 28, 80, 32.

The judgment in this action directed an inquiry what
was due to the defendant in respect of the costs of
certain proceedings therein mentioned, but contained
no direction to tax those costs. The costs were referred
to a taxing master, who disallowed them all. The de-
fendant carried in objections before the taxing master in
which he stated some, but not all, of his reasons far
objecting to the taxation. The taxing master overruled
the objections ; and the defendant then took out a sum-
mons to review the taxation.

Mr. Davey and Mr. H, Humphreys for the summons.

My. Chitty and Mr, Whitehorne, contra.

The MasTEE oF THE RoLts held that nothing in the
form of the judgment precluded the taxing master from
disallowing all the costs in question; besides which,
Order VII., Rule 26, of the rules of the Supreme Court
as to costs, obliged him to disallow them if he thought
them improper. His lordship also decided that it was
open to the defendant to raise objections to the taxation,
in Court, which he had not mentioned in his written
statement of objections.

}Snmons v. STORER.

TrE TorreNEAM LocAL BoArRD oF

Chancery Division,
} HeALTH v. ROWELL.

*| Public Health Acts—Local Board—Paving and Sewer-

tng Expenses—Reco of—County Court— Limit-
;t‘go'on of ﬁmo—Puva:y ealth Act, 1848 (11 & 12
Vict. c. 63), 8s. 69, 120—Local Government Act, 1868
(21 & 22 Vict. c. 98), ss. 62, 63—Local Government
Act, 1858 (24 & 25 Vict. c. 61), 8. 24—11 & 12 Piet.
c. 43,8 11,

This action was commenced in June, 1875, b{ a plaint
in equity in the County Court of Middlesex, holden at
Edmonton, to recover from the executor of one Rowell,
formerly owner of premises in Bounds Green Road,
Wood Green, an a ggrtionment of ex incurred
by the plaintiffs in 1864, under section 69 of the Public
ealth Act, 1848 (11 & 12 Vict. c. 68), in sewering and
aving the said road. The amount of the'a;?ottionment
ﬁaving been notified to Rowell in 1873, and not having
been disputed by him, became, under 21 & 22 Vict.
c. 98, s. 63, payable from him to the plaintiffs three
months after such notice ; and by section 62 of the last-
mentioned A.ct the sums so due are declared to bea charge
on the premises, and to bear interest at & per cent.;
and the plaint prayed that the charge, amounting to the
sum of about 26l., might be effectuated in favour of the
plaintiffs, and for a sale of the premises.
The plaint was—almost directly after it was filed—
transferred into the Court of Chancery.
The plaintiffs had, at the same time they commenced
this action, commenced an action on the common law side
of the same County Coutt to recover the sum of 13!, 6s. 5d.
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further amount of expenses apportioned to be paid by Ro-
'well as the owner of other premises (The Tottenkam Local
Board lo;g Health v. Rowell, 46 Law J. Rep. C.A.432;
L.R. 1 Exch. Div. 574) ; and in that case it was held that

ings under 24 & 25 Vict. c¢. 61, 5. 24,in the

unty Oourt, for the recovery of a demand below 201,
having been taken after the expiration of six months
from the time when such demand became due, were, by
implication, subf'ect to the limitation fixed by 11 & 12
Vict. ¢. 43, 5. 11 ; and that the claim of the board was,
therefore, barred by lapse of time.

The B;esent action was not set down till April, 1879.

Mr. Higgins and Myr. Iilbert, for the plaintifis, con-
tended tbat—notwithstanding the decision of the Oourt
of A({»e;:ieal in the case above referred to, and which only
decided that, in taking summary proceedings, they were
barred by of time—the plaintiffs were, under sec-
tion 62 of the Act of 1858, entitled to a charge on the
premises; and that, the proceedings having been com-
menced within the time allowed by the Statute of
Limitations, they were entitled to recover.

My, Pearson and Mr. Hunter, for the defendant, were
not called upon.

Maxins, V.0., decided that the remedies given by
section 62 of 21 & 22 Vict. c. 98 were only intended to
be exercised when all the remedies given by section 129
of 11 & 12 Viet. c. 63 had failed; and that the board,
haviug lain by for so long, and having never attempted
to put in force the remed%es given by the last-mentioned
section, it was most unreasonable that they should now
attemxt to get a charge on the premises; and he dis-
missed the action, with costs.

M‘StepHENs & Co. v. OARNEGIE

Baocor, V.0. AND OTHERS,

Jan, 238,

Practice— Service out of Jurisdiction—Rules of Court,
1876—Order X1., Ruls 1.

Adjourned summons on behalf of Ruys & Oo., a firm
at Antwerp, defendants in the action, to discharge an
order for service of notice of the writ of summons upon
the said defendants at Antwerp.

The plaintiffs were the first mortgagees of a British
ship the India and her freight, by virtue of a mo:fage
executed by both parties in London. The several de-
fendants were — the second mortgagee of the ship
and freight ; his trustee in liquidation; the master of
the ship ; the trustee in liquidation of the mo r;
the owners of the ship, Law, Surtees & Ce., who claimed
& charge on the ﬁe:g t for advances under a letter sub-
sequent in date to the tﬁlﬂintiﬂ'ﬂ’ mortgage ; and Ruys &
Oo., the holders of the freight, who also claimed to
retain the freight as against a debt due to them from the
second mortgagee.

The India's vc;{age was from the Mediterranean to
Antwerp, where she discharged her cargo cog%ned to
merchants there, from whom a sum of 30, francs
therenpon became payable for freight.

The India afterwards came on from Antwerp to
London, where she was sold, in pursuance of an order
of the Admiralty Division, for the purpose of paying
the wages of the crew and the wages and disbursements
of the master. The plaintiffs’ claim was for an account
of what wasdue to them on their mo ; an account
of what was due to them for wages of the crew of the
India, and for expenses in taking charge of her down to

Chancery Dwuum}

the time of her sale, and for costs in the Admiralty
action ; a declaration that they were entitled to payment
out of the ‘freight, and for a receiver thereof; and an
injunction to restrain the defendants from dealing with
the same.

My. Everitt for Ruys & Oo: These defendants are
foreigners, out of the jurisdiction; and the subject
matter of the action as against them is not situate
within the jurisdiction; nor do any of the other cir-
cumstances under which, according to Order XI,,
Rule 1, notice of a writ may be served out of the juris-
diction, apply to them. .

My. Buckley for the plaintiffs: The main causes of
action arose within the jurisdiction, and the relief
claimed against Ruys & Co. is merely subsidiary; so
that the fact of the cause of uction as against them
having arisen out of the jurisdiction is immaterial.

My, Everitt in reply.

Bacox, V.0.: In my opinion this case comes within
the provisions of Order XI., Rule 1, for the contract upon
which the claim is based was an English contract. The
case presents itself to me in this way. A first mortgagee
claiming against the mortgagor and puisne incumbrancers,
finds part of the property in the hands of an Antwerp
merchant, who makes some claim to it because the seconid
mortgagee owes him money. The first m.ortgggee’s
right, which is paramount to that claim, is the right intet-
fered with, so that it cannot matter where the contract
between the second mortgagee and Ruys & Co. was
entered into.

Summons dismissed, with costs.

In re THE CAKEMORE CAUSEWAY
GreeN AXD Lowzr HoLt UrrreDp
BrickwoBks AND COLLIERY
CouMpaNY (LIMITED).

Winding-up—Petition by one Company to wind up
another Company— Affidavit in Support of Petition.

Unopposed petition by a banking company, as creditors,
to wind up the above company.

My, F. C. J. Millar applied, ex parte, for the leave
of the Court that the affidavit in support of the petition
might be made by the general manager of the petition-
ing company. ﬁe said that it was considered that
Order I, Rule 4, of the General Orders of November,
1862, only applied where the petitioning company was
the company to be wound up, and that according to
Buckley on ‘Joint Stock Companies,’ third edition,

. 476, in a case like the gresent special leave ought to
obtained. He thought, however, that in man;
similar cases an affidavit by the general manager h
been accepted as sufficient, without any special leave.

Hazwr, V.0., thought so too, but granted the leave on

this application.

Chancery Division.
Hatwr, V.O.
Jan. 23.

Chancery Division.
Hawr, V.C.
Jan, 24.

Practice—=Service out of Jurisdiction— Counter-claim—
Rules of Court, Order XXII., Ruls 8: Order X1,

M. J. Beaumont asked leave to serve, out of the juris-
diction, & counter-claim biu(:ne of the defendants against
the plaintiff, other defendants, and certain new parties.
Two of these defendants to the counter-claim were resident
in New Zealand, and one in Demerara, He referred to The

}In re Luckie. Nixox v. LUckir.
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Swansea Shipping Company v. Duncan (Law J. Notes of
Oases, ]876’;}” . 92; L.R. 2 QB. Div. 844), where
Order XI. had been held to apply to a third-party order;
as to which there was a difficulty from the eight-day
limit of appearance, which did not arise in the case of a
counter-claim.

Harr, V.0, gave leave as asked.

Chancery Division,
Fry, J.
Dec. 19, 1879,
Practice— Wrong Plaintiff—Order XV 1.,
Rules 2, 13.

}Lozte v. CRoSSLEY.

This was an action for specific performance of a con-
tract to take a lease.

The plaintiff was originally a tenant for life. The
statement of claim alleged that she was tenant for life,
with power of leasing. She died; and her executor

an order, under Order I, Rule 4, that the
action should be carried on between him and the original
defendant. It was found that the tenant for life bad no
to grant the lease. * The executor of the tenant
or life and his sister were the persons entitled in
remainder. Application was made at the heiring on
behalf of the plaintiff on the record, to amend, by
making himself plaintiff in the character of owner, and
making his sister, his co-owner, co-plaintiff, and alleging
that the tenant for life had contracted as agent, and the
contract had been ratified.

My, Romer and My. Levett for the plaintiff.

Mr. North and Mr., W. Renshaw for the defendant.

Fry, J., allowed the amendments to be made, giv':zﬁ
the defendant leave to amend the defence ; and direc
the action to stand over, the plaintiff paying all costs
occasioned by its so standing over.

Fry, J.
Jan, 28, 24,
Guarantee—Act of Parliament— Construction— Trust—
Practice— Parties.

In 1868 Lloyd's Coffee House was an unincorporated
association, by a committee of twelve persons.
The association comprised underwriting members, non-
underwriting members, and subscribers. Mr. S. Harper
sent & letter of guarantee to the comniittee in the fol-
fowing terms: ¢ My son, Mr. R. H. Harper, being & can-
didate for admission o Lloyd's Coffee House as an under-
writing member, I be%l to tender my guarantee on his
behalf, and to heieby hold myaelf responsible for all his
engagements in that capacity.’ The association was in-
corporated by an Act pum{ in 1871, and the rights of
all trustees for the committee or members were vested
in the corporation. In September, 1876, Mr, S. Ilarper
died, and notice of his death was given to Lloyd's. Mr. R.
H. Harper waselected an underwriting member of Lloyd's,
and continued to do business as such down to November,
1878, when he suspended payment. There was no power
in the aocie'tﬁlto remove a member except in case of in-
solvency. The action was brought by Lloyd's, a firm of
insurance brokers being co-plaintiffs, against the executors
of Mr. S. Harper to enforce the guarantee,

My, North und Mr. F. C. J. Millar for the plaintiffs.

Mr. Cookson and My, Cracknall for the defendant.

Fry, J, held (1) that the guarantee did not de-

}Lr.oyn's v, HARPER.

termine on the death of the guarantor or on the
notice to Lloyd's; (2) that the right to sue on the
guarantee was vested in the new corporation of Lloyd’s;
ﬁ) that it extended to debts due tu persons outside

oyd’s in respect of obligations incurred through the
agency of members or subecribers of Lloyd's ; and (4)
the corporation were trustees for them, mdy could sue on
the guarantee in their behalf,

COURT OF BANKRUPICY.
Bankruptcy.

Baoor, C. }Re Lee & Soxs. Ev parts Goob.
Jan, 12.

Payment of Dividend—Notice of Claim of secured
Creditor— Bankruptey Rules, 1870, Rule 812— Bank-
ruptcy Forms, No. 128,

This was an appeal from the Dewsbury County Court.

The debtor filed a liz}nidation petition on June 22,
1878, and resolutions ior liquidation by arrangement
were passed, and two trustees appointed. In the debtor’s
statement of affairs the London and Yorkshire Banking
Oompeny were deacribed as fully-secured creditors. Cor-
respondence m;d between the trustees and the bank
in which the stated particulars of its debt, amount-
ing to 6,528/, and set out the securities, but without
estimating their value, and claimed to prove for any
balance that might remain due after realisation. The
trustees thereupon, on September 0, 1878, served a
notice of rejection of the bank’s claim and of exclusion
from dividend in the form given in Bankruptey Forms,
1870, No. 126, which concludes with the words: ¢ take
notice that such exclusion will be final, unless within
fourteen days you apply to the Court to prove
your debt, and proceed with such application with
due diligence.’” The bank, however, made no ap-
plication to the Court, but proceeded to realise its
securities, and on January 16, 1879, enclosed a yroof
for 2,685l 10s. 5d., be the balance remaining
due after realising the securities. The trustees had, in
the meantime—on January 3, 1879 —declared a dividend
of 8s. Gd., payable on January 15, but refused to pay
any dividend on the proof of the bank. On the applica-
tion of the bank, the County Court judge ord: the
trustees to pay a dividend of 3s. 8d. on the 2,686/, 10s. &d.

The trustees :P‘,naled

Mr. E. C. Willis, for the appellants: The trustees
were not bound to reserve assets for the payment of a
dividend on the bank's claim. Rule 312, which says
that the trustee is to be deemed to have notice of debts
inserted in the debtor's statement, excepts the case
¢where any such debt has been adjudicated upon prior
to the declaration of thé dividend.’ The notice of the
trustees’ rejection of the claim, according to Form 126,
amounted to such an adjudication. He also cited
Bankruptcy Act, 1869, sections 40, 43; Bankrup
Rules, 1870, rules 99, 100, 101, 138, 213, 312, 313.

My, Winslow and Mr. Finlay Knight, for the respond-
ents, were not called upon.

The Orrer Jupae said that the trustees had motice
that the bank intended to prove for the balance after
realising the securities ; that the rejection of the claim
by the trustees was not an adjudication within the mean-
ing of Rule 812; that the order directing payment of
the dividend m therefore, right; and that t{o appeal

must be dismiseed, but without costs,
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Court of Appeal,
J. m{, Lf”l’te
Bagearray, L.J. } Re EMumer, EMMET v. EMMET.
Corrox, L.J.
Jan, 21,
Will— Construction—Gift to Children to be paid at
Twenty-one, after a Life Interest.

Ap}eal from the decision of Harr, V.C. (reported 49
Law J. Rep. Chanc. 21), holding that the rule that a
boqiuest toa class to be paid at twenty-one takes effect
in favour of members of the class coming into existence
before the eldest attains twenty-one, applies, although
the will creates a prior life interest which determines
before any of the class attain twenty-one.
u]l:;. Robinson and Mr. W. W. Cooper for the ap-
pellant.
Mr. Dundas Gardiner for a party in the same interest.
My, Hastings, Mr. Rigby. and Mr. W. Pearson for the
ondents.
heir Lorpsuirs affirmed the decision of the Vice-
Ohancellor ; and dismissed the appeal, with costs.

w}lft of xi{ppclial.
. JessEL, M.R.
Bagearzay, L.J. Mergop %?Eﬁxlrhzﬂécot lihmwn
Corron, L.J. . .
Feb. 4, 5.
Railway. Company — uous Lands— Land over
Tunnel—The Lands Clauses Act, 1845, s, 127,

Appeal from decision of Fry, J. (noted Notes of

Oases, vol. xiv. p. 73), holding that a railway company
VOL, XV,

which had constructed a tunnel by arching over a cutting
and placing soil on the arch, could not sell the surface
over the tunnel as ¢ surplus land.’
My, J. Pearson and Mr. S. Roberts for the appellant
company.
r. Qlasse and Mr. Strickland for the respondent.

Their LorpsH1ps affirmed the decision of Fry, J.

Court of Appeal.
JAMES L}.?.e

Corron, L.J.
BageaLray, L.J,
Feb, 9, 10.

Trade-mark—Title of Book— Use of descriptive Word,
¢ Post Office.

KELLY ». ByLEs.

This was an ap from the decision of Bacox, V.0.,
reported 48 Law J. Rep. Chanc. 569,

The plaintiff was the registered proprietor, under the
Oopyright Act, of a directory entitled the ¢ Post Office
Directory of the West Riding of Yorkshire, which
included the town of Bradford. The defendants pub-
lished a directory for the town of Bradford entitled the
‘ Bradford Post Office Directory,’ but which bore no
simi]ari:t[y to the work of the plaintiff in price or upm\-
ance, The plaintiff claimed to restrain’ the defondants
from using thé ‘words ¢ Post Office’ as of the title
of their directory. There was no sufficient evidence to
show that the words ¢ Post Office’ in connection with
directories was known to any Portion of the public as a
synonym for the word ¢ Kelly.

The Vice-Chancellor held that the
right to the exclusive use of the words

D

?laintiﬁ' had no
Post Office’ as
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part of the title of a directory for Bradford, either under
the Copyright Act or as property in the nature of trade-
mark ; and dismissed the action.

The plaintiff appealed.

Mr. Kay, Mr. Hemming, and Mr. Lseson for the
appellant.

Sir H. Jackson and Mr. Rigby for the respondent.

Their LorosaIPs affirmed the decision of the Vice-
Chancellor.

HIGH COURT OF JUSTIOE.

Chancery Dicision.} THE CaNapiax LAND Recraix-
JEesser, M.R. INe AXD Coronisine CoMPANY
Jan. 30, (LinreceD).

Companies Act, 1862, s. 185 — Acting as Director without
Qualification— Misfeasance— Compensation.

Two persons, named respectively Coventry and Evans,
acted as directors of the company, but without the quali-
fication required by the company's articles of association
~—namely, the holding of 100 shares of 5/. each. The
company having been wound up, the liquidator en-
deavoured to put them on the list of contributories as
lgolders of 100 shares each; but the Court held that,
since they had not been duly appointed directors, there
was no contract by them to take qualifying shares. The
liquidator then took out a summons, which was ad-
journed into Court, asking that Coventry and Evans
might be ordered to contribute to the assets of the
company the sum of 500!. each by way of compensation
in respect of their misfeasance in acting as directors
without being duly qualified.

M. 8. Brice for the liquidator.

Mr. Davey and Mr. Buckley for Coventry and Evana.

The Master or THE RoLrs held (1) that Coventry
and Evans came under the section, since, if not ¢ direc-
tors’ within the meaning of the word as used there,
they were at any rate ‘officers’ of the company; (2)
that, although no specific damage had been shown to
have resulted from their acts, tbe Oourt had power to
order them to make compensation; and (8) that the
proper amount of compensation was the same which
they would have had to contribute in respect of qualify-
ing shares had they done their duty and taken them.

Chancery Division.
JrssEr, M.R,
Jan, 31.

Vendor and Purchaser— Power of Sale given to Trustees
% their Heirs—Sale by Assign of last surviving
ee.

Iu this case land had been limited to trustees, with a
}mwer of sale exercisable by them and their heirs. The
ast surviving trustee died, having devised his trust
estate, and a contract to sell the property was entered
into by the devisee. Thzﬂpurchaser took the objection
that, since the power of sale did not in terms extend to
the trustees and their assigns, the devisee could mot
make a good title without the concurrence of the per-
sons beneficially interested. The question now came
before the Court on & summons under the Vendor and
Purchaser Act.

Mr. Chitty and Mr, Whately for the vendor,

} Re OsBoRXE AND ROWLETT.

—

Mr. Davey end Mr. W. W. Knox for the purchaser.

The MasteR oF THE RoLrLs held that the devisee
could exercise the power of sale, and give a complete
discharge to the purchaser.

Jesser, M.R.
Feb. 2,

A nuity not reyistered—18 & 19 Vict. c. 15,8 12—
Purchaser—Effect of Notice.

This was & question of law stated for the opinion of
the Court ; and was whether an unregistered annuity
charged upon land is effectual as against a purchaser of
the land who had previous notice of it.

Mr. Ince and Mr. G. C. Price for the plaintiff.

Mr. Chitty, Mr. Ingle Joyce, and Mr. H, Humphreys
for the defendants.

The MasTER oF THE RorLls decided that the pur-
chaser took the land free from the annuity.

}Gmm'x; r. ToFrELD.

Chancery Division.
Mawixns, V.C.
Jan. 29.

Bill of Sale— Bills of Sale Act, 1878 (41 & 42 Vict. c.
31), s. 10—Invalid as agninst Grantor if not attested—
Mortgage— Davies v. Goodman, 49 Law J. Rep. Exch.
101; L. R, 5 Exch. Div. 20, approved of.

This was & motion for injunction on behalf of the

}anorr v. NORMAN,

-plaintiff, to restrain the defendant, until the hearing, from

enforcing, or taking any steps or proceedings to enforce,
any of the powers, covenants, clauses, and provisions of
an indenture of October 6,1879, made between the plaintiff
and one Currans of the one part, and the defendant of
the other part, whereby Currans and the plaintitf cove-
nanted to pay the defendant 275/., and interest at 30 per
cent., by instalments ; and charged the lease of a certain
theatre with the payment thereof; and that after they
should bave furnished the theatre, and taken the lease,
they would execute a mo of all their interest
therein, and the furniture, fixtures, and fittings thereof,
to the defendant.

My. Glasse and Mr, Rose Innes, for the plaintiff, con-
tended that the deed operated as, and was in fact, a
bill of sale; and that, not havirg been attested by a
solicitor, in pursuance of section 10 of the Bills of Sale

Act, 1877, it was wholly invalid; and they relied on .

the decision in Davies v. Goodman (ubi supra).

My, Higgins and Mr. E. Cooper Willis, for the de-
fendant, contended that the deed, being also a mortgage,
did not come within the section of the Act, and was,
therefore, good.

Marixs, V.0., was of opinion that the deed was dis~

tinetly a bill of sale within the meaning of the Act, be-
cause there was an assignment of the furniture and
effects then in the theatre, and such as might be after-
wards purchased and placed in the theatre; and that,
not having been attested by a solicitor, it was absolutely
void against the grantor, s in the case of Daviesv. G
man iubt supra), with which decision he entirely con-
c . He thought, however, that the deed was also a
mortgage as well as a bill of sale; and, therefore, so far
as it was & mortgege, it was valid, although, so far as it
was a bill of sale, it was invalid ; and he refused the
motion, but without costs.

[ e

-
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Dwmon . Chan Division,
Bacon, V.C. }Bm«now &'&S&’? ”‘NI‘OW’ Sor, Hc:g, V.C. }Yu'm v. FIxx,
Feb. 6. TDOX. Jan, 28,

Practice— Counter-claim — Reply — Joinder of Issue—
Striking out Reply — Order XXVII., Rule 1—
Order XIX., Rules 20, 21— Rolfe v. Maclaren, L.R. 3,
Chanc. Div. 108, not followed.

Motion.

In an action to restrain the defendants from interfering
with the plaintiffs in the use of their trade-mark, the
defendants delivered a statement of defence and covnter-
claim; and by the counter-claim the defendants claimed
as follows: ¢ The defendanta repeat and rely on each and
every of the statements in paragraphs 1 to 18, inclusive
of the statement of defence hereinbefore contained, as if
such statements were here repeated verbatim.’

Paragraph 1 of their reply was as follows : ¢ The plain-
tiffs join issue with the defendants upon their statement
of defence.’

Paragraph 2 of the reply was: ¢ With respect to the
statements contained in the defendants’ counter-claim,
the plaintiffs join issue on paragraphs 1 to 18, inclusive
of the statements of defence therein repeated and relied
on, as if the same were repeated verbatim.’

Myr. Byrne, for the defendants, moved to strike out
paragraph 2 of the reply, as embarrassing.

My, Willis-Bund, contra : Rolfe v. Maclaren (ub. sup.)
is a direct authority to the contrary. Paragraphs 1 to
138 of the counter-claim are the same upon which, when
stated by way of defence, we have already joined issue.
Of what use, then, can it be to answer them specifically ?

Bacoxw, V.0.: With the test respect for the deci-
sion in Rolfe v. Maclaren, I must look at the words of
Rules 20 and 21 of Order XIX.; and, in my opinion,
those rules uire that & plaintiff, in his reply,
shall deal specifically with, and not deny generally, the
facts alleged in a defence by way of counter-claim,
Parugraph 2 of the reply must be struck out, and para-
graphs 1 to 13 of the counter-claim must be answered
specifically.

Chancery Division.
Bacox, V.C.
Feb. 10.

Practice—Foreclosure Action—Further Mortgage ¢ Pen-
dente Lite’—Action continued against Mortgagee—
Rules of Court, 1875, Order L., Rule 2.

This was a foreclosure action by a first mortgagee
against the mortgagor and a second mortgagee. A
receiver had been appointed, and the action set down for
tearing, when the shintiﬂ‘ discovered that, pending the
action (which had not then been registered as a lis
pendens), the mortgagor had mortgaged the property to
a third mortgagee,

My. Phillpotts applied, ex parte, for an order under
Order L., Rule 3, that the action might be continued
against the third mortgagee. Te stated that the plain-
tiff had already applied for, and been refused, an order
of course at the Order of Oourse Office, where it was
intimated that the ros):r course was to proceed under
Order XVI. ; but the latter procedure would involve as
much delay as if the action had to be recommenced.

Bacox, V.C., made an order under Order L., Rule 3,
that the action should be continued against the third

mortgagee.

}Tozxn v. BRITTOXN.

Partnership—Surviving Partner carrying on Business
after Copartner’s Decease— Distribution of DProfits.
Further consideration of a partnership action by the

representatives of a deceased er against the sur-

viving er. The deceased partner died in 1873 ; and
for three years after his decease the defendant carried on
the business, claimirg to be entitled so to do under an
option of purchase given to him by the partnershi

articles, MJX retaining and employing therein the capita
of the deceased partner. The action was brought in

1873; and, at the hearing in 1875, it was decided that

the option in question determined when the term of

the partnership articles expired, which was in the year

1867. The capital of the deceased partuer largely

exceeded that ofp the defendant ; and the only question

was, whether, after making a due allowance to the de-
fendant in respect of his services in managing the busi-
ness, the profits earned during the tbree years should be
divided equally or rateably in proportion to the respec-
tive capitals.

Mr. Pearson and Mr. Everitt for the plaintiffs.

Myr. Graham Haustings and Mr. G. Curtis Price for the .

defendant. .
Harr, V.C., held that the profits must be divided

rateably in the proportions of the capitals. That ap-
peared to him the correct principle to adopt, where &
surviving ner carried on the business after the decease
of his copartuer, and the capital of one partner was greatly
in excess of the other; and particularly where, as here,
the surviving partner had acted in assertion of a right to
which he was not entitled.

Chancery Division.
Hawz, V.C.
Jan, 81.

Will— Construction—=Separate Use— Word ¢ sole.’

Elizabeth Amies, who died in June, 1878, by her
will, dated April 6, 1874, declared that her nephews
and executors (named) should take two-third shares of
her property for their own use and actual benefit, and
gave the other third as therein mentioned.

By a codicil dated May 14, 1874, she declared that,
out of the one-third share last given, there should be
paid to her niece, Bettey Ann Scott, the wife of Abiathar
Scott, 250/, ¢ for her sole use;’ and to her son, R. A.
Scott, 5004, if and when he should attain twenty-one;
and, if he should die under that age, then the 500.
should be payable to her brother, the plaintiff, and all
her sisters equally, &e.

An action for administration now came on upon
further consideration as a short cause. As to the point
whether the gift to Mrs. Scott was for her separate use,

Mpr. Graham Hastings and Mr. E. Holl, for the ex-
ecutors, suggested that consistently with Massy v. Rowen,
L.R. 4 Exch. 488, the word ¢ sole’ was capable of admit-
ting the technical meaning, where the context supported
that, and it would be otherwise reduced to silence.
Here the testatrix apparently distinguished the use of it
from mere words of absolute enjoyment, such as were
employed elsewhere in the will.

{r. W, Pearson and Mr. Rawlinson appeared for both
husband and wife.

Hazxz, V.0, held that a separate use was created.

}In re AMIes. MILNER v. MILXER
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Chancery Division. . My, Cookson and My, Hornell for the defendants.
Fry, J. Davis ». Davis, Fry, J,, held the provision was applicable to the con-
Jan. 29. tinuing partnership at will.

Compromgse.

This was an action which, at the trial, after the
plaintiff’s case had been opened and some evidence given,
was compromised in Court. A motion was now made
to compel the plaintiff to give minutes, signed by
counsel, to the registrar for the purpose of passing the
order agreed to.mqll‘he plaintiff insisted on her right to
withdraw from the terms before the order was passed.

Myr. Coken and Mr. Fellows for the motion.
~ Mr. Fischer for the plaintiff.

Fry, J.,, held that the compromise was binding, and
directed the signed minutes to g;e given to the registrar.

Chancery Division.
Fry, J.
Feb. 4, 5,6, 7.

DPrescription — Right % Way — Copyhold— Evidence—-
esumption.

An issue in this action was whether there was a public
right of footway over a meadow belonging to the plain-
tiff. Part of t{e meadow was copyhold. There was
evidence of long user. It was argued on the part of the
El:aintiﬂ' that, in the absence of evidence that the lord

been in a position to dispute the right, there would
have been no prescription against him.

Mpr. North and Mr. Bunting for the plaintiff.

Myr. Fischer, Mr. Herschell, and Mr. Bathurst for the
defendants,

Fry, J,, held that it would not be presumed that the
lord had at no time been in possession ; and gave judg-
ment for the defendants.

} PowERs v. BATHURST.

Chancery Division.
Fry, J.

}Oox v. WILLOUGHBY.
Feb. 7.

Partnership.

This was an action, by the executors of a deceased
partner, to determine whether a clause in partnership
articles waa applicable to the partnership at will carried
on by the partners after the expiration of the partner-
ship articles. The partnership was between solicitors ;
and the articles provided that, if Mr. Cox should die
during the term, his executors should be paid 1,500,

My, North and My, Hatfield Green for the plaintiffs,

COURT OF BANKRUPTCY.
Bankruptey.
Bacox, C.J } Ezx parte EaArovaH. Re CLIFFE.
Feb. 9.
Court of Bankruptcy—Jurisdiction— Seizure before Act
of Bankruptcy—Bankruptcy Act, 1869, s. 72,

Appesl from Bolton Oounty Court.

By a lease, dated October 24, 1878, Eatough & Co.,
brewers, agreed to let to J. W. Olifle a public house,
upon a yearly tenancy, at & rent of 80l per annum, half
a year's rent, in advance, being payable on November
24. The lease also contained powers to the landlords
to take the same means for recovering book debts and
the price of beer supplied as the lease gave them for the
recovery of rent, including a power of distress and sale,
after a five days’ notice of the distress,

Under these powers Eatough & Co., on December 4,
distrained for the sum of 140/, due to them for rent,
book debts, beer, &e., from Cliffe. On December 16,
Cliffe’'s goods were sold to satisfy the distress.

On December 6, Oliffe committed an act of bank-

ruptcﬁ'; and, on December 19, a petition was filed, under
which, on January 3, 1879, Cliffe was adjudicated a
bankrupt.

On August 20, 1879, the registrar of the Bolton
County Court made an order that the trustee in Cliffe’s
bankruptcy was entitled to the proceeds of the goods,
less 10/., and also to damages for an excessive distress.

Eatough & Co. now appealed from this order.

Mr. De Gexr and Mr. Channell for the appellants:
The County Court had no jurisdiction to decide this
question ; it is not a case for the Bankruptcy Court, as
the cause of action arose prior to the bankruptey.

Mr. Finlay Knight for the trustee: The Bankruptey
Court has jurisdiction, for the power to seize in the
agreement is bad, as being contrary to the policy of the
bankrupt law. The objection should have been taken in
the County Oourt (Ex parte Swinbanks, re Shanks, 48
Law J. Rep. Bankr. 120; s. ¢. L. R. 11 Chane. Div.
625).

The Crier Junek: In my opinion, the County Court
judge had no jurisdiction to trythe question ;and the
order must, therefore, be discharged, without costs.
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House of Lords.1 HoOPER AND ANOTHER v. BOURNE
Feb. 9. AND OTHERS.

Lands Clauses Consolidation Act,1846 (8 & 9 Viet. c.18),
8. 127)—Superfiuous Lands. |

This was an appeal from a judgment of the Court of:
Appeal (reported 47 Law Jl . I Q.B. 487), which,

ed one of the Queen’s Bench Division (reported
46 Law J. Rep. Q.B. 509).

The plaintifts sued as adjoining landowners, to recover |
as superfluous lands, under 8 & 9 Vict, c. 18, 8. 127,.
certain Qareels of land near the Westbury Station of the
Great Western Railway. The land, including the mines
thereunder, was bought in 1848 by the Wilts, Somerset,
and Dorset Railway Company, under their statutory
powers, by agreement with the owners. That company
was afterwards dissolved, and its undertaking transferred
to the Great Western Railway Company. The land in
question had never been used for the purposes of the
railway ; but it was found, by the special case in which
the facts were stated, that since 1868 the traffic had so
largely increased, that the land was required for provid-
ing additional accommodation, though want of means
had prevented the company from so using it. Mean-
while, it had been demised to a mining company, with
special powers of re-entry if it should be required for the
use of the railway.

The plaintiffs contended that there was no evidence
that the land was required in 1863 when the period ex-
pired during which the company could retain it if not
required ; and, secondly, that even if the surface was not
superfluous, tile mines under it were,

e judgments of the Queen’s Bench Division and of
the Court of Appeal were in favour of the defendants.

VYOL. XV.

HIGH COURT OF JUSTICE.

Carr v. MerropoLITAN Boarp oF Works (Chane) . 15
Dix v. Groou anp Axoruer (Q.B. C.P., and Exch.) 16
Errixy v, Srack (Chanc.) . . . . 15
Hart v. Hawraorne (Chanc.) . .15
Rusrox v. Tomin (Chane.) . . 18
Staxpisa v, Tavror (Chanc.) . . . . 156
OOURT OF BANKRUPTOY.
Govurcey, In re. Ex parte OrMANDY . . 16

The plaintiffs appealed . .

Mr. %mjam:’n( r. Merewether with him) appeared
for the appellants.

My, Davey, Mr. Charles, and Mr. Moulton,
spondents, were not called upon.

Their Lorpsures (EArL Oatens, L.C., Lorp HarH-
ERLEY, Lorp O'HAeAN, and Lorp i}mcnm) affirmed
the decision of the Court of Appeal.

for the re-

OOURT OF APPEAL.
Court of

e ﬁ?ﬁah ]

Bacaarray, L.J. ;In re HALLETT.
THESIGER, L.J. [
Dec. 8,17, Feb. 11.

Trustee— Blending Trust with Private Moneys— Rule %‘
Clayton’s Case (1 Mer. 572, 608)— Pennell v. Deffe
(4 De G. M. & G. 872) overruled.

H. H. Hallett, a solicitor, died in February, 1878,
insolvent. In November, 1877, he had sold a Russian
bond for 1,0861, which was the property of the trustees
of his own marriage settlement, and also other Russian
bonds for 2,442/, belonging to a client of his, Mrs. Cot-
terill. The proceeds of the sales were paid by Mr. Hallott
to the credit of his current account with his bankers on
November 14, 1877, The trustees’ bonds produced 770/.,
Mrs. Cotterill's 1,804.. The 770/. was entered in the
account before the 1,804J. Before his death he had
drawn out of the bank various sums to an amount which
covered the whole 770/., and a large part of the 1,804J. ;
but there had always been a balance to the credit of his

B
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account more than sufficient to answer the 770l and
1,8041., and at his death there was a sum of more than
3,0001. standing to his credit.

The question was, whether the rule in Clayton's case
applied—in which case the whole of the 770l and a
large part of the 1,804/., had been drawn out before his
death. If it did not apply, then the trustees and Mrs.
Cotterill would be entitged to receive full payment out of
the balance standing to his credit.

FRry, J., holding himself bound by Penncll v. Deffil,
which laid down that the ru'e of Clayton's case applied
to trust as well as other moneys, decided that the 770..
was wholly gone, Mrs. Cotterill being entitled to recover
g0 much of the 1,804/. as remained undrawn out.

The trustees and Mrs, Cotterill appealed.

My, Pearson and Mr. Dundas Gardiner for the
trustees.

Mr. De Gex and Mr. Edward Beaumont for Mrs,
Ootterill.

Mr. Napier Higgins and Mr. Fossett Lock for the
executors of Mr. Hallett.

Their Lorpsarrs (Jesser, M.R., and BageaLLAY,
L.J.) reversed the decision of Fry, J. On princiﬁle
nothing could be better settled r{)y the law of this
and all other civilised countries that, when an act
could be done rightfully, no man could. be allowed
to say that he did it wrongfully ; and, applying that
rule to the case of trust moneys, which a man h
blended with his own, he could not be heard to say that
he had taken away the trust moneys when he might
have been taking away his own. The rule established
in Clayton’s case—that the drawings out in a bankers
account were to be attributed, in the first instance, to
the earlier payments in—was a very convenient rule;
but was a mere presumption of law, which must give
way to a contrary inference deduced from the facts of
the case. Nothing laid down by that rule conflicted with
the principle above mentioned. The case of Pennell v.
Dﬁfdl, no doubt, created considerable difficulty. It was
8 decision of a Court of co-ordinate jurisdiction, pro-
rounced many years ago, and, to a great extent, was ap-
plicable to the present case, and did destroy the right of
the cestus qui trust to follow trust momey. But the
Jaw laid down in a decision which is to be a guide to
future judges, is merely the expression of a principle to

thered from the judgment. The main part of the
decision in that case cousisted in givin;i: effect to the
rights of the cestui gus trust upon the very prin-
ciple which was explained above ; and the principle laid
down there had been rightly applied, except ou the one
point which arose in the present case, and the Court
ought now to follow the principle, and not the mistaken
application. The case had been followed, no doubt ; but
10 rale of conduct had been created by it, and the cases
followed would not affect the dealings of mankind as
had sometimes been the case with some erroneous deci-
sions, No man ever gave credit to a man on the suppo-
sition that he would misappropriate trust money, and so
increase his assets, and sti Fless that he would pay the
trust money to his own account at his banker’s, and then
draw out a large sum for his own purposes.

Tazs1eEr, L.J., dissented. While ising the prin-
ciple contended for by the appellant, he yet felt himself
bound by the judgment of the judge in Pennell v. Deffell
and the many cases which followed it. He did not feel
himself justified in overruling jud(ﬁlents by which, in
his opinion, the Court ought to be bound.

Y N

ad | mortgage were neceesary

Court of Appeal.
J uw{, L{’J.

Bagearray, L.J.
Corron, L.J.

Jan. 27, Feb. 9,14,

Mortgages— Consolidation— Redemption Suit— Parties.

Appesl from the decision of Bacox, V.C.

In the year 1836 J. T. mortgaged certain freeholds to
A, ];.nd in the year 1837 mortgaged certain copyholds
to B,

In the year 1838 J. T., on the marriage of his
daughter, conveyed to trustees part of the property com-
prised in B.’s mortgage upon trust for his daughter, and
the issue (if any) of her marriage.

In the gear 1839 J. T. mortgaged certain other copy-

holds to
ear 1857 all three mortgages had become

RliLis ». JENKINGS.

In the
vested in Y{’. J., who had no notice of the settlement,
and who, in the year 1873, transferred all three mort-~
gf.qes to the defendant Jennings.

n the year 1878 the trustees of the settlement
brought an action for an account, and to redeem B.’s
mortg-nge only.

The defendant claimed to consolidate all three mort-
gages, and insisted that the parties beneficially inte-
rested in the equity of redemption in A.'s and C.'s
ies to the action.

The plaintiffs admitted the defendant’s right to con-
solidate the mortgages prior to the settlement, and
amended their writ by making the trustee of the equity
of redemption in A.s mortgage & co-defendant; but
contended that the defendant Jennings could not tack
to A.’s and B.'s mortgage any mortgages created by J.
T. subsequent to the date of the settlement.

Bacon, V.C,, decided in favour of the defendant on
both points; and, as the plaintiffs refused to amend
further, dismissed the action, with coats,

The plaintiffs appealed..

M. North and Mr. F. C.J, Millar for the appellants.

Sir H. Jackson and Mr. Townsend, for the respond-
ent, relied on Tussell v. Smith, 2 De G. & J. 713,

Their Lorbsuirs dissented from Tassell v. Smith
(supra); and held that acts done by a mortgagor, subse-
uent to a sale of an equity of redemption,could not affect
the purchaser of the equity of redemption. Consequently,
C.'s mortgage could not consoligated with the mort-
gages created prior to the date of the settlement. Their
lordships were also of opinion that the action, as
amended, was properly constituted as to parties,

Court of Appeal.
Bnauwj;n:qf.J.
BaaeaLray, L.J. »MYERS ». DEFRIES AND ANOTHER,
TaEs1GER, 1..J.
Feb. 17, 18,

Practice— Custs—Action or Issue tried by Jury— Costs
JSollowing the IEvent—Several Issues— Event where
Plaintiff succeeds on some Issues, and Defendant on
others—Order LV., Ruls 1.

Appeal from the Exchequer Division (ante. p. 174).
Actl;:ll to recover damages for three ao(pamtepeauae)o of
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action. The jury found a verdict for the plaintiff, with
one farthing damages, upon one cause of action, and
found for the defendants on the other causes of action.

The Exchequer Division ordered that the plaintiff
should have no costs of the action; and the Court of
Appeal affirmed that order.

he Master refused to tax the costs of the issue found

for the plaintiff, and taxed the defendants their costs of
the issues found for them.

The plaintiff moved to review the taxation.

The Exchequer Division refused the motion.

The plaintiff appealed.

Mr. Murphy and Mr. Clay for the plaintiff,

Mr. Gates and My, E, Poliock for the defendants.

Their LorpsHIps affirmed the judgment of the Ex-
chequer Division,

HIGH COURT OF JUSTIOE.

Chancery Division.} ,pp 5, Tag METBOPOLITAN
JE}’:!; ]‘!)I.R. BoARD oF WORKS,

Artisans Duwellings Act, 1875, Schedule, Clause 11—
Provisional Award—Omission of Interest— Powers of
Arbitrator.

In this case & question arose whether an arbitrator
appointed in pursuance of the provisions in the schedule
to the Artisans Dwellings Act, 1875, had power under
clause 11 to summon & person before him to assess the
compensation payable to him in respect of his interest
in lands taken compulsorily under the Act, where such
interest was entirely omitted from the provisional award.
The plaintiff’s lands were mentioned in the schedule of
lsnds required to be taken compulsorily.

By clause 11 the arbitrator may hear and determine
¢ any objections which may be made to the provisional
award by any person interested therein, and may take
any measures which he may deem proper for ascertainin,
the compensation payable in respect of any schedul
lands, or the justice or prog;'iety of any other matter of
such provisional award.’” By clause 12, when the arbi-
trator has heard the objections to the provisional award,
and made such inquiries as he may think necessary, and
made such alteration as he may deem proper in the pro-
visional award, he is to confirm the same, which there-
upon, subject to a right of appeal under certain condi-
tions to a jury to asseas the compensation, is absolutely
binding upon all persons.

When the arbitrator discovered that the plaintiff’s
interest was omitted, he summoned him before him and
assessed the compensation, and altered the provisional
award in accordance with such assessment.

The plaintiff objected to the sum awarded, and brought
this action to restrain the defendants from taking posses-
sion of his land on the ground that the arbitrator had
acted without jurisdiction in assessing the compensation,

Mr. Ince and My, Pope for the plaintiff,

Mr. Chitty and Mr. Everitt for tho defendants.

The MasTer or THE RoLLs was of opinion that the
plaintiff was a person ¢interested’ under clause 11; or
that, at all events, the arbitrator had power to take pro-
ceedings to get the compensation assessed in such way

as he thought fit under the later words. He therefore
thought that the proceedings had been regular; and
dismissed the action, with costs.

Chancery Division.
JesseL, M.R. }Emn v. SLACK.
Feb. 10,
Trade-mark —Infringement—Sale— Knowledge— Right

to Account, f

In this case & motion for an injunction to restrain an
infringement of the plaintiff’s trade-mark was made;
and the defendant offered to consent to &
injunction, with costs. The plaintiff, however, also
claimed an account of profits made by the defendant by
the sale of the pirated articles. The defendant alleged
that, at the time of the sale, he did not know of the
piracy, and had at once desisted from any further sales.

My, Chadwyck Healey, for the defendant, relied on
Edelsten v. Edelsten, 1 D. J. & 8. 185.

Myr. Hatfield Greene for the plaintiff.

The MasTErR oF THE RorLs was of opinion, under the
circumstances, that, inasmuch as the tglu-ac had occurred
without the defendant’s knowledge, the plaintiff wasnot
entitled to the account asked for; and he therefore only
gave him a perpetual injunction, with costs.

i
JEssrL, M.R.
Feb. 13.

Practice— Third Party Notice—Indemnity—Order XV 1.,
Rule 18— Motion or Summons,

}S:mmmn v, TAYLOR.

A motion was made, er parte, by a defendant, for
leave to serve a third party notice under Order IﬁVI.,
Rule 18, on a person from whom he claimed indemnity.

My, Clare for the motion.

The MasTer oF THE RoLLs said that the practice was
for such an application to be made by summons in
chambers, upon notice to the plaintiff. He, therefore,
directed the applicant to take that course,

Jesser, M.R. '}Hurr v. HAWTHORNE.

Practice— Foreclosure— Absolute Power of Attorney.

This was a motion to make absolute & judgment for
foreclosure, It ap that the mortgagee’s agent had
attended at the Rolls Ohapel, during the time appointed,
for payment, but that heﬁd not with him a power of
attorney by the mortgagee to receive the money.

No one attended on behalf of the mortgagor.

Myr. Warmington asked his lordship to make the
order absolute on the authority of Cox v. Watson, 47
Law J. Rep. Chane. 263; L.R. 7 Chanc. Div. 196.

The MasTeR oF THR RoLis said he would make the
order absolutefon produ%tionhof an affidavit that there
was & power of attorne the mortgagee, although the
lerk had not had it with him.  EE



THE LAW

16 tvor. 153

JOURNAL.

[Nous OF CASES,
Peb. 31, 1880.

Maxins, V.C.
Feb. 5.

Practice— Amendment of Pleadings— Addition of Plain-
ﬁﬁ at Trial of the Action—Rules of Court, 1875,
XV1I, Rule 18, and Order XXVIL., Rule 6.

This was an action by Ruston and others, as plaintiffs,
claiming to have a certain agreement of April 15, 1876
(by which they had agreed to purchase from the defend-
ant Martin Tobin a patent obtained by him for an ‘im-
proved mode of ventilating rooms’) delivered up to be
cancelled, on the ground that the agreement was obtained
by the fraudulent representations of the defendant.

The defendant, by his statement of defence, denied
that he had made any fraudulent representations, and
alleged that the plaintiffs had ample oplportunity of
making inquiries as to the validity or invalidity of the
patent before they agreed to purchase; and, by way of
counter-claim, claimed specific performance of the agree-
ment,

The action was commenced in January, 1877. It
afpeared that on April 19, 1876, four days after the date
of the agreement, the plaintiffs had transferred all their
interest in the patent to & duly registered limited com-

ngn the third day of the trial, after several witnesses
had been examined on behalf of the plaintiffs,

Mr. Aston and Mr. Dundas Gardiner (Mr. Glasse
with them), for the plaintiffs, applied for leave to amend,
by adding the company as plaintifis. They cited Order

XVII., Rule 8, and Order XVI., Rule 13.

Myr. Higgins and Mr, Sangster Green for the de-
fendant.

Mavrns, V.C,, said that,on April 19, 1876, a company
was formed and duly registered for the purpose of
working this patent. The plaintiffs had now no interest
whatever in the matter, as all their interest had- been
transferred to the company. In his lordship’s opinion,
a grievous error had been committed in not making the
company plaintiffs. On the other hand, the defendant
knew perfectly well, before he put in his statement of
defence, that the company was formed, and should then
have objected to the frame of the suit.

Now, by Order XVI., Rule 13, and Order XXVIIL,
Rule 6, the Court had very extensive powers of giving
leave to amend ‘at the trial of the action.’ On the
whole, therefore, he should give leave to amend by add-
ing the company as plaintiffs. The defendant had the
ri%ht to postpone the trial, if he desired it, to give him-
self an opportunity of inspecting the books of the com-

any. But, as he did not ask for this, the case had

tter go on, it being understood that the company were
added as plaintiffs. He should reserve the question of
costs,

The trial of the action then proceeded.

}Rusmn v. ToBIN.

Divisional Court.
(Sitting for Q.B., C.I.,
and Exch, Divisions.)
Feb. 18.
Practice— Replevin Bond—Judgment by Default in Action

on a Replevin Bond final, not interlocutory— Writ of

Inquiry unnecessary.

This was an appeal from an order of DENMAN, J.,
sitting at chambers, who had refused to rescind an order
made by the District Registrar of Hanley.

Dix v. GROOM AND ANOTHER.

The defendants had entered into a replevin bond, with
a penalty of 150L, to avoid a distress for rent. In an
action on the bond, the writ was endorsed with & claim
for 1027, 8s., which was the amount admitted to be due
under the distress for rent and expenses. The defendants
ap d in the action, but allowed judgment to go by
desault. The plaintiff obtained ez parte an interlocutory,
judgment, and & writ of inquiry to assess the da
On November 23, 1879, the defendants applied to the
District Registrar of Hanley to set aside this inter-
locutory judgment and aﬂv further proceedings, as
irregular, on the ground that the judgment ought to
have been final. The District Registrar dismissed the
application; and, on December 12, Donman, J., upheld
his decision.

This appeal was then brought.

Cyril Dodd for the defendants,

Hardy for the plaintiff.

The Oourr (LusH, J., and Porrock, B.) held that
the interlocutory judgment and the writ of inquiry were
wrong. The old course of procedure was not affected
by the Judicature Act. The judgment ought to have been
final in the first instance.

Appeal allowed, with costs. Plaintiff to be at
liberty to sign final judgment.

COURT OF BANKRUPTCY.
Bankruptey.
Bacon, C.J.

Feb. 16.
Liquidation—Security—Judgment — Writ of * Elegit '—

aizure— Filing of Petition— Bankruptcy Act, 1860—

8. 12, s. 16 (subs. b), 8. 87.

Appeal from the County Court at Blackburn,

A creditor obtaired judgment, and issued a writ of
elegit against the debtor for 203/. 8s. 11d. on June 28,
under which the sherift' seized on June 30. On July 1
the inquisition by the jury under the writ was com-

leted ; but, at an earlier hour on the same day, the
gebtor filed a petition for liquidation, under which a
trustee was afterwards appointed.

The points which arose were (1) whether the creditor
had, under such circumstances, obtained a securi
within section 12 and section 16 (subsection 5) of the
Bankruptcy Act, 1869; and (2) whether, if he had,
section 87 applied to a case in which judgment was en-
forced by means of an elegit instead of a f. fa., and so
deprived him of his security.

he County Court judge held that the creditor ob-
tained no security till after the result of the inquisition ;
and that, whether that were so or not, section 87 did
apply to an execution by means of an elegit, and he
restrained the execution creditor from taking any further
proceedings under his judgment.

The execution creditor gpealed. .

My. Winslow and Mr. E. C. Willis for the appellant.

Mr. De Gex and Mr. Jordan for the trustee.

Bacox, C.J., held (1) that the creditor obtained a
security by virtue of his judgment before the Fetition,
or at any rate at the date of issuing the writ of elegit ;
and (2) that, altl;::dgh the consequences of so holding
might be that itors would evade section 87 by
issuing writs of elegit instead of writs of f. fa., yet he
must hold that the section did pot apply to executions
carried out by means of writs of elegit.

’ Appeal allowed, with costs,

} In e GoURLEY. Ex parte ORMANDY.
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Braxwrir, L.J. |-
Baaaarray, L.J. $COoLLINS v. VESTRY OF PADDINGTON.
exR, L.J.
Feb. 22.
Practice—Time for ing—Final or interlocutory
Judgment—R qu, Order LVIII., Rule 15.

Appeal by plaintiff, from a judgment of the Queen’s
Bench Division, on a special case stated by an arbi-
trator. The case is reported 48 Law J. . Q.B.
845,

The action had been referred to an arbitrator, and the
order of reference contained a clause empowering him to
state a case for the opinion of the Court, on any point
on which he might think it desirable to do so. o arbi-
trator accordingly stated a case, submitting a particular
question for the opinion of the Oourt, which gave judg-
ment on April 1, 1879, in favour of the defendants.

About eix weeks afterwards the plaintiff appealed.

Mr. W. G. Harrison, for the defendants, took a pre-
liminary objection, and contended that the appeal was
too late; that the judgment of the Queen’s Bench Di-
vision was an interlocutory judgment; and that no
appeal could be brought after twenty-one days.

r. Seymour and Mr. Bompas, for the appellant, con-
tended that the status of the parties was fixed by the
judgment of the Queen’s Bench Division, and, therefore,
that i, was final.

Their LorpsaIps held that the sl‘;ﬁeal was too late;
but reserved their judgment, and did not dismiss the
appeal, in order to allow the slaintiﬁ‘ to make an applica-
tion for extension of time, under Order LVIIL, Rule 15.

YOL. XV,

HIGH COURT OF JUSTICE.

... Tee MzrROPOLITAN BOARD OF
c""ﬁﬁ’g'"é“m{ Works v. THR LONDON AND

NorTH-W; Ram -
Feb. 10, 11. N Ao]::u RSTERN WAY Oox

Metropolitan Local Management Acts— Rights of Owner
outade Metropolitan Area to use Mdrz?lmm Drain.

Action to reetrain the defendants, who were the
owners of land situated just outside the metropolitan area,
from pouring the sewage from certain houses recently
eroctes them on their land into the metropolitan
main drain, and 80 disposing of it at the cost of the
metropolitan ratepayers. Prior to the year 1855, there
were four ancient co on the , which drained
into the Stamford Brook (a parish boundary), and in
that year, by 18 & 19 Vict. c. 120, this brook became
vested in the Board, who covered it in, and converted it
into a sewer, leaving an eyehole or communication into
it for the convenience of the four cot The
defendants, having recently built 8 number of houses on
their land, roeeeﬁed to drain such houses through this
eyehole or communication; and they claimed to be
entitled 8o to do, on the ground that they had a natural
right to drain their land into the brook, and also by
virtue of section 61 of the Act of 1862 (25 & 26 Vict.
¢, 102), which, after enacting that no person shall make
any opmningI into any metropolitan sewer without the
consent of the Board, provides that it shall be lawful for
¢ any person,’ with such consent, to make or branch any
drain into any sewer vested in the Board on certain
terms. They referred to correspondence to show that
the Board had given their consent,

My. W. Pearson and My. Everit for the plaintiffs,

¥
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M. Osborne Morgan and My, Speed for the defend-
ants,

My, Yate Les watched the case for the Willesden
Local Board.

Hazr, V.0., held that the words ‘ any person’ in the
Act of 1862 must be taken to mean any person entitled
to participate in, and make arrangements with the Board
for, the user and benefit of the Metropolitan Sewage
Scheme, and did not apply to the defendants, who were
not so entitled to participate; and he granted the iu-
Jjunction.

———

Chancery Division.
Havy, V.C. POTTER v. JACKSON.
Feb. 17.
Practice — Partnership — Costs — Partnership Assets,
what are.

Partnership action in which a balance of 1,6201. 3s. 5d.
had been found due to the plaintiff, and there was a
fund in Court of about 2,000l which represented the
whole assets. The only question was how the costs of
the action were to be borne.

My. F. C. J. Millar and Mr. Warrington, for the
plaintiff, contended that the costs were payable out of
the assets remaining after deducting the balance due to
the plaintiff, and cited Austin v. Jackson, reported in the

note to Hamer v. Géles (L. R. 11 Chane. Div. 942 ; s, c. | P&

43_ Law J. Rep. Chanc. 508), as an authority to that
effect.

Mr. W. Pearson and Mr. J. Beaumont, for the de-
fendant, contended that the ordinary rule was that the
costs of a partnership action were payable, as those of an
administration action, in the first instance in priority to
all debts. Hamer v. Gilss was an authority to that
effect, and was not to be reconciled with Austsn v. Jack-
son, which was only a decision in chambers.

HarL, V.C., held that the rule as laid down in Austin
v. Jackson was consistent with good sense; and must,
therefore, be adopted.

Chancery Division,
Hazw, V.G,
Feb, 19,

Company— Debentuses— Winding-up— Charge on Pro-
perty of Company, when taking effect,

This was an action by a debenture holder, on behalf
of himself and all other debenture holders, for & declar-
ation that they were entitled to a charge on the property
of the company. The plaintiff’s debenture was in form
an assignment of the stock, plant, chattels, and effects
which might, from time to time, be held by the com-
pany. The principal money was payable in 1882, and
the interest (half-yearly) on October 9 and April 9, the
first payment (which was, in fact, made) to be on
October 9, 1877. If the interest was in arrear for
twenty-one days, the debenture holder was empowered
to enter and sell ; but, until default, the company were
muberty to r;c&ive and apply T’lclhe assets for the

b purposes of the company. e com| went

into liquidation in January, 1878; and, ixeydiataly

, this action was brought. The only question

was, at what period of time the debentures took effect
83 a charge.

Mr. Graham Hastings and Myr. Bradford, for the
plaintiff, contended that the debentures took effect im-

}Honsox v. THE TEA COMPANY.

mediately upon the company going into liquidation and
ceasing to carry on businees.

My, Pearson and Mr. Buckley, for the defendants, con-
tended that, as nothing was due and payable on the.
g:benturbe:e atdt!l:e ;i:de) oih the lg;;;idatio% (th(;l interest

ving been duly pai ey did not, by their v
?Sr;:’ take effect until éwonty-ono days from AprilerQy,

Hatz, V.0, held that the debentures took effect im-
mediately upon the liquidation. The clause as to appli-
cation tqtha.ssets until efa(\lxlt contemplaeedb ]the continu-
ance of the com ; and it was impossible to suppese
that the debentupr:nl{o'lders were bound to wait unt?l the
subject-matter of their security was extinguished.

Division.) In re RAILWAY PASSENGERS As-
Hawi, V.C. sURANCE CoMPANY'S Act, 1864,
Feb. 19, In re L1sCOMBE.

Submission to Arbitration—Rule of Court— Compelling
Attendance of Witnesses— Unnacessary Application.
My, Renshaw moved, on behalf of the representatives

of Wm, Davey, deceased, that a submission to arbitra-

tion under the Railway Passengers Assurance Company’s

Act of Parliament of a claim against the company upon

a policy might be made an order of Court. The com-

pany had required the claim to be referred, and the

ies had named arbitrators; and the applicants now
alleged that it was requisite, in order to compel the
attendance of witnesses, that the submission should be
made a rule of Court, which the Act provided might be
done on the application of either party. The company’s
golicitor deposed that the usual course to compel the
attendance of witnesses was by a judge's order, which
issued upon a certificate stating the witnesses required,
as under an ordi reference.

My, Northmore Lawrence for the company. .

Harz, V.C,, considered the application unnecessary ;
and refused it, with costs.

Chancery Division,

Y, J.
Feb. 20, 21, 23.!

Covenant—Restraint of Trade—Foreign Judgment.

This was an action to enforce a covenant by the de-
fendant not to establish himself, or associate himself
with other persons or houses, in the champagne trade for
a period of ten years. .

he plaintiffs had obtained a judgment of the Tribunal
of Commerce, at Epernay, restraining the defendant
from breaking the covenant, and condemning him in
costs and¥e ties.

The defendant was a Swiss subject residing in Eng-
land. The French judgment was given by default. The
defendant had no notice of the prooeedm'f‘s in France
till the judgment was served upon him. The plaintiffs
sought to enforce the contract directly, and also the
foreign judgment. It was contended, on the part of the
defendant, that the contract was void, a8 bei i
public policy, because it was unreasonable, and because
its scope was not limited as to space; and that the
foreign judgment could not be enforced against him.

My. C and Mr. 8. Dickinson for the plaintiffs.

Myr. North and Mr. Dundas Gardiner for the de-
fendant,

Fry, J., held that the covenant was reasonable, and
that there was no hard-and-fast rule that, over and

}Rousan.mn v. ROUSBILLON.
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" above the question of reasonableness, a covenant in re- | charge, as would, if the Act had not passed, have been

straint of trade must be partial as to locality; and
granted an injunction. He held, also, that the judg-
ment given in France did not come within the class of
foreign judgments which it was the duty of the defend-
ant to obey, and could not, therefore, be enforced by j:he
Courts of this country ; and, upon that part of the action,
gave judgment for the defendant, :

Queen's Bench Dinision.

(Magistrates’ Case.) }Wru.mxs v. ELLIs.

Feb. 19,
Turnpike Toll— Carriage drawn by Steam or other
Power— Bicycle.
Case stated by justices.

A private Act (3 Wm, IV. c. 55), after imposing &
toll of sixpence for carriasges, waggons, &c., drawn by
horses or other beasts, proceeded to enact as follows : —

¢ And for every carnage of whatever description, and
for whatever purpose, which shall be drawn or impelled,
or set or kept in motion, by steam or by any other power
or agency than being drawn by any horse or horses, or
other beast or beasts of draught, any sum not exceed-

inqrgc.’
e question argued was whether a bicycle was a
¢ carriage’ within the above clause.
A. P. Stone, for the appellant, argued that it was,
aﬁdore;i&@ upon Taylor v. Goodwin, 48 Law J. Rep.
Raikes, for the respondent, was not called upon to

argue.

The Courr (LusH, J., and Maniery, J.): The Act
was clearly intended to apply only to carriages of a
heavy description impelled by mechanical power. A
bicycle, therefore, is -no more a ‘carriage’ within the
meaning of the statute, than a wheelbarrow or peram-
bulator would be.

Queen’s Bench Division,
: MuLLINs v. THE TREASURER OF
(M“"dF;ffgo Case.) } THE COUNTY OF SURREY.
County Fund—. conveying Prisoners to Gaol

-Ezrpenses

—27 Geo. I1.c. 8, s. lif-ll &v;gg Vict. c. 42, 5. 26 —40

& 41 Vict, c. 21, ss. 4, 28, and 57—* Period of Com-

mittal ’— Prison Authority.

Thie was a case, stated by consent, to raise the ques-
tion a8 to the payment of the expenses necessarily in-
curred by the police officers in conveying prisoners, after
conviction or committal for trial by 8 magistrate, to the
gaol named in the warrant.

Before the passing of the Prisons Act,1877 (40&41Vict.
¢. 21), the expenses of conveying any person committed
to gaol were directed, by 27 Geo. IL. ¢. 3, s 1, to be paid,
if the prisoner could not defray them, by the treasurer
of the county; and so,too, by Jervis's Act (11 & 12 Vicet.
c. 42), an order for the expenses of taking a prisoner
under a warrant of commitment to the gaol mentioned
in the warrant, was to be made on the treasurer of the
counti where the all offence was committed, except
in Middlesex, where the order was to be on the overseers.
The Act 40 & 41 Viet. c. 21, which transferred all
prisons to the Secretary of State, by section 57 imposed
on the latter the liability to pay such n expenses
connected with the maintenance of a prisoner  from the
period of his committal to prison to his death or dis-

payable by a prison authority” And ‘prison authority’
18 defined, in 28 & 29 Vict. c. 126, as being the justices
in quarter sessions, whose officer, for the purpose of mak-
ing all payments due from such justices as a body, the
treasurer of the.county is.

Upon this, it was contended for the defendant that, as
these expenses were payable by the treasurer of the
county by virtue of 27 (eo. II. ¢. 3,and 11 & 12 Viet.
¢. 42, and he was the officer of the ¥rimn authority, it
was intended to transfer the liability from him, as repre-
senting the prison authority, to the Secretary of State;
and that the proviso in section 57, having reference to
the prisoner defraying them when able to do 8o, showed
that ¢ from the period of his committal to prison’ meant
from the signing of the warrant of committal by the
magistrate. '

or the plaintiff it was argued that those words meant
from the lodgment of the prisoner in the gaol ; and that
the treasurer continued to be liable, because under the
earlier Acts he paid the expenses, not as representing the
prison authority, but because the county fund was made
subject to such payment, ta}luite irrespective of the justices
in quarter sessions, or of the prison nuthonrt;,f, whoever he
might be; in London, for example, the Lord Mayor being
the prison authority, while the order was always on the
overseers of Middlesex.

The Solicitor-General (Avory with him) for the

l/
plaintiff.

Herschell (E. Clarke with him) for the defendant.

The Courr (LusH, J., and Maxsty, J.) gave judg-
ment for the plaintiff; holding that the earlier part of
section 57 did not deal at all with the expenses of
prisoners before their reception into prison; and that it
was only the expenses after their reception—hitherto
payable lyyy the prison authority—which were transferred
to the Secretary of State, and not those charged n'rn
the overseers of Middlesex and the treasurers of other
counties by 11 & 12 Vict. c. 42. This construction in-
volved the total disregard of the proviso to section 57, to
which the Court said they could give no meaning.

(Magistrat X

Feb. 21.
Obscene Books—Order for Destruction— Death of Com-

plainant before Order— Lapse of Proceedings—20 & 21

Viet. c. 83.

This was an appeal to the Middlesex Sessions against
an order made by a metropolitan g;»lice magistrate, under
Lord Campbell’s Act (20 & 21 Vict. c. 83), for the de-
struction of certain books found on the premises of
Truelove (the appellant).

At the hearing of the appeal it was proved that the
complainant had died after the summons was issued, but
before the order in question was made by the magistrate.
It was, therefore, contended that the proceedings against
Truelove lapsed, as there was then no person in the posi-
tion of prosecutor.

The questions reserved by the sessions were (1) whether
the proceedings against the appellant lapsed upon the
death of the complainant; (2) whether, if they did so
lapse, the fact that the objection was not included in the
appellant’s grounds of appeal precluded the sessions from
giving effect to the objection.

Mead for the prosecution.

Hunter and J, M. Davidson for Truelove,

}Rmnu v. TRUELOVE.



{VOL. 15.] THE LAW

20

JOURNAL.

[ 5 o

The Courr (LusH,J., and Maxisry, J.) held that,
inssmuch as the proceedings were minal in their
nature, the death of the complainant created no lapse in

them ; but that it was the duty of the magistrate, havi
once issued his summons on the information, to w
- Order confirmed.

Queen’s Bench Division, | OHAPMAN v, THE MIDLAND
Feb. 23. RAammwaY CoMPANY.

Practioe— Costs on higher Scale—Rules of the Supreme | his

Court (Costs), Order VI, Rule 2 — Special In-

Junction,

The plaintiff, an owner of land adjoining & railway in
course of construction, sued the defendants for damages
caused to his land by the contractors having, for con-
venience of access from the high road to the railway,
tl;.:iwd upon it, and wrongfully used an occupation
road across it. He also claimed, by his writ, an in-
junction against the repetition of the trespasses. The

efendants paid 10/ into Court in satisfaction of the
treepass, but this was not accepted. Issue having been
joined, the defendants successfully resisted an ggfhca-
tion requiring them to take short notice of trial, and
so the plaintiff was unable to try before the long
vacation, L

The acts of trespass etill continuing, the tiff

ted by the

applied for an injunction, which was .
vacation judge. At the m& o Michaelmas
sittings, the defendants e application to stay pro-
ceadings on their payment of a er 20/ into Court.
This was not opposed, and the plaintiff took out the
304 in satisfaction for the damage done to his land ;
that being, indeed, the amount claimed in the statement
of claim. Thereupon, the plaintiff desired to be allowed
to tax his costs, upon the higher scale, under Order VI,
Rule 2, of the Rules of the Supreme Court (Costs) ; but
the master, and on appeal from him, Frerp, J., refused
to allow him to do so.

c From such refusal plaintif now appealed to the

ourt.
A. Wills and R. 8. Wright for the ‘pluntlﬂ'

W. E. Harrison and H. Sutton, for the defendants,
were not called on.

The Courr ﬂLusn, J., and Mawisty, J.) dismissed
the appeal; holding that the test to be applied under
Order VI., Rule 2, of the Rules of the Supreme Oourt
(Costs), was, whether the ini‘uncﬁon was the princi&xl
relief sought by the action. That here the nature of the
trespass showed that it was not committed in the asser-
tion of a right, nor intended to be permanent; it was of
8 kind which could be -easily oompanmbed for by
damages; and the action was, therefore, not brought
within the rule.

Tae NATIONAL MERCANTILR

Queen’s Bench Division. Banx (Lparen) » H
Feb. 24. } SOX. AMP

Bill of Sale— Grantor and Grantee—Sale by Grantor of
Goode— Trover.

This was a demurrer to a statement of defence.

The action was brought by the plaintiffs, as holders
of a bill of sale (comprising, among other things, all the
growing crops, and the goods, chattels, and effects
which there were, or thereafter should be, on or about a
certain farm and premises) against the defendant, a corn

——=r

merchant, for wrongfully converting to his own use a
quantity of wheat comprised in the bill of sale.

The slt;temenzh of defetx:g, alleged that, even if the
goods sold were the plaintifis’ pro the plaintiffs,
sl_xﬂ'erinﬁ the grantor to have plm thereof, mhlz
him to hold himself forth as the owner, and that the
grantor sold the same to the defendant who bought them
in the ordinary coume of his business, and without
notice that they did not belong to the grantor ; that the
said grantor was suffered by the plaintiffs to carry on

business as a farmer and dealer in grain at the time
of the sale; and that it was the ordinary course of the
grantor in such business to make such sale.

The plaintiff demurred.

Lyon, for the plaintiff, supported the demurrer, and
contended that the grantor no power to part with
the property in question; and that the plaintiffs, as
holders of the bill of sale, were under no duty to give
notice to the defendant that the said goods were the
proﬂserty of the plaintiffs.

. T. Reid, for the defendant, was not called upon to

e.
m.%I‘lhe Courr (Lusg, J., and Maxisty, J.) overruled
the demurrer on the ground that the grantor was not
prevented by the bill of sale from ing on his trade
and selling goods in the ordinary course of business,
Demurrer overruled.

OOURT OF BANKRUPTOY.

Feb, 24.

’ Petition—Fvled after Office Hours—Noisce
of Act of Bankruptcy— Execution Credstor.

This was an appeal from the Bangor Oounty Court.

About 2.30 p.u. on May 28, two sheriff’s bailiffs came to
the place of business of the debtor, & builder, to make &
seizure under & f. fa. for less than 50J. The debtar,
under a promise to pag, induced the bailiffs to withdraw
to a neighbouring public house; but, not being able to
obtain the money, he at once filed a liquidation petition.
The petition was filed shortly after 4 o’clock, after the
reg office hours. The debtor then returned and
gave the bailiffs notice of the petition, The bailiffs, the
same evening, went to the debtor’s place of business and
took ssion.

The trustee claimed the proceeds of the execution ; but
the Oounty Oourt judge said (1) that there had been a
seizure at 2.30, before the petition was filed, and no
abandonment ; and (2) that he had conferred with some
of his brother judges, and had with them that
any documents filed after 4 ».u. should be taken as filed
next day; and that, therefore, in any case the second
seizure (which wae admitted to have Zeen complete) had
been made before the filing of the petition.

The trustee appealed.

My, Yate Leo for the appellant.

Mr. Bigham for the respondent.

The Onter Juper held (1) that as & question of fact
there had been no seizure at 2.30; and (g) that the fact
that the petition was filed after office hours could mot
postpone its operation to the ensuing day; and that the
seizure in the evening having been made with notice of
the filing of the petition was, therefore, bad against the
trustee ; and allowed the appeal, without costs,

Bmdwuptcg.
Bacon, C. }Re WiLrLiams. Ez parte Joxzs,
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COURT OF APPEAL,
Oowt of zifpaal
J utm, LJ.

x, LJ.
Fob. 8.

Fire and Life Insurance Society— Distinct Departments
—Past Rre Member— Contributory— Compantes A,
1863, . 88, aubc. 3.

Appeal from the decision of Bacox, V.C., reported 48

Law J. Rep. Ohane. 411.

The company carried on fire and life insurance, under
distinct departments, with distinct shares for each class
of business.

, Bath, a fire

In the windin
shareholder, wus ﬁwel:l contribatories asa

ast member.
All the emtm fire shareholders were exhausted ;

but there were st ex.\stuﬁ solvent life shareholders,
The Vice-Chancellor held that Bath, as a past fire
shareholder, was bound to pay calls made by the liquid-
ator for the purpose of paying the liabilities of the fire
degrtment.
esketh, 8 shareholder in the same class as Bath,

pglﬂ Jackson and Mr. Romer for the appellant.
Mr. Hemming and Mr, Brett for the liquidator.
YOL. XV,

Re Tur NorwicE ProvIDENT IN-
BURANCE SoCcIETY. BATH'S OasE,

of the com
on the list o!

Their LorpsaIrs held (reversing the decision of the
Vice-Ohancellor) that, until the existing solvent life
shareholders were exhausted, no call could be made on
past fire members.

Court of Appeal. )
Jamzs, L.J.
Brerr, L.J. }Re SEAND & Co. Ex parte OoRBETT.
Oorrox, L.J.
Feb. 19.
B Firm— Lease— Disclatmer by  Trustee—

Proof by Lessor against separate Estates—The Bank-
ruptcy Act, 1869, ss. 23, 37.

In this case the lease of the partnership premises was
vested in the four partners, who entered mm the usual
joint and several covenants of lessees.

One partner died, and the three remaining partners
carried on the business and subsequently became bank-
rupt. The same person was appointed trustee of the
joint estate of the firm and of the separate estates of the
partners.

The trustee having disclaimed the lease, the lessor
claimed to prove for loss of rent and dilapidations against
thtﬁomt and separate estates.

r. Registrar Pepys, acting as CHIBr Jupae, held
that the lessor had noright of proof against the separate
estates, but was entitled to prove against the joint estate.

The lessor appealed.
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Mr. H A. Giffard (Mr. Higgtns with him) for| Their Lorpsmirs, following The 0 ex Argoa
the appellant. Giford ( ) (nz:‘:), held that the County Court ?3 jurisdiction
un

My. J. Pearson and Mr. Finlay Knight for the trustee.
Their Lorpsares held that the lessor had no right of
m:.gtimttha joint estate under section 87 of the
f]:tl.!y Act, 1869; but had, under section 28, a

right of proof against the separate estates of the partners.
Jaxces, LJ. Re Hoorer. Ez parte Banco DE
Bm, LJ. PORTUGAL
Oorrox, L.J. )
Feb. 28.
B —_ to House of Lords—Ap-

to rehear their Deciston—
oy Act, 1869, s. 71—The
Judicature Act, 1873, ss. 4, 16—The Judicature Act,
1875, 5. 9.

In this case the Banco de Portugal had appealed, to
tAhepEciuse of Lords, from & decision Hof the Court of

P in Bankruptey. In re Hooper, ex parte
Baneo de Portugal,p48yLaw J. Rep. Bankr. 73.

Mr. Cookson and My. S. Woolf, for the appellants,
now applied, by special leave, to the Court to rehear,
pro formd, their decision, in order that a document,
most material to their case, might be recited in the
order under appeal ; and submitted that the Court, as a
Oourt of ptcy, had nguﬁsdiction, under section 71
of the Bankruptcy Act, 1869, to do so.

Mr. De Gex and Myr. M‘Coll, contra, were mnot
heard.

Their LorpsaTes held that, assuming they had juris-
diction to rehear their orders for the purpose of correct-
ing accidental slips and omissions; and assuming also
that they had power to rehear under section 71 of the
Banlkruptey Act, 1869, upon fresh evidence (but upon
this they declined to give any opinion) ; they would not
rehear an order for the p of introducing into it,
;: :lf the evigem:l(:l b;fore them, that whic waahnot

ore them; and which, as it ap, ight have
boon sondorad to svidones hafors ppecrod: g

. THE ALINA.

Corrox, L.J.

Feb. 18, 25,

Procedure—.Action ¢ in rem ’—-‘Breacl}% Charter-party—
Jurisdiction of County Court— County Courts
Admsralty Jurisdiction Act, 1869, s. 2.

Appeal from the decision of the Exchequer Divisional
Court (affirming the decision of the County Court) that
the Oounty Court, under section 2 of the County Courts
Admiralty Jurisdiction Act, 1869, had only jurisdiction
to try and determine causes which were within the
original jurisdiction of the Admiralty Court; and, there-
fore, no jurisdiction to try an action #n rem for
breach of a chaml:‘-;arty.

My, Cohen and My. Aspinall, for the appellants, re-
lied on The Cargo ez Argos, 42 Law J. Rep, Adm. 1;
L.R.5P.C, 184,

Mr. Herschell and Mr. Wood Hill, contra, relied on
Simpeson v. Blues, 41 Law J. Rﬁ» O.P. 121; L.R. 7
C.P. 200; n . Price, 44 Law J. Rep. Exch,
44; L. R. 10, Exch. 65.

section 2 of the Act to try and determine actions
n rem for breach of charter- , notwithstanding that
the Admiralty had not original jurisdiction in such
matters.

Court g W
Jmn{, .R.
Jauzs, L.J.

Corrox, L.J.
Feb. 26.

Rules of Court, 1876—Order LVIIL., Rule 5 — Fresh
Evidence on Appeal—* Vivd voce’ Evidence.

This was an application, by motion by the plaintiff,
for le‘av; to sddugg fresh evitli)Znee on the hearing of the
a] subpoenaing witnesses.

P?ﬂ ghin]:upl‘fe gave special notice of motion to the
defendant. L.

Mr. Whitehorne and Mr. Oswald for the plaintiff,

Mr. Iv;_gham, for the respondent, objected that & special
notice of motion was improper; that, acco to
Hastie v. Hastte, 45 Law J. Rep. Ohanc, 288 ; s.c. B..
1 Chane. Div. 562, the pros:ar course was to give notice
to the other side that, on the hearing of the appeal, he
would apply for leave to produce the new evidence.

Their LorpsEIes gave the leave asked for by the

laintiff; and held that the rule laid down in Hastée v.
astie applied to cases where the new evidence was
affidavit or documentary evidence, and not to cases
where, as here, such new evidence was to be given vivd
voce raons subpeenaed, in which casea special appli-
cation for leave, by motion, was necessary.

Di1cks v. BROOKS.

Court of Appeal.
BraMweLr, L.J.

Baeeartay, L.J. }HINCHOLIFFE v. BARWICK.

THEsI6ER, L.J.
Feb. 26.

Sale of Horses—Condstions o{e Sale— Warranty— Con-
dition that Horses sold shall be returned within agiven
Time, if unsound— Construction of—DBreach of War-
ranty— Purchaser's Remedy.

Appeal from an order of PoLLoCK, B, overruling a de-
murrer to 8 statement of defence.

In answer to a statement of claim for for the
defendant’s breach of & warranty that a horse sold by
him to the plaintiff was a good worker, the statement of
defence alleged that the horse waasold by the defendant
to the plaintiff as being the highest bidder for it at a
public auction, subject to conditions of sale, containing
the following condition: ‘Horses warranted quiet in
harness, or “gh'et to ride, or E:od workers . . . not
answering such warranty, must be returned before five
g'clock on’ the day after the sale; shall then be tried bya
wmpetenmn to be appointed b{ the proprietor of
this establishment, and the decision of such msonalnll
be final ; the expenses of time—viz. 10s.—shall be paid
by the party in error. Horses returned not answering

e warranty, will be charged for at the rate of 5 per
cent. upon the sum realised at sale;’ that, even if the
horse was warranted at the sale to be a good worker
gvhich the defendant denied), the plaintiff did not return

e horse before five o'clock on the day after the eale, in
compliance with the condition. .
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The plaintiff demurred to this defence, on the ground
that the condition only related to the return of the horse,
and did not debar the purchaser from claiming damages
for any breach of wnmnti

My, Dy, and Mr, Bray for the plaintiff.

Mr. Charles and Mr. C. Hall for the d

Their Lorpsares affirmed the decision of Pollock, B.,
and held the demurrer bad ; being of opinion that, in the
absence of fraud, the purchaser’s only remedy for breach
of warranty was that given by the condition ; and, there-

fore, that he could not maintain the action.
ool
BAMWELL, Li... ‘WAGSTAFF AND OTHERS 7.
Bagearray, L.J. ANDERSON AND OTHERS.
Tamsiexs, L.J.
Feb. 27,28, March 1.

Shippng— Charter-party—Master when not Agent of
Apfeul from the Qommon Pleas Division (reported 48
Law J. Rep. C.P. 769).

The defendants chartered o ship ; and shortly after, by
an agreement ;in which they described themselves as

:‘ﬁx for the owners of the ship, agreed to receive on
a cargo. The was shipped, and the master
signed bills of lading. The ship met with bad weather,

put into port, and was condemned. The master, with-
out communicating with the (fhmtlﬁ, sold the .

In an action against the defendants for the value of
the cargo, the }nry found that the sale was unjustifiable ;
but DEraax, J. holdi:gnthat the master was not acting
as the servant of the d dants, gave judgment for the
¢ Th pl:n ffs appealed

e plainti 5

My. W. Wd:ama and Mr. A. L. Smith for the
plaintiffa,

My, Butt, Mr. Brett, and Mr. Mathers, for the de-
fendants, were stopped by the Oourt.

Their HIPs affirmed the judgment of the Com-
mon Pleas Division. )

Court of Appeal,
Lozrp Oor.'inmen, 0J. | TaE PrIsoN COMMISSIONERS
, LT, v. TER OORPORATION OF
TapsreER, L.J. LIverrooL.

March 2.

Reformatory Schools Act, 1868 (29 & 30 Vict. e, 117),
8. 23— Prison Act, 1877 (40 & 41 Vict. c. 21), ss.
4, 67— Expenses mcurred sn Maintenance of Prisoners
— Prison Authorsties—Liability to provide ing for
Prisoner sent to a Reformatory.

This was an a from the judgment (reported
48 Law J. Rep. Q.B. 436) of the Queen's Bench
Division, on a ial case.

By the Prison Act, 1865 (28 & 29 Vict. c. 126), s. 5,
the council of a borough is made the ¢ prison authority’
for a borough prison.

By the Reformatory Schools Act, 1866, s. 14, certain
offenders under the age of sixteen, sentenced by a magis-
trete for a term of ten days’ imprisonment, or longer,
may also be sent, at the expiration of the imprisonment,
to a certified reformatory school for not less than two,
end not more than five, years. By section 23, the

oz o proriing poge lfhog it o e

the prison authority within whose district he has last
been imprisoned.

By the Prison Act, 1877, all prisons are vested in a
Secretary of State, and the ganenl regulation thereof
in prison commissioners. By section 4, all
incurred in the ¢ maintenance’ of prisoners shall be de-
frayed out of moneys provided by Parliament; and, by
section 67, ¢ maintenance’ includes all such necessary
::})ensea incurred in respect of a prisoner for clothing,

e conduct, and removal from one place to another,
from the period of his committal to prison until his dis-
charge or death, as would, if the Act had not passed,
be payable by a prison suthorit{.

he corporation of Liverpool were the prison autho-
rity of the borough prison of Liverpool until the passing
of the Act of 1877; and the special case raised the
question whether, in the case of an offender imprisoned
in the borough prison, and sent to a reformatory school
after the passing of the Act, the corporation were liable

to pay to the prison commissioners the e e of
::Fplying uisite clothing for his admission to the
'f'im 3"" oﬁléneh Di dgment for th
e Queen’s ivision gave judgment for the
defendants. gave J
The -General and My. A. L. Smith appeared
for the plainti
Mr. ].)Heraehdl and Mr. R. 8. Wright for the de-
fendants,

Their Lorpsurps affirmed the decision of the Queen’s
Bench Division ; holding that the expense of supplying
the clothing was an expense incurred for the ¢ main-
tenance’ of a prisoner, and, also, an ‘expense of re-
moval,’ for which the prison commissioners were liable
under the Prison Act, 1877,

HIGH COURT OF JUSTIOCE.

Ci-mg:g W}Rmm; v. ORAMP,

Coram Lorp Qorermez, 0.J., DEnuax, J., Porrock, J.,
, J., and StEPHEN, J.
Abortion— to procure—Noxious Thing—
24 & 25 Viet. c. 100, 8. 58.

Oase reserved by Dexmaw, J., at the Maidstone
Winter Assizes.

The prisoner was tried on an indictment, which al-
1 tgat he did unlawfully cause to be taken by one

en Verrall, a certain noxious thing—to wit, half an
ounce of oil of juniper—with intent feloniously to pro-
cure the miscarriage of the said Ellen Verrall. It was
proved that the (pmoner did, with intent to procure
the miscarriage of Verrall, give her an ounce bottle full
of oil of juniper, and tell her that she must take it, half
of it at & time, in two doses. She, accordingly, took
half the contents of the bottle, which caused violent
sickness.

There was evidence that the bottlomfivol.l by the pri-
soner contained 500 to 600 drope of oil of juniper; that
oil of juniper in small quantities of from 6 to 20 drops
is commonly used without any bad effect as a diuretic,
but that taken in a dose of an ounce it acts as a
powerful stimulant and irritant, and produces violent
purging and vomiﬁng, which would have & tendency to

uce miscarriage by reason of the ehock to the system

and the straining of the parts consequent upon the purg-
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ing or vomiting; and that a dose of half an ounce of oil
of juniper would be a very dangerous dose to administer
toa pre{nant woman, and that such danger would con-
sist in the high probability of its causing miscarriage.
The question reserved for the opinion of the Court
was whether there was evidence that the half ounce of
oil of juniper taken by Ellen Verrall was a noxious
thingowithin the meaning of section 68 of 24 & 25 Vict.

c. 100.

D. Kengsford for the prisoner.

A. B. Kelly for the prosecution.

Hewp, that there was evidence that the half ounce of
oil of juniper was a noxious thing within the meaning of
the section, and that anything which was harmful as
administered was a noxious thing within the meaning of

the Act. :
Conviction affirmed.
Chancery Division.
Jesser, M.R, Mayor oF LoxNpox ». Rrees.
Feb. 23.

Easement— Way of Necessity—Euxtent of Reservation.

In this case a question was u;iued whether a way of
necessity entitled the grantor of the land over which the
way was required to a right of way neceesary only for
the purposes for which the land was used at the time of
thelinnt, or to & general nilll: of way.

- Mr. Chitty, Mr. Davey, Mr. W. R. Fisher, and Mr.
H. A. Giffard for the parties. .

The MasTER OoF THR RoLLS said there was no autho-
rity on the point ; and held, on principle, that the way
of mnecessity presumed to be reserved to the grantor of
land was only such a right of way as was necessary,
having regard to the mode in which the land was used
at the time of the grant by him. '

Jxsszpr, M.R. Ri1eBY v. CONKOL.
Feb. 24, -
Trades Union Act, 1871, s. 4—Construction—Right of

Member to sue.

In this case, 8 member of a trade union, on expulsion
for breach of its rules, claimed a declaration that he was
entitled to participate in the benefits of the union, and
an injunction to restrain the committee of the union
from excluding him. A preliminary objection was taken
that the Oourt could not entertain the action.

My. Ince and Mr. J. T. Edwards for the plaintiff.

Mr. Chitty and Mr. C. Crompton for the defendants.

The Master or THE RoLLs was of opinion that
section 4 of the Trades Union Act, 1871, did not give
the plaintiff a right to sue in r t of any application
of the funds of the union for his benefit; and that,
independently of the Act, the union was an illegal
sociez ; and that the Court would not assist the plaintiff
in ing the illegal contruct contained in its rules,
He, therefore, dismissed the action, with costs.

Ch Divis
JEssEr, M.R,
March 1.

}Mu-nmws v, WHITTLE.

Married Women's

Property Acts—Action for Wife's
zebt contracted before Marriage— Receipt é %

Assets by

Demurrer.
The statemeut of claim alleged that the plaintiff lent

to the defendant, Esther Whittle—then Dearle, spinster—
a sum of 100/, yable on demand, with interest.
Esther Dearle, in 1877, married the defendant, A. B.
Wlaittle. tThhe l(;l:xm stated tezh“ the debt remained un-
paid notwithstanding repsated applications for payment,
124 aaked that the dofetidants m’g‘i{i"h ordered 3 Toper
the same, and for ancillary relief. The defendant, A. B.
Whittle, demurred, on the ground that the claim did
not allege that he had received any of his wife's property
on marriage.

Mr. J. Beaumont for the demurrer.

M. Sterling for the plaintiff.

The MasTER OF THE RoLrs held that such &n allega-
tion was unnecessary ; and overruled the demurrer.

mﬁrzegsba“,vigon. In re Tar Dramoxp FueL Cox-
Fob, 28, PANY. E2z parte MITCALFE.

Winding sp—&arahddar—Diractor— Writ of Attach-
ment— Debtors Act, 1869 (32 & 83 Wict. c. 62, 5. 4)—
Debtors Act, 1878 (41 & 42 Piet. c. 54, 8. 1).

This company was formed in January, 18738 ; and the
articles of association provided that the company should
adopt an ngmment dated November 15, 1872, whereby
Barker and Clare agreed to sell certain patents and
perty to the company for 15,0004 in cash,and the allot-
ment to them of 8,200 fully paid up ehares in the
company ; and the articles nominated five persons as the
Srst directors of the company (in addition to Barker
and Clare), one of whom was Mitcalfe, who had signed
the memorandum of association for 200 shares. He
continued to be a director of the company till the wind-
ing-up order was made in February, 1879. The
16,0004, was drid to Barker and Olare, and the 8,200
shares were allotted, 4,100 to Barker, and 4,100 to Olare.
In March, 1878, Barker transferred 170 of his shares, and
Clare transferred 940 of his shares, to Mitcalfe—in each
case for a nominal consideration. The whole of the
sba.ree%l,llo in number, were regi in Mitcalfe's

name, but he never paid anything in respect of them to
the company. At date of the winding up, 8556 of
the shares remained registered in his name; the remain-

ing 255 he had transferred, some for value, and the rest
for 8 nominal consideration. The liquidator took out
two summonses—one relating to the shares, and the
other to the 265 shares—asking that Mitcalfe might be
ordered to pay the full nominal value of all the shares ;
and in July, {879, Mr. Justice Fry held that he was
liable to pay the full nominal value; and that decision
was affirmed by the Court of Appeal in November of the
same year (L. ¥L 18 Chauc. Div. 169).

Mitcalfe not having paid the money (5,660!.), which he
had been ordered to pay, this was a motion on the part.
of the official liquidator, that, for defanlt of judgment, he
might be committed to pricon, unless he paid the money
due from him,

My. Glasse and My, Seward Brice, in support of the
motion, asked that Mitcalfe might be ord to attend
for cross-examination,

Mr. Higgins and My. Everitt, for Mitcalfe, took the
¥ imi objection that he could not be committed

or non-payment of the money, on the ground that the

money was not in his jon or under his controly
within the meaning of the Debtors Acts, 1869 and 187 8.

Mavmxs, V.0., decided that, under the circumstances
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of the case, Mitealfe did not stand towsrds the company
in a fiduciary character, and that he had been ordered
to pay the money simply as a shareholder, and that the

money was not in his on or under his control
within the meaning of :ﬁ: Act. '

A Division.
Hawni, V.0.
Feb. 26,
Ancient Lights— Plaintsffs’ Site vacant—Interlocwutory
Imjunction.

This was a motion for an injunction to restrain the
defendant, until the trial, from erecting opposite to the
site of the late church of St. Dionis urch any
buildings obstructing the light which would come to the
windows of the buildings to be placed upon that site, so
far as such windows comprised ancient lights enjoyed
with the building formerly thereon.

. The church had been demolished, and the new build-

ings upon its site’ were not yet erected. A record had,

]tll?ow:l:“' been preserved of io position of the lights of
urch.

Mv;‘ﬁgrabm Hastings and Mr. Borreit for the

EooLzerastioal CoMMISSIONERS
v. K1xo.

My. Wm. Pearson and My, Solomon for the' de- |PlaiD

fendant.
Hawr, V.0., said that the application was & novel

one; but, it being impossible to ascertain thet there
would be in the plaintiff’ new buildings any ancient
light, it could not be acceded to.
Motion refused ; coststo be costs in
the action.

Chancery Division.) In re TRADE MARKS REGISTRATION

Hawr, V.C. Acms. Inre DuepaLk ANT BRro-

Feb. 28. THERS' APPLICATION,

Trade Marks stration Acts—Coiton Marks— Dis-

tinctiveness— Written Characters—Committee of Ex-

perts.

The applicants moved for a direction to the registrar
to proceos with their application for registration of two
marks for cotton s in class 24, notwithstanding that
the committee of experts had placed the marks in class
2. The marks were (1) a bird (called a Ohinese
ghann& sitting on a bough, with Ohinese writing un-

erneath ; (2) a demi-griffin, with wings erect, and a
cross moline on the breast. The committee rejected the
marks, on .tho ground that they were not distinctive,
many applications being before them for marks in their
opinion similar. Since the decision of the committee
four applications for devices resembling (1), but without
the writing, had been withdrawn, and the applicants now
gave evidence of long and exclusive user of both marks,

Mr. Hastings and Mr. E. S. Ford for the applicanta,

Mr. Rigby for the registrar.

. Hary, V.0, made an order in terms of the applica-
tion. He considered the writing an important matter
with to the first mark; and held generally that
it was the duty of the Court to form its own opinion as
to the correctuess of the conclusion come to the
committee ; and, ng;n the facts before it, as to the fit-
nees of the marks for registration.

Queen’s Bench Division. } THR NATIONAL MERCANTILE
Feb. 24. BANK v. JoBN Haupsox,

Bill of Sale—Trader—Grantor and Gyrantes—Implied
" License to carry on Business—° Bona fide’ Purchase of
. Goods comprised in Bill of Sale— Grrowing Crops.

This was a demurrer to a statement of defence.
" The statement of claim alleged that the plaintiffs were

:iho holders of a bill of sale dated Jmm?h 13, 1879, ‘:idl

uly registered, comprising, amongst other thi

theygrowing crope, mﬁlmﬁm goods, chattels, and effects
which then were, or thought should be, on or about the
farm lands and premises of one Samuel ; and
that the defendant, a corn merchant, on or about Octo-
ber 2, 1879, wrongfully converted to his own use and
deprived the plaintiffs of the use and possession of a quan-
tity—namely, twelve guarteu or thereabouts—of wheat,
comprised in the said bill of sale. Paragraph 4 of the
defendAI\fnt’s statement oflg,efence J:u al:x follg_:va —

¢4. If the goods so sold were the plaintiffs’ property,
the defendant says that the phintiﬂ'spsuﬂ‘ered ﬁm&n to
have jion thereof, and enabled him to hold himself
forth as having not anly the ion but the property
in the same; and that he sold the same to the defendant,
who bought them in the ordinary course of his business,
and without any notice that they did not belong to the
said The said Seaman was su by the
intiffs to on his business as a farmer and dealer

10 grain at the time of the sale, and it was the ordimx
course of the said Seaman in such business to make su:

sales.’
The plaintiffs demurred to paragraph 4 of the state-
ment o?l:;fento:; and - £ the

Lyon, for the plaintiffs, appeared in support of ¢
demurrer. The goods sold were comprised ?n the bill of
sale, of which the plaintiffs were the holders ; the grantor
therefore had no power to sell them to the defendant.
The plaintiffs had no right to prevent the grantor from
urrym&:n his business, and were under no duty to give
notice that the goods were the property of the &hinhﬂ'l.
He cited Coriran v. Ryman, 40 L. T. (x.8.) 7

R. T. Reid, for the defendant, was not called upon to

o,
uﬁe Courr (LusHm, J., and MAaNisTY, J.): This de-
murrer must be overruled. The bill of sale clearly did
not disentitle the grantor to sell in the ordinary course
of his business. There is an implied license to & trader
who gives a bill of this kind to carry on his trade ; con~
sequently the plaintiffs have no locus stands.

Judgment for the defendant,

. Mi1ppLETON AND OTHERS 3
Oo"mnﬁ“ﬁbm‘m’} TITIONERS) v. SIMPSON (%-

SPONDENT).
Municipal Election—Qualification of Candidate— Con-
clusiveness of Register.

Oase reserved by commissioner under the Corrupt
Practices (Municipal Elections) Act, 1872,

On the trial of an election petition, for the purpose of
ascertaining whether the respondent had n duly
elected a town councillor for the West Derby ward, in
the borough of Liverpool, holden on November 1, 1879,
it was proved that the respondent was on that date en-
rolled on the bhurgess list for the said borough, in
respect of a dwelli

house in the said ward; but that
he had never occupied the said house, as required by
the Act of Parliament in that behalf, and was therefore

not duly qualified to be on the burgess list.
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The question of law reserved for the Court was,
whether the burgess list and roll were conclusive.

Gully (Edward Pollock with him), for the respondent,
contended that the Municipal Elections Act (6 & 6
‘Wm. IV. c. 76, m, by which no person should be
qualified to be e a councillor unless entitled to be
on the b list of the borough, under which it had
been held that & person qualified to be on the b
roll, though not on, was entitled to be on the list’
within the meaning of the section (Regina v. Dizon
19 Law J. Rep. Q.g. 3863), was now superseded by 88
& 89 Vict. c. 40, s. 1, subs. 2, by which ‘every person
nominated shall be enrolled on the burgess roll of the
borough.’ And that the effect of the later statute was
that, in the present case, the b list was conclusive
of the qualitication of the respondent.

Channell (W. R. Kennedy with him) for the peti-
tioners,

The Courr (Lorp Corermneg, C.J., Grove, J., and
Lixprey, J.) held that the later statute was not incon-
sistent with the earlier; and that the effect of the two
statutes was that the candidate must be on the list as
well as qualified to be on the list ; and that, therefore,
the list was not conclusive.

Judgment for the petitioners.
Common Pleas Division,| NEwMAN v. Tor SourH-
Feb. 20. EsTERN RATILWAY COMPANTY.

Practice— Reference to Court by a Judge at Chambers—
Lapsed Motion.

* In this case, the verdict being only for 1&l., the
master refused to tax the plaintiff’s costs. The plaintiff,
contending that the action was one in tort and not con-
tract, applied by summons to Frerp, J., at chambers, for
an order to direct the master to tax the plaintiff’s costs;
and, on the hearing of such summons, that learned Sxdge,
on July 4 last, referred the matter to this Oourt
Nothing further was done until January of this year,
when notice of motion to this Court was given to the
defendant. By consent the motion efoofl over from
Janvary until the first sitting of the Qourt after the
asaizes,

Finlay now moved accordingly for an order for the
master to tax the costs.

Willis objected that the motion was too late..

Finlay contended that there was no rule as to time
in a case like this ; and that, if this motion was not now
heard, a fresh summons to tax would have to be taken
out, and to be again heard and referred by the judge to
the Court.

The Courr (Lorp Corrripek and LINDLEY, J.) held
that it must be treated as a lapsed motion; and that
the ,;Iaintiﬂ must, therefore, begin again,

ilis then applied for the defendants’ costs of appear-
ing in pursuance of the notice of motion.
'he Court refused, as the motion was a lapsed one.
No order.

Common Pieas Division. | BENNETT v. LoRD
Feb. 28. Ormzrs
Practice—Staying several Actions on the Application of
the Piaintiff until one had been tried as a Test
Action.
This was one of thirty-eight actions brought against
the same defendants, who were directors of the O:ﬁ::xial
Trust Corporation Company, by various plaintiffs, who

BurY AND

were ns who hnd::ipo«itod moneys with the come
pany for investment ; the plaintiffs alleged in these
actions that the defendaunts hndp afterwards received the
moneys from theee investments, and had applied them to
their own use, instead of applying them according to the
articles of association,

The plaintiff, wishing that one action should be first
hl.:i::ﬂ?:r: test wﬁm, t an order from Frt.ilm, J., at
c , stayi er proceedings in the gasent
and the othery?giom until gne of them—viz. Hull +.
Lord Bury and Others—had been tried.

Herschell and ; Brown, for the defendant
Montgomery, and Lumley Smith, for the defendant Lord
Bury, applie& to set aside such order, as, the defendanta
being sued for a personal liability, and not in their cha~
racter of directors, the evidence in one action would be
different from the evidence in the others, and the quee-
tion in each would not necessarily be the same ; and the
defendants objected to all the other actions against
them being suspended thus indefinitely. -

Butt and J. C. Mathew appeared for the plaintiff, bat
were not called on.

The Courr (Lorp Oorkrmen, 0.J., and Livprxy,
J.) held that the judge had the power to make such
order ; and that it was rightly e.

: Order affirmed.

Common Pleas Division. | PoRTER v. DREW ARD AN-
Feb. 26. . OTHER.

Landlord and Tenant—Implied Covenant— Under Lessce,

Statement of claim, that the defendants leased to the
plaintiff a messuage and 1 ground for a term of
six and & quarter years less lastthree“g;{n,bys
deed containing a covenant ¢ that the lessee will, at the
expiration of the said term, deliver up to the lessors the

. | said premises and all landlord's fixtures which may, at

any time during the said term, be in or about the
same.’

That the plaintiff erected greenhouses and other
trade fixtures upon the nursery grounds, relying on the
said express provision in the said covenant to deliver up
to t.h:xlpeesors all landlord’s fixtures to the exclusion of
trade fixtures, and upon the implied covenant of the
lessor that the plaint.i.ﬁpo should be at liberty to remove
during the continuance of the said term the eaid fixtures,
and that they (the defendants) had not, at the time of
the execution of the said lease, entered into covenauts
or done anything inconsistent with the right of the
Eisintiﬁ‘ to romovg dtrade ‘ti]:emd annexed him to

e N un i said term.

Th::‘:gmndmm themselves tenants of the
said premises under a superior lease, which contained a
covenant by the lessees to deliver up, at the expiration
of the term, all landlord’s fixtures and trade fixtures.

That the plaintiff shortly before the expiration of
his term, soldp the said ouses ; but the reversioner
commenced an action against him and obtained a
petual injunction restraining the gl:mnﬂ' from remom
the said trade fixtures, whereby, &e.

Demurrer.

Alfred Wills argued in support of the demurrer.

R. V. Williams, contra.

GROVE, J., beld that the implied covenant, relied on
by the plaintiff, did not arise from the exprees covenant

in the lease; and allowed the demurrer.
Judgment for the defendants.
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G Pi . .. FosTeR AND OTHEERS (APPEL- | Common Pleas Division.} WHITE (APPELLANT) v. Fox
Feb geD' } LAXTS) v. MEDWIN AND| (Magistrates’ Case.) } ARD AvxorER (REspoND-
. LT OrHERs (RESPONDENTS). Feb. 27. ENTS).
Parliament — Con s — Alteration Parish | Justices— Assault and Battery—Summary Jurisdiction—
Bmdary—%]. lgtoczum W”’z- Divided| Ouster of Jurisdiction—* Mens rea '—24 & 25 Vict. c.

Partshes and Poor Law Amendment Act, 1876,

Case stated by the revising bawrister for the borough
of Horsham in aecordance with a rule granted pursuant
to 41 & 42 Viet. c. 26, s, 37. The appellants cleimed
to vote fo; the Parliu.mo;d borongih gﬁ Horsham 11111
respect of property situated In a_de part of the

of Sullington, called Broadbridge Heath, which,
though locally within the parish of Horsham, was
within the Parliamentary borough of New Shoreham, as
defined by the Reform Act, 1832. Previous to the re-
vision of the lists, the Local Government Board had in
gunmee of the powers granted by the Divided

arishes and Poor Law Amendment Act, 1876 (39 & 40
Viet. ¢, 61), ordered that Broadbridge Heath should
cease to be part of the parish of Sullington, and should
he amalgamated with the parish of Horsham.

By section 1 of that Act, where any parish shall be
divided so as to have its parts isolated in some other
parish, the Local Government Board may [after duly
complying with the provisions of the Act] make an
order either for constituting separate parishes out of the
divided parish, or for amalgamating some of the
thereof with the parish in which the same may be locally
included or annexed.

By section 4 : Nothing herein contained shall alter
the boundaries of any municipal borough ; and for the
P of the election of members of Parliament and
of burgesses in municipal boroughs, of the jury lists, of
the action of justices, and of the police and constables,
the parishes shall continue to be deemed unaltered
until t“;il‘ew lists are made and new constables are ap-
poin

New lists of voters had been duly made, and new
constables had been duly appointed, for the parish of
Horsham ; and the appellants, who had hitherto voted
for the borough of New Shorcham, now claimed to vote
instead for the borough of Horsham, on the ground that
the property in respect of which they voted had ceased
to be within the Parliamentary borough of New Shore-
ham, and was now within the Parliamentary borough of
Horsham.

The reviging barrister disallowed the claim, and
refused to grant a case.

The appellants, being diseatisfied with the decision,
obtained a rule nist, under section 37 of 41 & 42 Vict. e.
26, calling on the revising barrister to show cause why
laa)ahou]d not state a case for the opinion of the Superior

urt.

This rule was on a future day made absolute.

A. L. Smith for the appellants.

Goldse for the respon(fents.

J. F. Clerk for the returning officer.

The Courr %.lonn OoLer1DGE, C.J,,and LinpLEY,J.)
held that the Divided Parishes and Poor Law Amend-
ment Act, 1876, did not apply to Parliamentary fran-
chise; and that the alteration of the boundaries of the
parish of Horsham by the Local Government Board did
not interfere with the boundary of the Parliamentary
borough of New Shoreham so as to transfer the votes of
the appellants from one borough to the other.

Decisi

100, 5. 42, 48, - .

The respondents weré summoned-before the justices,,
under 24 & 25 Vict. ¢ 100, s, 42, for unlawfully assault-
ing the appellant.

The ap; t, who was a tenant farmer, was asked
by the two ndents (who were the gamekeepers
of the appellant’s landlord) to give up his bag con-
taining nets and rabbits, the appellant being found
engaged in catching rabbits on the land he occupied
as tenant, and which the respondents insisted he had no
right to do, as by the terms of his holding rabbits were
reserved to the landlord. The appellant refusing to
deliver up his bag, the respondents attempted to eeize it,
and in the struggle to do so knocked off the appellant’s
hat, and committed the assault complained of. The
justices were of opinion that the respondents acted in
the bona fide belief that they had a right to do what
they did, and that, therefore, the jurisdiction of the
justices was ousted ; end they accordingly dismissed the
**Tho sppellant appealed

e & t 8] .

Bompgspefor the l:l;)pellant.

Charles (P¥tt Lewns with him) for the res]‘:ggents.

The Oourt (Lokp CorerIDGE, C.J., and LBY, J.)
held that the justices were wrong; and that the juris-
diction to decide the complaint under section 42 of 24 &
25 Viet. c. 100, was only ousted by a question arising
as to the title to land, which did not arise in this case.

Case remitted to the justices.
Common’ Pleas Division.
L ARKWRIGH? (APPELLANT) .
(M“-"F“t;l:'t% Case.) } Evaxs (RBSPONDENT).

Mine—Fencing Shaft o abandoned Mine— Owner—
Person interested m Minerals— Lesseo— Duchy of Lan-
caster— Metalliferous; Mines Regulation Act, 1872 (35.
& 86 Vict. ¢. 77).

The question in this case was whether the appellant
was interested in the minerals of an abandoned mine, 8o
as to be liable to fence the shafts under section 13 of 35
& 36 Vict. c¢. 77. The Dachy of Lancaster were the
owners of the mine, which was regulated a local
statute, under which every one of the R‘ub ¢ had a
right to work it on paying certain dues. The appellant
was the lessee, under a lease from the Duchy, by which,
in addition to a rent of Be. a year, there was reserved to
the Duchy all the dues which the :l]:pella.nt should re-
ceive from the persons who worked the mine; so that,
in fact, the appellant had no pecuniary interest in the

matter.
Tl;g justices having convicted the appellant, he ap-

Herschell (M Leod with him) for the appellant.
Dugdale (Gilbert-Kennedy with- himg for the re-
spondent.
poThe Oourr (Lorp Corermmes, C.J., and LixnLEY,J.)
held that the appellant was not owner or other person
interested in the minerals of the mine within the mean~
ing of sections 13 and 41 of the Metalliferous Minea
tion Act, 1872, assuming that that Act did apply

to Orown mines (which was doubtful),

Decision reversed.,
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Administration—Jh Creditor— Priority—Judica-
ture Act, 1875, s. 10,

The question was whether a judgment creditor was
entitled to priority in the administration of an intestate’s
estate, he having obtained his judgment before the de-
cree for the administration. The judgment was not
registered ; but it was held, before the Judicature Acts,
in Williams v.\ Williams, 42 Law J. Rep. Ohanc. 168,
that such a creditor was entitled to priority; and the

uestion now was whether section 10 of the Judicature
ct, 1875, had made any difference.

The judge of the County Court of Glamorganshire held
that the creditor was entitled to priority, he not being &
secured creditor within the meaning of section 10.

The case came now by way of appeal on a rule to
show cause why this decision should not be reversed.

inlay showed cause.

J. P. Aspinall in support of the rule.
Livprxy, J. (Lorp Corrrrnaz, 0.J., concurring) held
that the County Oourt judge was right.

Rule discharged.

COURT OF BANKRUPTCY.

B .
Bacox, O. } Re WesTBAY. Ez parte MORRISON.
Feb. 24,

Mortgage of House and Furniture—Deed not registered
—. on_of Tenant—* 4 Possession’ ¢
g;ﬂy;gor—ﬂdh of Sale Act, 18564 (17 & 18 Viet. c.

.0 .

By a deed, dated June 22, 1877, J. Westray mort-
gaged a freehold house and furniture to Mrs, Morrison to
secure 3,000/, and interest ; and Westray, who remained
in ion, thereby attorned to Mrs. Morrison. This
deed was not registered under the Bills of Sale Act. In
Fel , 1879, J. Westray let the house furnished to o
tenant for six months, from May 1, 1879, at a rent of
2601., it being arranged between J, Westray, Mrs. Mor-
rison, and the tenant, that the latter should pay 60Z. of
the rent to Mrs. Morrison. The tenant took possession
accordingly, and paid J. Westray 2004, for therro rtion
of the rent payable to him in advance. J. Westray
filed 8 liquidation petition on June 30, and the County
?ourt Ju 1llaeld t b:e the tnlxlatee was entitled to th?

urniture as havin, n in the a nt possession o!
the bankrupt. 8 ppese

Mrs. Morrison appealed. The question was, whether
the furniture was in the ¢apparent possession’ of the
bankrupt within the Bills of Sale Act, 1854, 5. 7.

My, Winslow and Mr, Creed for the appellant.

Mr. Rozburgh and Mr. Finlay Knight for the re-
spondent.

My, Winslow in reply.

The Curer Juper said that, on the temant going
into possession, the furniture ceased to be in the posses-
sion, or 8, t posseesion, of the bankrupt, and that
Mrs, Morrison was, therefore, entitled to hold it against
the trustee ; and allowed the appeal, with costs,

Feb. 26.

Practice—Time for appealing— Days from
Date when Ofrdcr promvmg% Rules,
1870, Rule 143.

This was an appeal from an order of the judge of the
Sheffield Oounty Court, lg'which the jud]ge gave the
appellant leave to take off the proceedings in the bank-
mgtcy his proof of debt, and to file a new proof of debt,
subject to certain conditions. The appellant appealed
because he was dissatisfied with the conditions subject
to which he obtained leave to file his new proof.

The order was pronounced on October 30, 1879 ; but
not signed and sealed till December 8. The regi
dated the order October 80. Notice of ap was
served, and the appeal entered on December 9.

Mpr. De Gez and Mr. Robson, for the appellant: We
take the preliminary objection that, by rule 143, the
appeal is too late, not having been brought within
twenty-one days from the date when the order was pro-
nounced and dated.

Mr. Hemming and My, West, for the appellant:
The twenty-one days ought to be calculated from the
date when the order was drawn up and signed. It was
the duty of the registrar to date the order on the day
when it was signed and sealed ; and it is sufficient if
the appeal is brought within twenty-one days from the
date of the order whenever it was promounced. We
ought not to be prejudiced by the mistake of the regis-
trar in dating the order wrongly.

The Onxer Jupex: It is the settled bankruptcy prac-
tice that the qzenl must be entered within twenty-one
days from the date when the order is pronounced. The

of | o er, as the date shows, was pronounced on Octaber 30.

The objection must prevail ; and the appeal be dismiseed,
with costs.

B‘MWN 'l (Jlfl EN@LAND.
Liguidation—Solicitor's Lien— FProduction of Deed.

Appeal from the Bristol County Court.

The appellant had been the solititor of the debtars,
and had prepared their desd of dputnership; afterwards,
as their solicitor, retaining the deed in his hands, The
costa for the preparation of the deed had been 1paid; but,
at the time the debtors filed their petition for liquid-
ation, they were indebted to the appellant in a small
sum for subsequent c A trustee was appointed
in the liquidation who did not employ the appeilant as
his solicitor ; and the trustee applied to the appellant to
hand over to him the deed of partnership. The appellant
refused ; and, accordingly, the trustee issued a summons
to compel him to attend to give evidence in the liquid-
ation, and to produce the partnership deed.

The OCounty Court judge made the order, and the soli-
citor now appealed.

My. F. O. Crump for the appellant.

Myr. Finlay Knight for the respondent.
The Cuar Jupnek dismissed the appeal, with costs.

Bankruptey } Ex parts BeaupLE. Re TOLEMAN AXD




THE LAW

NOTES OF CASES.
March 13, 1880.

ivor.1s  2Y

JOURNAL.

@able of Cases.

—_— e ———

COURT OF APPEAL.

| Capprr & Co, r. WarLLicR Brotirrs (Q.B.)

Asxew v. WoopHEAD . . . . . . . 29 Dn Moraax v. MrrropoLITaN Bosken oF Works (Q.B.) 32
Dl:l;}; 'rzr Sma Ixsurance Coweany. Dixon v, Wiur- 50| GirpuiLL v. Hentge (Chane.) . . .31
Eccrasiasticar Comuissionkgs v, Kino T 99  MArLister v, Bisnop oF Rocurstew axo Oruens
Hoaxg, Re. Ex parte NuLsoN . 29] (C.P) . 32
Levr v Xovew . . ©+ 30 Rexp v Hanver QL) 32
HIGH COURT OF JUSTIOE. Reaixa v, Bisror (C.C.R.) . 30
Brruse  Guarpian  Lirk  Assurance  CoMpaxy Reama o. Crowrrox (C.CR) . 30
(LonTro), In re (Chanc.) . . . . 31(SouwciTor, A, n »2 (Chanc.) . 30

COURT OF APPEAL.

Court of Appeal,
JrssgL, M.R.
Brerr, L.J.
Corrox, L.J.

March 3.

Lands Clauses Act, s. 74—Settled Leaseholds—Compul-
sory Purchase—Tenant for Life and Rematndermen—
Apportionment of Purchase Money.

Appesl from decision of Bacox, V.0., noted Notes of
Setiod lasehide, prodacing 137
easeholds, ing 1371 annum, were

taken compulsorily by a corporation, aln)ae; the purchase
money, when paid into Oourt, produced 1,640/, Consols.

The tenant for life claimed, on petition, an annual
payment of 218/ per annum out of the fund, which
would in eight years (the period of the lease) exhaust
the fund; but the Vice-Chancellor held that he was
only entitled to 137.. per annum for the eight years.

(heir LorpsaIPs held that the tenant for life was
entitled tosuch an annuity as the Consols would purchase
for the period of the leass; and varied the order of the
Vice-Chancellor accordingly.

Court o] Agpeal.
Juc{;, J.
- Brert, LJ.
Oorrox, L.J.

March 3.

Judgment Cyeditor— Writ o uestration— Bankru
of Dabtor—s'e{ursz Credtor. Py

Appeal from one of the registrars, acting as CHIEP
Juper.

The question raised was whether a judgment creditor,
who issues & writ of sequestration against the estate
and effects of his judgment debtor and serves it on
parties having moneys of the debtor in their hands, is,

YOL. XV.

ASKEW v, WOODHEAD.

Re HorNg., Ex parte NELSON.

on the bankruptey of the debtor, n secured creditor
within subsection 5 of section 16 of the Bankruptey Act,
1869. :

Mr. Winglow and Mr. S. Woolf for the appellant, the
trustee in bankruptey.

My, Horton Smith and Mr. Meares for the judgment
creditor.

Their LorpsHIPs held, reversing the decision of the
registrar, that the issue and service of the writ, without
anything further being done, did not constitute the judg-~
ment creditor a secured creditor within the terms of the
Act.

Court of 4 A
g;::: L.} Ecct.nsnancuxg'%ummxm v,
Oorrox, L.J. .
March 5.
Ancient Lights— Plaintiff’s Site vacant— Interlocutory
TInjunction.

This was an a from a decision of H. V.C.
reported ante, p'%%eal A !
I My, Graham Hastings and Mr. Borrett for the appel-

nts.

Mr. Wm. Pearson and Mr. Solomon for the re-
spondent.

Their LorpsaIrs reversed the decision of the Vice-
Chancellor. The right to the ancient lights was not

taken away, but only the enjoyment was suspended ; and
the commissioners had a right to preserve the access of
light to the windows, which would be placed in the

position marked on the hoarding which had been erected
showin% the ancient lights of the church. There was no
real difference between the present case and that of
Statght v. Burn, L. R, & Chanc. 163,
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Court of 1, differing from Hall, V.C., In re The London Cofton Mills
BraMweLr, L.J. |Dixon » THE SeEA INsURANCE| Company, 26 W. R. 109,

Baeearray, L.J. CoMPANY.
TEF&IGER'; g.a.J . Drxox ». WHITWORTH. HIGH COURT OF JUSTICE,
arch 6.

Marine Insurance—Total Loss—Salvage and Costs—
Suing and Labouring Clause.

Appeal from a judgment of LINDLEY, J., after further
consideration (reported 48 Law J. Rep. C.P. 538).

These were actions brought by the plaintiff, who was
the assured under two policies of marine insurance,
against the underwriters of the policies to recover cer-
tain salvage expenses, Admiralty costs, and refitting ex-
penses incurred by'him, in consequence of the accident
which happened to the Cleopatra obelisk whilst being
towed from Egyfpt to Engl‘a)md. The policies were
against the risk of total loss only, and they contained a
suing and labouring clause in the ordinary form.

Lmdl:L, J., gave judgment for the plaintiffs for the
amount claimed in such action ; holding, on the authority
of Lohre v. Astcheson, 46 Law J. Rep. Q.B. 715; s. c.
47 Law J. Rep. Q.B. 534; s, c. 49 Law J. Rep. Q.B.
(H. L.) 128 g:; ich had then been decided in the Oourt
of Appeal), that the suing and labouring clause in the
policies was operative to enable the plaintiffs to recover,
although there had been no total loss, and nothing
abandoned to the underwriters.

On .pgeal from this judgment—

Mr. C. Russell and Mr.J. C. Mathew appeared for
the appellants. .

Mr. Butt, Mr. Gasnsford Bruce, and Mr. Hollams
for the respondenta.

The respondents’ counsel admitted that the judgment
of the House of Lords in Lokre v. Aitcheson, which had
been given since the gudgment of Lindley, J., and re-
versed the judgment of the Court of Appeal, was con-
(‘z{lnsiv:d against them; and the appeal was, therefore,

owed.

Court o A
J u(if. ‘]?.l;wl
Brerr, L.J.

Qorron, L.J.
March 5, 6, 8.

Foreign Attachment—Lord Mayor's Court—Secured
Creditor— Bankruptcy Act, . 12,

Appeal from a decision of Bacox, V.O. The case is
reported in 48 Law J. Rep. Chanec. 357,

His lordship held that a creditor who had issued and
served a writ of foreign attachment in an action in the
Lord Mayor's Court, but who had not proceeded to
judgment before the liquidation of the debtor, was a
‘creditor holding security upon the property of the
debtor’ within section 12 of the Bankruptcy Act, 1869.

The trustee in bankruptcy appealed.

Sir H. Jackson and Mr. Lasng for the agpellant.

My. De Gex, Mr. Romer, and My. Phipson for the
respondent.

heir LorpsHIPS reversed the decision of the Vice-
Chancellor, holding that the proceeding by way of a
foreign attachment was only a proceeding to compel
appearance; and that the service of such a writ gave
10 security on the property; this decision being in accord-
ance with that of Lush, J., in Richter v. on, 27
W. R. 214; Romilly, M.R., in Redhead v. Wellor, 29
Beav. 521; s.c. 30 Law J. Rep. Chanc. 677; and
Grove, J., in Barnfather v. Barrow, 37 L.T. (x.8.) 231;

LEvY v. LovELL,

Crown gv;f {,"g“""d} ReeINA v. BrsHop.

Coram Loxp Corerier, C.J., DENMAN, J., PorLock, J.,
Frerp, J., and STePHEN, J.
Lunatic—Reception of, in unlicensed House—Honest
Belief—8 & 9 Vict. c. 100, 8. 44.

Case reserved by SteemEN, J., at the Northampton
Winter Assizes.

The defendant was convicted on an indictment, under
8 & 9 Vict. c. 100, 8. 44, of receiving into her house two
or more lunatics, such house not g an asylum or
hospital registered under the said Act, nor a house
licensed thereunder. The d&fendanf:o re?e]ilved into her
house, as patients, persons suffering from ¢ hysteria, nerv-
ousne;s, ag':i erseness.” There was strong_evidence
to show that the defendant believed, in good faith and
on reasonsble grounds, that mo one of them was &
lunatic. The juri found the defendant guilty; but also
found that she did honestly, and on reasonable grounds,
believe that no one of her patients was a lunatic.

The learned judge directed the ilury that an honest
belief by the defendant that suc! ns were not
lunatics was immaterial ; but reserved for this Court the
question whether such direction was correct.

Mellor and Harris for the prosecution.

No counsel appeared for the defendant. .

Hewp, that Yxonesty of belief was immaterial ; and
that the direction was correct. Conviction 5

Crown Case Reserved,
March 5.

Coram Lorp Corrriveg, 0.J., Grovs, J., PoLrock, B,
FreLp, J., and STRPHEN, J.
Ayrest— Warrant of Commitment—Jurisdiction of Jus-
tices—b & 8 Wm. IV. c. 76, . 76, 101,
Oase reserved by the Recorder of Worcester.
* The prisoner was convicted on a charge of assaulting
the police in the execution of their duty. The assault
was committed on two police constables of the county
police force of Worcestershire who were tprehonding
the prisoner within the city and borough of Worcester
under a warrant issued by two county justices for his
commitment to prison for default in payment of a fine.
Worcester is a city and county having & separate com-
mission of the peace, with exclusive jurisdiction and a
separate police force. The warrant was not backed by
any city justice. The prisoner was not pursued from
the county of Woreester, but found in the city.
J. J. Powell and P. F. Evans for the prisoner.
H, Matthews and R. H. Amphlett for the prosecution.
HEeL, that the conviction was wrong, the warrant not
having been backed by a city justice.

Conviction quashed.

}Rmnu v. CROMPTON,

Chancery Division.
Tessst, M R.
March 6.
Practice—Solicitor— Petition— Personal Service of Order
—Service of Notice of Motion for Attackment.

In this case an order had been made on an original
petition for the delivery by a solicitor of certain docu-

} In re A SOLICITOR.
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ments. The order was served personally on the solicitor.
A motion for an attachment for disobedience to the
order was now made, and the notice of motion was
served by being left at the solicitor’s residence.

Mr. Solomon for the applicant,

The MASTER OF THE ﬁom held the service of the
notice of motion sufficient, and made an order for the
issue of the attachment.

Division.
Jessrr, M.R.,
March 6.

Practice—Joinder of Causes of Action—Action for the
Recovery of Land—Action for Declaration of Title
and ancillary Relief—Order X VII., Rule 2, Rules of

. Court, 1875,

In this case the writ claimed in effect a declaration of
title to certain property; also a decluration that a lease
of the same property had been entered into under a mis-
take, also to havea receiver of the rents and profits,and an
account and payment of past rents and profits.

Mr. Seward Brice, for the defendant, moved to stay
all further proceedings in the action, on the ground that
leave of the Court should have been obtained to join the
above causes of action; following Whetstone v. Davis,
46 Law J. Rep. Chanc. 49; s.c. L.R. 1 Chanec. Div. 99.

Mr. Chitty and Myr. Caldecott, for the plaintiffs, were
not called upon.

The MasteR oF THE RoLLS was of opinion that an
action for a declaration of title was mot ‘an action
for the recovery of land’ within the meaning of Order
XVIIL, Rule 2; and held that the above caus:s of action
could be Jomed’ without any order.

}Gnmnm ». HUNTER.

H ALL’Q,%’."""'] In re THE BRI1ISE GUARDIAN LIFE
March 6, AssURrANCE CoxpaNy (LiMITED).

Companies Act, 1862, s, 165—Judicature Acts— Rules

Court, Order XV, Rule 5; Consolidated Order VII., |28

Rule 2— Procesdings under section 165 against Estate
of deceased Person; and against some without joining
all of Persons jointly and severally liable.

Under a special resolution, passed in August, 1872, of
the above company (now in winding-up), 50 per cent.
of the premiums paid on whole life policies were required
to be invested in the name of trustees for the better
security of policyholders. The investments made under
this rule having, as was alleged, before the winding-up
been applied to the general purposes of the company, the
present summons was taken out by the liquidator and a
whole life policyholder, seeking a declaration of joint
and several liability on the part of the directors to
account for the 50 per cent. of sremiums during their
respective periods of office, and consequential orders
inst the individual directors and the estates of those
who were dead. The summons was at chambers ad-
Jjourned generally, except against one living director, and
the representatives of a deceased director,

My, Graham Hastings and Myr. Seward Brice for the
applicants.

Mr. Romer and Mr. Beddall, for the respondent
logal representatives, objected that there was no juris-
diction to proceed, under section 165 of the Companies
Act, agaiost a dead man's estate.

Mr, Northmore Lawrence, for the respondent director :

If the summons cannot go on against the estates of de-
ceased trustees, it cannot proceed against amy trustees.
In a suit for the same purpose, all parties liable should
be before the Court. ,

Hary, V.0., beld that Feltom's Erecutors' Case, 36
Law J. Rep. Chanc. 198; L. R. 1 Eq. 219, not having
been overruled, and agreeing with the literal terms of
the section, was an authority which }-eventa.d him from
exercising jurisdiction in this proceeding against the de-
ceased director’s representatives. The summons was,
therefore, dismissed against them, with liberty to apply
at chambers as to costs. The othér objection wss un-
tenable, there being mow jurisdiction (subject to & dis-
cretion in the Court) to proceed against some, without
the others, of persons subject to any joint and several
liability.

Queen's Bench Dc'vicion.}cnrnn % Co. v WaLLACR

+ Feb. 20, 26, ROTHERS.

Ship and Shipping— Charter-party,Construction of —Ship
tg oceed to safe Port, or so near thereto as she can
safely get. .

Action by ship owner against charterers to recover cost
of lighterizyé a el:u'go th:g:mgh the North Holland Oanal
up to Koogerpolder. Under the charter the ship was to

roceed to a safe port,as ordered on si b’llle of
fnding, or ‘80 near Szareho as she might safely get.’ She
was ordered to Koogerpolder, and the master signed
bills of lading stating that the cargo was to be delivered
at that port. The charter provided that he was to sign
bills of lading without prejudice to the charter-party, at
rates not less than those current at the port of ng,
and, also, that the cargo was to be brought to and taken
from alongside at merchant’s risk, On arriving at
Nieuwediep, at the mouth of the canal, the shipowners
informed the charterers that she could not proceed any
nearer to Koogerpolder, and asked what should be done.
No reply being given, the master unloaded a part of the
, and sent it up the canal to Koogerpolder, and
then took up the remainder in the ship, of which the
draught was thus sufficiently reduced to admit of her
P . As defendants refused to make any arrange-
ments for taking delivery at Nieuwediep, the plaintiffs
claimed pilotage and harbour dues, and other expenses
of going Into port as well as demurrage, in addition to the
cost of lightering the portion of the cargo up the canal. It
being, however, made clear that the less expensive course
would have been to lighter the whol&iam fn:;: Nlellla'?;
diep to K lder, they consen t their c
sholl)ﬂd be :t(:f; lg: the recovery of an amount calculated
upon that basis. The defendants paid into Oourt suffi-
cient to cover the lighterage of the mrt}gn actually con-
veyed by lighters, and denied their liability beyond that
amount. . .

The facts were brought before the Court in & special
case. .

Herschell (A. L. Smith with him) for the plaintiffs.

Butt (Arbuthnot with him) for the defendants.

Cur. adv. vult.

The Courtr (LusH, J.,and Manisry, J.), held that
the master was justified in considering the voyage at an
end,and in treating the mouth of the canal, where hewas
ancinored, as the place of discharge, having ram to the
facts, that at least one-third of the cargo to be
taken out before the ship could pass through the canal,
and that the charterers had refused to make any arrange-
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ments, and that no one appeared at Nieuwediep to take
delivery. They therefore gave judgment for the plaintiffs,
Judgment for the plaintiffs.

Queen’s Bench Dim‘cabn.}Dn MoReAN (APPELLANT) 2.

(Magistrates’ Case,) | ~Tar METROPOLITAN BoARD
eb. 25, 28. oF Works (RESPONDENTS).

Metropolitan Commons (S’:yplemmtal Act, 1877— Com-
mon dedicated to Use Reécreation of Public—Right
of Public Mesting, how limited— Bye-laws, Validity of.
Case stated by a metropolitan police magistrate.

By the Local Act (40 & 41 Vict. P. cci. 201), and the
scheme which is made part of the Act, Clapham Common
ia ¢ dedicated to the use and recreation of the public as
an open and unenclosed space for ever, and shall, for the
Rlurpose of the scheme, be regulated and managed by the

etropolitan Board of Works,’ The Board are em-
powered, among other things, ‘to frame bye-laws and
regulations for the prevention of nuisances and the pre-
servation of order on the common, &c’ Among the
bye-laws made under this Act and scheme was one pro-
hibiting, and declaring to be an offence, ¢ delivering any
sublic speech, lecture, sermon, or address of any kind or

eacription whatever, except with the written isgion
of the board first obtained, and upon such portions of
the common and at such times as may, by such written

* permission, be directed and sanctioned by the board.’

The appellant on June 29, 1879, ed a sermon to
a considerable assemblage on Clapham Common without
having obtained the permission of the board. For this
offence he was charged before a magistrate and con-
victed, and a case stated at his request for the opinion
of the Court, raising the question whether the Board of
Works had power to make the bye-law, the breach of
which was complained of.

The ap t in person contended that the bye-law
which gave the board the absolute power of prohibiti
meetings altogether was ultra ures, as that went beyon
a mere provision for the preservation of order.

Biron for the respondents,

Cur. ady. vult.

Feb. 28.—The Courr (LusH J, and Mawisry, J.)
affirmed the conviction, holding that the intention of the
scheme was to preserve the common as a place of recre-
ation in perpetuity ; and, in order that all classes might
at all times share in its enjoyment, it was necessarily

under regulation ; that all modes of user which,

if enjoyed without limitation of time or place, would un-

duly interfere with the comfort of others, were put under

reasonable restriction, and that it was necessary that

bolding public meetings should also be regulated ; that

it was reasonable, therefore, for the board to require in-

formation befurehand of the object and character of a

meeting, in order to judge whether it was such

as should be allowed on the common ; and, if so, to pre-
scribe reasonable limits as to time and place.

Conviction affirmed,

Queen's: Bench Division,

] March 3, 6. }Rm v. HARVEY.

Bankruptey— Disclasmer by Trustee of Leasehold In-
terest— of Court—Bankruptcy Act, 1869 (32 &

33 Vict. ¢. 71), ss. 28, 24—Rules of 1871, Rule 28—
Evidence— Notice sent by registered Letter.

Action by landlord against trustee in bankruptcy of
tenant for rent. Aftaer':i: appointment of the trustee,

and before the rent became due, notice to disclaim was
sent by registered letter to defendant, After application
for rent l:?:equent.ly accrued due, which was more than
twenty-eight days after the sending of the notice,
defendvant disclaimed, alleging that the notice had never
reached him. . .

The plaintiff proved the posting of the registered
letter containing the notice; the defendant-denied hav-
ing received it. The County Court judge before whom
the action was tried held that the evidence was sufficient
to affect the defendant with notice; and, as he had not
disclaimed within the time limited by the Act, the
plaintiff was entitled to sue him for the rent.

On the argument of the rule for a new trial it was
contended on behalf of the plaintiff (1) that the notice
to disclaim was sufficiently proved; and (2) that no
operative disclaimer had been made, the leave of the

urt for that purpose not having been obtained, as re-
quired by Rule 28 of the Rules of 1871, in the case of &
leasehold interest.

A. Wills (Forbes with him) for the plaintiff.

Leese for the defendant.

The Courr (LusH, J., and Maxisty, J.) made the
rule absolute for a new trial; holding, as to the second

int, that, under section 23 of the Bankruptcy Act,

869, disclaimer is entirely in the discretion of the

trustee, and the leave of the Court is unnecessary.
And, on the first point, that there was not sufficient
roof of the letter containing the notice to disclaim
Eaviug been delivered to the defendant, or at his office.

Common Pleas Division.} MCALLISTER v, THE BisHOP OF
March 2. RoCHESTER AND OTHERS,

Practice—Third Parties who have appeared under
Order XVI., Rule 20— Party to the Action—Order
for Discovery of Documents by such third Parties—
Order XXXI., Rule 12.

This was an action in the nature of quare smpedst, in
which the plaintiff claimed the right to present a clerk
to a certain chapel (see the case on demurrer reported
49 Law J. Rep. O.P. 114). The defendants obtained an
order under er XVL, Rule 18, allowing them to
issue notice to the KEcclesiastical Jommissioners for
England, against whom the defendants claimed an
indemnity if the plaintiff succeeded in the action. The
Ecclesiastical Commissioners, when so served, entersd
an appearance in the action pursuant to Order XVL,
Rule 20; and a judge's order was made for the trial of
the question whether all things had beeun done by the
commissioners to enable them, as against the plaintiff, to
make a valid declaration of the right of nomination. An
order, directing them to make discovery of documents,
was afterwards made by FirLp, J., at chambers, under
Order XXXI., Rule 12; and the question now was
whether the commissioners, being thi Sgﬁa, Were
Erties to the action within the meaning of Order XXXL,

ule 12.

Smith appeared for the commissioners, against
the order of the jugge.

Couwre, for the plaintiff, in support of such order.

The Courr (LINDLEY, J., and Lopes,J.) held that
the commissioners were parties to the action, so as to
make them liable to an order for discovery under Order

XXXI., Rule 12.
Appeal dismissed.
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OOURT OF APPEAL,

Court of Appeal.
JA)IﬁI{, LJ.
BrerT, L.J.

* OorronN, L.J.

March 4.

Practice— Costs in Bankruptcy—Costs at Common Law
—Set-off.

This was an appeal from the decision of Mr. Registrar
Iazlitt, as CHIBY JUDGE, and raised the question whether
costs, which Adams had been ordered to pay in proceed-
ings between Adams and Griffin’s trustee, incurred in
the Queen’s Bench Division of the High Court, could be
set off against the costs which Griffin would have to pay

Re Apams, Eu parte GRIFFIY,

by reason of his petition in bankruptey egainst Adams |

having been dismissed, with costs,

. Sir H, Jackson and Mr. V. Williams for the appel-
ant.

My, Pollard for the respondent.

Their Lorpsa1ps held (affirming the decision of the

registrar) that as such a set-off would not huve been
VOL. XV,

allowed in the old Court of Chancery, and that as the
Court of Bankruptcy had always followed the practice
of the Court of Chancery, the set-off now claimed could
not be allowed.

Court of A I,
Lorp Cor.{mll:glea? C.J.
BrauwEeLL, L.J.
Brerr, L.J.

Nov. 16, 17, 1879,
March 10,

LEwIs v. LEoNARD & Sox.

Liquidation by Arrangement— Resolutions giving abso-
lute Porwer to grant Discharge—Acceptance by dis-
senting Creditor of Benefits under a Liquidation
Scheme— Bankruptey Act, 1889 (32 & 33 Vict. ¢, 71),
8. 28, 49, 125, subs. 7, 9,

Appeal from the judgment of GRoVE, J.,at & trial
without a jury.

Olaim by indorsee against acceptors for balance due
on two bills of exchange.

1
A
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Defence, that the defendants’ affairs were liquidated
by arrangement. That a scheme was adopted by which
one of the defendants was to pay & composition secured
by his promissory notes, payable at stated intervals, and
aleo secured by a deed executed by him and several
sureties, The discharge of the debtors was to be granted
on the certificate of the trustee. Allegations of the

rformance of these conditions, and of the receipt by
the plaintiff of promissory notes under the scheme.

Reply, that defsult bad been made in payment of
one of the promissory notes, and that the debt had con-
sequently revived.

The plaintiff had dissented from these resolutions;
but had accepted four promissory notes, three of which
had been paid, default having been made in respect of
the fourth, when the plaintiff sued on the original bills.
The debtors had received their discharge, and had been
granted their certificate.

Grove, J., gave judgment for the defendants.
The plaintiff appealed.

Mr. De Gex and Mr. Dugdale for the plaintiff.
Mr. Mellor and Mr. Graham for the defendants,

Their LorpsarPs reserved judgment, and now gave
judgment for the defendants ; and dismissed the appeal.

Cowrt of Appeal.
BraMwerr, L.J.
Bacearray, L.J.
Taoes1GER, L.J.
Feb. 22, 23,
March 11,

Partnership carried on in Name of individual Member—
Bill of Exchange— Liability of dormant Partner.

Appeal from the judgment of the Oommon Pleas
Division (reported Law J. Rep. C.P, 428).

The plaintiff sued on two bills of exchange—one dated
March 6, 1878, drawn on a man pamed Wilson, and
accepted and indorsed by W. Beatson; and the other,
dated March 13, drawn on, accepted, and indorsed by
W. Beatson.

Before January, 1878, W. Beatson carried on business
alone; on January 1, 1878, the defendant Mycock joined
him a8 a sleeping partner. The name of the firm was
W. Beatson ; neither partner was to draw, indorse, or
accept bills without the consent in writing of the other,
Beatson’s account at the plaintiffs’ bank was made the
account of the firm, and no change was made in the
form or style of the account, nor had the firm any other
account,

The bills sued on were hills accepted by Beatson, with-
out the knowledge of Mycock, in'renewal of bills ne
tiated by Beatson previous to the year 1878. The
plaintiffs did not kmow of the partnership. The pro-
ceede of the bills were paid into the account at the
plaintiffs’ bank,

The Coramon Pleas Division gave judgment in favour
of the defendant Mycock,

The plaintifis appealed.

THE YORESHIRE DBANkKING Cox-
PANY ». BEaTsON & Mrcock.

Mr. Bompas, Mr. Forbes, and Mr. T. Atkinson for the
plaintiffs.

Mr. Waddy and Mr. G. Bruce for the defendant
Mycock.

Their LorpsuTes, having reserved judgment, now dis-
missed the appeal,

Court of Appeal.
Jauzs, L.J.
Brerr, 1.J. In re WHITE. Eux parte Nasox,
Corron, L.J.
March 11.

Two Bankruptcy Petitions—Adjudication on Second
Petition without Notice to First Petitioning Creditor—
Rights of First Petitioning Creditor— Person aggrieved
— Procedure,

Appeal from order of the CHIEF JupgE directing that
all grooeedings, under the adjudication made on the
appellant's petition, should be stayed until Nicholson's
bankruptey petition had been heard and disposed of.

Nicholson's petition had been first presented, but the
debtor avoided service ; and, the same day, his solicitors,
with his connivance, presented a second petition on behalf
of Mason, a friendly creditor, on which an immediate ad-
{t;:imtion by consent was made behind Nicholsons

Nicholson appealed against the order of adjudication
as a person aggrieved thereby.

The Chief Judge held that Nicholson was a person
aggrieved by the order of adjudication; and made the
order now appealed from.

Myr. De Gex and Mr. E. C. Willis for the appellant.
Mr. Winslow and Mr. Wood for the respondent.

Their LorpsaIPs held that Nicholson was not a ¢ per-
son aggrieved ’ by the order of adjudication, as he sought
the same relief by his petition. His proper course was
to have applied to the County Court to have the carriage
of the order of adjudication which, under the circum-
stances, would have been given to bim in the same way
that the Court of Chancery, when an administration
decree has been snatched in u second action, gave, in a
proper case, the carriage of the administration to the
plaintiff in the first action. Nicholson, therefore, had
mistaken his remedy, and it was now too late to give
bim any relief, The appeal must be allowed, with costs;
but Nicholson would have the costs of his petition down
to the date of the adjudication.

Court of Appeal. Y
BraMwELL, L.J.
Bagaarray, L.J, { CRUMP v, OAVENDISH.
TrrsIGER, 1..J.
March 11.

Practice— Order XIV., Rules 1 and 3—Showing Cause
—Payment into Court of Sum tndorsed on Writ of
Summons.

Appeal from a judgment of the Exchequer Division.
The plaintiff’s writ of summons was specially indorseq
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with a claim for 397, the price of goods sold and de-
livered to the defendant.

The plaintiff took out a summons in order to obtain
final judgment under Order XIV., Rule 1, and a master
in chambers gave the defendant leave to defend. On
appeal to FIELD, J., in chambers, the defendant offered
to pa{‘tho sum claimed into Court, but the judge gave
the plaintiff leave to sign final judgment umless the de-
fendant paid the debt and costs within a week.

On 3] to the Exchequer Division from the order
of Field J., the Court (Kelly, C.B., and Lopes, J.) were
divided, and the order of Field, J., therefore stood.

Ona fed, it was contended for the defendant that under
Order}? V., Rule 3, an offer to pay the amount of theclaim
indorsed on the plaintiff’s writ is a successful showing
cause against the plaintifi’s application for leave to sign
final j:ﬁ:l:::nt; and that, when the defendant takes that
course, the Court, or a judge, have no power to allow
final judgment to be signed.

Mr. Reginald Brown appeated for the defendant ; and
My, Poulter for the plaintiff.

Their LorpsHaIps affirmed the order of Field, J., and
dismissed the a ; being of opinion thaet on the true
construction of Rules 1 and 3 of Order XIV., the Court,
or & judge, had a discretion to refuse permission to de-
fend the action, notwithstanding that the defendant has
tiif:lre% to bring the amount claimed into Court under

e (]

Court of Appeal.

Brauwerr, L.J.

Baeearzay, L.J. } SOUTHWELL AND ANOTHER v. SCOTTER.

THESIGER, L.J. .
March 11,

A?‘!nme’;tf of future Rent—Surrender .Rc;';t L;au after

otice of Assignment— Effect of, on Right of Assignee

to sue for Rent aming%fterémender—-)’ud{cature
Act, 1873, s. 25, subs. 6.

Appeal from the judgment of STEPHEN, J., after a trial
without a jury.
Claim for two quarters’ rent.

The plaintiffs were the owners of the lease of a house,
of which they sublet part to the defendant. After the
creation of this tenancy, the plaintiffs assigned their in-
terest in the house to a person named Burrows ; but, at the
same time, they with Burrows that the defendant
should pay rent to them, and that Burrows should give
them every facility for recovering the rent, by lending
his name, 1f it should be necessary, to bring an action,
Notice of this agreement was given to the defendant.

It was afterwards between Burrows and the
defendant that the defendant should surrender her lease ;
and she ceased to be tenant of the premises,

The plaintiffs sued for rent which became due after
this surrender.

Stephen, J., beld that there had been an absolute
assignment of the future rent; and gave judgment for
the plaintiffs.

The defendant appealed.

My, Bompas and Mr, French for the defendant,

Mr. A. Wills and M. Wilberforcs for the plaintifis

Their Lorpsmips allowed the appeal; holding that,
although there had been an absolute assignment of rent
by Burrows to the plaintiffs, yet that it was only an
assignment of such rent as should become due, and that
no rent had become due since the surrender by the

defendant of her lease.

Court of Appeal.
Braxwerr, L.J.
Baeaarray, L.J.  PARATRE v, LoIBL.
THEes16BE, L.J.
March 11, i
Practice— Payment snto Cousrt:
XXX., Rule 1,

This was an appeal from a judgment of the Common
Pleas Division.

The action was to recover 1,191L, for work done by
the plaintiff as an architect employed by the defendant.
1n the statement of claim the plaiatiff claimed for work
done at three different times, and in respect of three
different matters. The defendant paid 2217 into Court;
and, in his statement of defence, pleaded the payment
into Court, without specifying in respect of whet items
of the plaintiff’s claim the payment was made. The
Common Pleas Division (Lorp Corkripvae, C.J., and
LINDLEY, J.) refused to order the defendant to amend
his statement of defence by specifying in respect of what
items the money was paid into Oourt.

The plaintiff appealed.
My. Anderson for the plaintiff,
My, A, Cook for the defendant.,

Their Lorpsa1rs affirmed the decision of the Common
Pleaa Division; and held that a defendant was not bound,
under Order XXX., Rule 1, to state in his defence in
respect of what itéms of the plaintiff’s claim he had paid
money-into Court, : :

ate Clasms—Order

Coust of Appeal.
JaMes, lfJ .
Brerr, L.J.

Corrox, L.J.
March 12,

Will— Subsequent Settlement ing general Power
Appoiniment—The Tills dot, 1850, s, 34, 27, s

Appeal from the decision of MarINs, V.C., holding
that a will executed in the year 1860 did not operate as
an execution of & general power of appointment reeerved
to the testator in a separation deed executed by him in
the year 1861.

My, J. Pearson and Mr. Cozens-Hardy for the appel-
lants, the trustees of the will,

Mr, Simmons, for a party interested, sapported the
appeal.

My, C. H. Turner, for the principal respondent, relied
on Re Ruding's Trusts, L. R, 14 Eq 286, "

Boyes v. Qoox.



OTB8
36 oL 16) THE LAW JOURNAL. March 30,1680,
— ———2

Mr. Hallstt and Mr. Marcy for other parties, Court of Appeal,

Their Lorsmtrs held (dissenting from Re Ruding's | BRAMWELL, L.J. | THE PHARMAOEUTICAL SoCIRTY OF
Trusts) that the will operated as & good execution of Bacearray,L.J.| Ggrear Brrraix ». THE LoNpoN
the power; and discharged the order of the Oourt| THESIGER, L.J. [ AnD ProvINciAL SurpLy Asso-
below. I;\d?h}ff’l?)& cIATION (LIMITED).

Court of 4 .
Jaues, L.J.
Beerr, L.J.

Oorrow, L.J.
March 12, 18.

Seashore— Removal of Shingle— Prerogative of the Crown
~— Imjunction. .

TaE ATTORNEY-GENERAL v. TOMLINE.

Appeal from the decision of Fry, J. (reported 48 Law
J. Rep. Ohanc. 593), granting an injunction to restrain
the defendant, the lord of the manor, from removing
shingle from the natural barrier of shingle
from the sea a piece of land, the property of the relator,
on the ground that the Orown has a prerogative and
duty to defend the realm against inundations of the sea.

M. Cookson and Myr. Hadley for the appellant.

The Attorney-General, the Solicitor-General, and Mr.
Rigby for the reapondent.

Their LorpsH1ps affirmed the decision of Fry, J.

Court of Appeal.
Buij;t.{,?LJ.
Baeearray, LJ.
THesIGER, [..J.
March 13.

Bl &k—4§damt‘ sworn before Solicitor to Parties
v of to Bill of Sale— Whether valid,

This was an interq:ader issue directed to try the right
to certain goods as between an execution creditor and
the grantee of & bill of sale from the debtor.

At the trial of the issue bK Lord Coreriper, (.J.,
without a jury, it was proved that the affidavit verifying
the date, execution, &c., of the bill of sale was sworn b
a partner in the firm of solicitors who were acting bo
for the grantor and grantee of the bill of sale, and also
that it was sworn before the other partner in the firm.
Lord Coleridge, C.J., held that the bill of sale was
bad, and gave judgment for the execution creditor
against the claimant under it.

Mr. J. C. Lawrance and Mr. A. Morley appeared for
the claimant. .

Mr. Cave, Mr. Dugdale, and My, Cooper Willis for
the execution creditor.

Their LorpsHirs held that the affidavit could be
properly sworn by and before members of the firm of
solicitors who acted for the pirties to the bill of sale;
and allowed the appeal.

Ooox v. Mawrer. (VERNON
OLATMANT.)

Erobacting ’

Pharmacy Act, 1868 (31 & 32 Vict. c. 121)—Sale
Poisons by s Person—Company with Druo'gr

y ungualified

Department—Application of Statute to Corporations.

Appeal from the judgment of the Queens Bench
Division (reported 48 Law J. Rep. Q.B. 387).

The Pharmareutical Society sued the defendant asso~
ciation for penalties under sections 1 and 156 of 31 & 32
Vict. ¢. 121, and the Queen's Bench Division gave judg-
ment for the plaintiffs.

The defendants appealed.

My, A. Wills and Mr. Finlay for the appellants.

The Attorney-General and My, Lumley Smith for the
defendanta.

Their Lokpsarrs, having reserved judgment, delivered
judgment, on Murch 18, in favour of the appeliants,
olding that the Act did not apply to corporations.

HIGH COURT OF JUSTIOE.

Chancery Division.
Jesser, M.R.
March 12.

Practice— Arbitration—Submission to be made a Rule of
Divisionnl Court—Rule of Queen’s Bench Division—
Motion in Chancery Division to set aside Award.

}In re LoMAX'S ARBITRATION.

A motion was made to set aside an award in this Divi-
sion, where the submission had been made & rule of the
Queen's Bench Division pursuant to a provision in the
agreement that the submission might be made a rule of
any Divisional Court of the High Court of Justice.

A preliminary objection was taken to the motion that
it ought to have been made to the Queen’s Bench Divi-
sion.

My, Farwell, for the motion, submitted that, under
the 3 & 4 Wm. IIL c. 15, the ies could make the
submission a rule of any Court of Record ; that the High
Court of Justice was at present the only Court of Record
covered by the words; that the submission was really
made a rule of the High Oourt; and, therefore, that the
motion could properly be made in any Division of the
High Court.

Myr. F. C. J. Millar, for the respondent, was not
called upon.

JEesser, M.R., was of opinion that, though the agree-
ment would have been ml:)re properly worsed if it had
provided that the submission might be made a rule of
the High Oourt of Justice, still that the objection to the
motion was a good one ; and that the parties, under the
Judicature Act, could make the submission a rule of
any Division they thought fit. As the submission bad
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been made a rule of the Queen's Bench Division, he
considered the application to set aside the award ought
also to have been made in that Division; and he there-
fore refused the motion.

Diwvision.

MaLins, V.0, } In re ALLex. HincEs v. ALLEN.
March 13. .

Settlement on Marriage—Contract by Letter— Will—
Revocation of condstional Contract,

In April, 1850, Thompson became engaged to ma
one M. A. Allen, when her father informed him that he
had already made his will, and settled his property upon
his three daughters equally ; and also told him that he
would allow his daughter 200!, a year during his life.
On June 6, 1850, Allen wrote to Thompson as follows:
¢ The settlement you propdse, I should consider satisfac-
tory. When I made my will, a few years ago, I then
divided my property equally between my children,
settling the same upon the daughters. These measures
(although it may apgear remature to enter upon them
now) are subjects which I consider of great importance,
and ought to be thoroughly unders in the first in-
stance by all parties.’

The marriage took place in July, 1851. Allen never
allowed his daughter the 200/. a year, nor did Thomp-
son ever settle anythm%' us;): his wif:a; and she died 1n
1858, leaving three children. Allen died in 1875,
having, by his will, dgrivon the whole of his property to
his wife for life, and after her death to his dsng{ter,
Elizabeth Hincks, absolutely.

The widow died in 1879 ; whereupon this action was
commenced for the administration of Allen's estate, and
this summons was upon a claim by Thompson to be en-
titled to' one-third of the estate. Thompson, by his
affidavit, admitted that ‘ the settlement you propose,’
mentioned in Allen's letter, referred to a settlement of
200/, a year which he had agreed to make upon his in-
tended wife.

mi}lr. Higgins and Mr. T. C. Wright in support of the
claim.

My, Glasse and Mr, Cozens Hardy for the residuary
legatee under the will.

Mavrixns, V.0., decided that even if the letter were a
contract on the part of Allen not to alter his will, still
it was conditional on Thompson’s making a settlement on
bis wife; and, that condition not having been performed,
the other part of the contract was not binding, and the
claim, therefore, failed ; but he allowed the costs of both
parties out of the estate.

Division.) In re THR METROPOLITAN STREET
Bacox, V.C. IuPROVEMENT Acr, 1877. Exr
March 13. parte B. T. ORAMBERLAIN.

Lands Clausss Act, 1845, ss. 76, 79— Owner— Person sn
Possession— Adverse Possession— Disability— Real Pro-
perty Limitation Act, 1874, ss. 3, b.

Petition.
Some messuages in Bermondsey, of which B. T.

Chamberlain was the ostensible owner, were taken b
the Metropolitan Board of Works in February, 1878,
under their powers by virtue of the above-mentioned
Act.

Upon examining the title, it appeared that the persons
fromp:vhom Ohamberlain had pul:chued in 1875,Pi:1 fact
held the property not as owners in fee, but for a term of
192 years, expiring on March 25, 1854. The board
required proof that the person entitled to the reversion
waa under no disability ; Chamberlain insisted that he
was not liable to adduce any such proof, and, in conge-

uence, the board paid the agreed purchase money into

ourt. Chamberlain now presented & petition that tha

TTY | money might be paid out to him as the person in posses-

sion as owner under section 79 of the Lands Clauses

Act.
Mr. Hemming and Mr. Renshaw for the petitioner.

Myr. F. Pownall, for the board, contended that the
petitioner was not entitled to the money, as, if the rever-
sioner were uander disability, the petitioner would not
obtain a title by adverse possession till 1884; and his
own title showed that he was not the owner, which
brought him within the words of section 79, ¢ until the
contrary be shown to the satisfaction of the Court.’
The Koint was decided in Douglas v. The London and
North- Western Raslway Company, 3 K. &J. 173.

Bacon, V.0.: Section 79 makes the petitioner the
‘owner, unless the contrary be shown. Who shows
the contrary? No claim has been made by any one to
the property. I do not consider Douglas v. The London
and North- Western Railway Company has any bearing
upon the present case.

Order as prayed ; costs according to the Act.

Chancery Iivision.
Bacow, V.C.
March 16.

Evidence— Reputation—Declaration by deceased Members
of Family—* Post Litem motam '— Evidence inadmissible.

This was a suit instituted by the plaintiff’s predecessor
in title, in 1869, seeking to share in the mal estate
of William Jennings, who died intestate in 1798. The
plaintiff claimed through a deceased uncle, who was
alleged to have been a8 cousin of the intestate; and in
proof of his pedigree tendered in evidence parol declar-
ations made to him by his deceased uncle, in the year
1830 and afterwards. The present suit was not insti-
tuted till 1859 ; but'the witness admitted that, at the
time the declarations were made, he ¢ knew there was a
question about the Jennings property.’

Sir H. Jackson and Mr. Russell, for the defendants,
objected that this evidence was inadmissible ; as, having
been made post litem motam, or after the controversy,
the subject of the present suit had arisen.

Mr. Hemming and Mr., Turner for other defendants
in the same interest,

Mr. Fischer and Mr. Horsbrugh, for the plaintiff, con-
tended that, inasmuch as the suit was not 1nstituted till
1859, the declarations in this case were not within the
exception of declarations made post litem motam, and
were therefore admissible,

}Mn'rm v. HowARD.
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Bacor, V.0, held that the evidence was inadmissible,
since the declaretions were made when there was a
question as to the distribution of the intestate’s estate,
which was the subject in controversy in this suit.

The plaintiff's counsel thereupon withdrew their case ;
and ju&ment was given for the defendants, with costs.

Chancery Division.
HarLt, V.C.
March 3.

Deed—-Construction— Forfeiture—Shifting Clause,

This was a special case to determine whether or not
a certain shifting clause or proviso for cesser had taken
effect. By an indenture of settlement of 1804 it was
provided that if any of certain specified persons should
under the will of the fourth Earl of Dysart, ¢ or other-
wise,’ become entitled to two particular third parts of
and in certain ¢ manors and other hereditaments in the
counties of Surrey and Suffolk, or either of the said two-
third ‘parts or shares, or of or to any part or share of the
said manors and other hereditaments,” the person so
becoming entitled should convey and assure the same to
the uses of the deed, or,in default, should forfeit all
interest under the deed. One of the specified persons
became entitled as purchaser for value to a third part of
the Surrey estates only, but neglected to convey the
same to the unses of the deed.

M. and Mr. Yate Lee for the parties entitled
in case the forfeiture had not taken place.

My. Cookson and My, Shebbears, Mr. Ince and Mr.
Strickland, and My, Waller and Mr., Rawlinson, for the
parties in the opposite interest.

Harz, V.0, held that the forfeiture had not taken
place, inasmuch as the specified person had become
entitled to a share of the Surrey estates only, and not of
the Surrey and Suffolk estates, His lordship also ex-
pressed a doubt whether in a clause such as the present
the words ‘or otherwise’ would be wide enough to
o:ltand to & person becoming entitled as a purchaser for
value,

}Mmtrm v, TOLLEMACHE.

Chancery Division.
Hawr, V.G,
March 5.

Presumption of Death—Seven Years' Absence—
Onus Probandi.

Under a settloment, dated in 1866, a trust was de-
clared of a sum of 450l, in favour of H. Corbishley.
In the year 1861 (five years previous to the date of the
settlement), H, Oorbishley disappeared, and had not
since been heard of. The representatives of the settlor
claimed to be entitled to this sum under a resulting
trust, on the ground that the onus of proving that Cor-
bishley survived the date of the settlement lay upon
those who claimed on his behalf; and that this onus
had not been discharged by them.

My. Greenwood, for the petitioner, referred to In re
Lewed's Mui‘«io Law J. Rep. Ohanc. 602, as showing
that the onus lay on those who alleged that the person

}In re CorBISHLEY'S TRUsTS,

sneaumed to be dead survived any particular period
uring the seven years of his disappearance.

My, Bramwell Davis and Mr. Tweedie, for the trustees
of the settlement and the representatives of Corbishley,
were not called on.

Hary, V.0, said that the case cited was that of a will
where the trust was in favour of a legatee who might or
might not die before the testator, eglnere the trust was
in a settlement in favour of a person named ; and was,
therefore, an existing trust in favour of & presumably
existing person, until displaced by evidence to the con-
trary. The onus, therefore, lay on the petitioners; and
the fund must be paid to Corbishley’s representatives.

Chancery Division.
Fry, J.
Feb. 26, 27.
March 3, 4,

Nuisance— Highway—Injunction—Damages.

The plaintiff was a tailor and dealer in china and
curiosities. His shop had a small window in Fetter Lane,
with a larger front and entrance in a narrow passage
leading eastward from Fetter Lane. The defendant,
under & contract, rebuilt the hall and ises of the
Scottish Corporation, The ground on which the build-
ings were erected was not directly accessible tocarts. It
could be approached by three p ne that adjoin-
ing the plaintifi’s house, which was the shortest, and, for
otﬁer reasons, most convenient for the defendant to use
in removing the old materials and bringing in the new
material necessary for his building operations. The
plaintiff alleged that the work had been carried on in an
unreasonable manner, and created & nuisance, by which
loss of trade had been occasioned to him. He claimed an
injunction and damages, Before the action wastried, the
acts complained of had ceased.

My, North and My, Seward Brice for the plaintiff,

Mpr. Cookson and Mr. Northmore Lawrence for the
defendant,

Fry, J., held (1) that the defendant did the work in
an unreasonable manner in mnot carrying a larger

rtion of the materialpsbi{ the longer aad in

}anz v. HoBsox,

oing the work principally at the busy period of the
day ; (22 that there was & good cause of action in re-
spect of a private nuisance, inasmuch as the access to
the plaintiff's shop was interfered with; (8) also
in respect of a public nuisance, because the nuisance
cal a special injury to the plaintiff; and (4) that
damages in lieu of or in addition to an injunction can be
given in respect of matters which occur after the issme
of the writ.

—————

Common Pleas Division,
March 4. ’

Banb'zgvtey—Evecution—Bmal:ruptcy Act, 1869 (32 &
383 Vict. ¢. 71), 8. 95— Notice of Act of Bankruptey.
Special case, raising the question whether notice to an

execution creditor, before sale, that a petition in bank-
ruptcy had been presented in the &uty Court at

}LUCAS v, DICKER.
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Windsor, against the execution debtor, was a sufficient
notice of an act of bankruptcy to deprive the execution
creditor of the protection given by section 95 of the
Bankruptey Act, 1869 (32 & 33 Vict. c. 71).

Graham for the plaintiff, the trustee in bankruptey of
the execution debtor.

Pitt Lewrs for the defendant, the execution creditor.

The Covurt (LINDLEY, J. and Lopes, J.) held thatthe
notice was sufficient, for it necessarily involved that an
act of bankruptey had been committed.

Judgment for the plaintg'f.

MEerROPOLITAN INNER CIRCLE
Rarnway CompaNy ». METRO-
POLITAN Rarnway CoMpANY
AND METROPOLITAN DisTRICT
Rarnway CoMPANY.

Practice—Notice of Trial—Entry for Trial—Close o
Pleadings. 4

arch 15.

Action for 50,000/, on an award.

In January, 1879, the debtor, a nursery gardener, was
indebted to his brother in 200l ; and, by a bill of sale
dated January 17, 1879, in consideration of the 200
then due, and ¢ in consideration of the sum of 50/ now
advanced,’ the debtor assigned to his brother his stock-
in-trade and other effects. The bill of sale was properly
attested and explained ; but it appeared that of the 50I.
expressed to be then advanced, the sum of 6. had been
advanced at the request of the debtor the previous day,
80 that on execution of the deed only 45/ was actual{y
Bnid over. The debtor became bankrupt ; and the County

ourt judge declared that the trustee was entitled to the
property comdprised in the bill of sale, on the grounds
(1) that, under the circumstances of the case, it was
void as an act of bmka)tcy; and (2) that it was void
as against the trustee under the Bills of Sale Act, 1878,
8. 8, since the consideration had not been truly set forth,

The bill of sale holder appealed.
Mr. Winslow and Mr. Nathan for the appellant.
Mr. De Gex and Mr. Hugo Young for the trustee.

The CrrEF JUDGE held (1) that the bill of sale was
not void as an act of bankruptey; and (2) that the con-
sideration’ was truly set forth, since the present advance
was in fact 50/, though 5! of it was paid on the pre-
vious day ; and discharged the order of the County Court

The defendants pleaded a defence and counter-claim. | judge, with costa,

The plaintiffs rephed, and with their reply gave notice
of trial. The pleadings were not closed then, and were
not closed at the time of this application. A summons
to set aside the mnotice of trial, and to strike out the
cause from the list for London, was dismissed by a
master, and by PoLrrock, B.

Grakam, for the defendant, moved by way of appel.

A. L. Smith, for the plaintiff, argued that the notice
of trial was regular under Urder XXXVI., Rule 4,
which provides that ‘the plaintiff may with his reply,
or at any time after the close of the pleadings, give
notice of trial;’ and that the entry for trial might be
made immediately, without reference to the state of the
pleadings.

KeLry, C.B,, was of opinion that the notice of trial
was good under Order XXXVI., Rule 4, but that the
entry for trial before the pleadings were complete was
irregular,

SteEPHEN, J., was of opinion that the motice of trial
was irregular ‘under Order XXX VI, Rule 4, which
mennt that plsintiff might give notice of trial with his
reply, only if the reply was the close of the pleadings,

Cause struck out of the list.

OOURT OF BANKRUPICY,

Bankruptcy.
Bacow, C.J. t Re Suat, E=r parts A. SMITH,
Feb. 25.
Bill of Sale—Consideration—DBills of Sale Act, 1878
(41 & 42 Vict, c. 81),s. 8.

This was an appeal from the Warwickshire County
Court,

Bankruptey. }In re Fox, WALKER, & Co. Er parte

Bﬁit;chi‘(i: . TURQUAND.

Proof — Liabtlity provable — Discounter — General
Guarantee— Indorser— Bankruptcy Act, 1869, s. 3],

Appeal from the County Court at Bristol.

In January, 1875, Fox, Walker, & Oo., engineers at
Bristol, accepted bills to the amount of 22,601/, 8s. 4d.,
drawn by Fothergill & Ilankey, ironmasters in South
Wales. The bills were all: due in July, 1875. The
drawers indorsed the bills generally, and discounted
them with Sanderson & Co., bill brokers in London,
who, while the bills were still current, rediscounted
them with the London and Westminster Bank. Saoder-
son & Co. did not indorse the bills; but it appeared that,
in April, 1871, they had entered into a general arrange-
ment with the bank, whose customers they were, to
guarantee the payment of all bills which the bank should
discount for them. Fothergill & Hankey went into
liquidation in May, 1875, and Sanderson & Co. imme-
diately afterwards. Fox, Walker, & Co. did not pay
the bills at maturity; and the bank claimed against
Sanderson & Co.’s estate for the whole amount, and re-
ceived 3,675l. 17s. 2d., being a dividend of 3s.7d. in the
pound.

The trustee of Sanderson & Co.'s estate now claimed
to prove in the liquidation of Fox, Walker, & Oo., for
4,091/, 2s, 3d., being the above sum of 3,675, 17s, 2d,
and 5161, 5s. 1d. interest.

On March 3, 1876, the bank made an arrangement
with Fox, Walker, & Co. to accept certain modwal
payments in discharge of their liability to the :

The trustee of Fox, Walker, & Cq.’s estate refused to
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admit Sanderson & Co.’s proof; and the County Court
judge confirmed his refusal.

From that decision Sanderson & Co.’s trustee now

appealed. 2
Mr. Winslow and Mr. Linklater for the appellant.

Myr. Bompas and Mr. Romer for the respondent.

The Cmier Jupck: In my opinion, this is a liability
rovable within section 81. The guarantee given b
nderson & Co. to the bank rendered them liable on
the bills. There will be no double proof. The proof
must be admitted.
Appeal allowed, with costs.

Bankruptcy,
Baoor, C.g.
March 15.

* Bankruptcy— Practice—Tims for appealing— Twenty-
ons Days from date of Order—Order pronounced—
Order settled — Bankruptcy Rules, 1870, Rule 143—
Ezx parte Cochrane, 68 Law J. Rep. Bankr. 381, L.
R. 9 Chane. Div. 808, distinguished.

Appeal from the Oounty Court at Dewsbury. The
order appealed from was pronounced on December 18,
1879, and settled by the Court on February 12, 1880.
Notice of appeal was given on February 26, 1880.

}Re Broox. [Eux parte NETTLETON.

The form of the order, so far as rezards the dato
was:i—

¢ Before the Court.
¢ Thursday the 18th day of December, 1879,

¢ The above-mentioned motion, coming on for hearing
this day . . . . It is ordered that the said motion be
dismissed . . .,

¢ Settled
¢ By the Court, this 12th day of February, 1880

Myr. Winslow and Mr. Tindal Atkinson, for the re-
spondent, objected that the apperl was out of time,
relying especially upon the Chief Judge's most recent
geoision in Ez parte Whitten, re Greaves, 42 L. T. (x.8.)

3.

Mr. T. E. West, for the appellant, relied upon Er
parte Cochrane (ubi supra), as showing that the time for
aﬁpealing to the Chief Judge runs from the date when
the :1;01- is settled, not from the date when it is pro-
nounced.

The CHrer Jupe: There may be orders such as that
af)pealed from in Ex parte Cochrane, in which it does not
clearly appear at what date the order is pronounced ; but
there is no doubt here, for that date is given on the face
of the order. That being so, the rule of this Court is
clear, that the time for appealing runs from the date
when the order was pronounced.

Appeal dismissed, with costs.
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COURT OF APPEAL. yMrrtor v. Dexmav . . . . . . . 42
) i PoweLr axn Axoraee ¢. Farr . . . . o 42
Bancock AND Orugrs v. Lawsox axp Otnres . 43 ' i xneibor WeLLs Locar Boarp . Akmorn . . 41
Burxs v. NoweLr v 2 Wiisos, Re. Ex parte NichorsoN . ., . . 43
Davins v. GOODMAN AND ANOTHER . . . . 43 ’ YEwrNs . NOAKES 42
Fourxss v. MaraoroLitaN Districr Ramwar Cox- | ot e
PANY . . . . . . . . . 41
HAWKSLBY v. BRADSHAW AND ANOTRER . .+ . 44 HIGH COURT OF JUSTICE.
Loweey v, Barxer axp OTners . . .« . 43 TForstEr v. MaNcursTER AND Miirorp RaiLway
M:StrerrENs & Co. v, CArNRaig . . . . « 44 CowxpaxY. Er parte Pran (Chane.). . . . 4
OOURT OF APPEAL, , Court of Apieal.
4 BraMweELL, L.J.
Court of Appeal. * Qorrox, L.J. | Tuxprmee Werrs Locar. Boarp
Brauwers, L.J. | Taesterr, L.J. . AKROYD.
Bagearray, LJ, | Fourkes ». TR METROPOLITAN  [yoe 90, 1879,
Tm:mn, LJ. District RATLWAY CoMPANY. March 13
Feh. 26, 27. ' , ;
. 20,27 Public Health Act, 1875, ss, 150,180, 257— Award—

Liability of Otwner of Land not a Party to the
Negligence—Tiicket issued by ome Company—Passenger .  Arbitration.
carried in Train of Another— Liability for Injuries. Appeal from the Exchequer Division.

Appeal from a judgment of the Common Pleas Di-' The Public Health Act, 1875, empowers an urban
vision, discharging a rule for a new trial, reported 48 ' authority to repair highways, and to apportion the ex-
Law j Rep. C.P. 655. ’ , pense af;o:ilgst the owper; of lnsd abuttlx)l_:g on thg hig{;

The question was whether the defendants were| %) the amount is disputed, an arbitration is to
liable for injuries received under the following circum-i::gi’ezn& ttlll:) :e‘;:r:}:: to be final and binding on all
stancea:— . The defendant was a frontager, and was called on to
The plaintiff took a return ticket of the London and ’ Kay a sum for expenses incurred under the Public Health
South-Western Railway Oompany, to a station on the | Agt He did not dispute the amount, but other frontagers
line of the defendants, whose railway joine the South-'gig, Apn arbitration was therefore held, to which the
Western line. He went by a train of the defendants’, | defondant was no party, and at which he was not repre-
who have running powers over the South-Western line. gented, The arbitrator awarded a larger sum than that
He was injured at a station of the South-Western Com- | which the defendant had been originally called on to
pany, owing to the platform being unsuited to the, ;4
carriages of the defendants, e County Court judge held that the defendant was

The verdict passed for the plaintiff. ' The defendants ! liable for the larger sum.
obtained a rule for a new trial, which was afterwards, The Exchequer Division, being equally divided, the

discharged. judgment was affirmed.
The defendants appealed. The defendant aipealed.
- The Solicitor-General for the appellants. My. Cave (with him Mr. ITannen) for the defendant.

. . Mr. Webst ith him M. E. Pollock) for th
Myr. A, L. Smith for the plaintiff, plain,tiﬂ‘s. ebster (wi My ollock) for the

. March 9.—Their Lornsares, having reserved their, March 13.—Their Lorpsmirs, having taken time to
judgment, now dismissed the appeal. l consider, now gave judgment in favour of the defendant.
VOL. XV, ’ x
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Court of A l.
Bran \';'I-:I.Lm .
Baeearray, L.J.
TnEesicer, L.J.
March 6, 16.

Inhabited House Duly— Warehouse sn Charge of Care-
takler—l'lvemption from Ilouse Duty—32 & 33 Vict.
e. 14,8 11,

Appeal from a judgment of the Exchequer Division
(KrLry, C.B., and PoLrock, B.) on a case stated, under
37 & 38 Vict. ¢. 16, ss. 9 and 10, by the Commissioners
of Income Thax.

The question for the opinion of the Court, raised by
the case, was, whether a certain warehouse belonging
flo the respondent was exempt from inhabited house

uty.

The case found that part of the warehouse was occu-
pied by a clerk of the respondent, who lived there, for
the ?urpose of protecting the premises, with his wife
and family and his servant. Section 11 of the 32 & 33
Vict. c. 14 provides that any tenement, or part of a
tenement, occupied as o warehouse only, shall be exempt
from iohabited house duties, ‘although a servant or
other person may dwell in such tenement, or part of a
tenement,.for the protection thereof.

The Exchequer Division gave judgment for the re-
spondent.

On appeal--

Jllr]."m acIntyre and Mr. Graham appeared for the
8| t.

d he Solicitor-General appeared for the respondent.
- Cur. adv. vult,

March 16.—Their LorpsH1Ps reversed the judgment of
the Exchea:xer Division ; being of opinion that the occu-
pation of the premises was not that of a ¢servant or
other person,” dwelling there for the protection of the
building, within section 11 of 32 & 33 Vict. c. 14,

YEWENs (ArPELLANT) v. NoAKES
(ResPoNDEST).

Court of Appeal.
BraMwELL, L.J.

Baaearray, L.J.
THEsIGER, L.J.

March 8,9, 16.

Kidnapping Act, 1872 (35 & 36 Fict. c. 19), 8. 3, 9—
Setzure of Vessel—Justification,
Appea

1 from the Queen's Bench Division,

This action was brought to recover damages for the
seizure by the defendant, a lieutenant in the navy, of
the defendant’s briz Aurora, which was engaged in the
South Sea trade. The Aurora started from Australia, in
1871, for a trading voyage in the South Pacific. While
she was absent on this voyage, the Kidnapping Act, 1872
(35 & 36 Viet. c. 10), came into operation. By section 3
of that Act, it is made unlawful for any British vessel to
carry native labourers of the islandsin the Pacific, not
being part of the crew, unless the master of the vessel
has given a bond and obtained a license. By section 9
it is an offence to ship, embark, receive, detain, or confine
on any vessel any native of these islands
without his consent. Section 16 empowers officers in
the navy to seize vessels suspected, upon reason-
able grounds, of an offence against section 9,
and section 6 applies the provisions as to seizure of

r Brrys v. NowELL.

British vessels found carrying native labourers without
a license. In August, 1873, the defendant, who was in
command of H.M.S. Sandfly, found the Aurora near
Simbo in the Solomon Islands with some natives on
board, and seized her. The natives were employed
partly in working the vessel, and y in diving and
fishing and trading on shore. At the trial Lord CoLe-
RIDGE, O.J., asked the jury whether at the time of seizure
or detention the defendant had reasonable cause for
thinking that the Aurora was employed in breaking the
Act of Parliament. The jury found in the affirmative.
Judgment was given for the defendant, and a rule for a
new trial was discharged by Cocksurx, O.J., and Lusn,
J. The plaintiff appealed.

My, A. Wills and Mr. Edwyn Jones for the plaintiff.

Mr. A. Staveley Hill and Mr. Bosanquet for the
defendant.

Their LorpsHIrs held that the defendant was protected,
on the ground that he honestly believed that the captain
of the Aurora was committing an offence against the Act
of Parliament. They further said that the cugl'ing of
the natives, which began before the passing of the Ac:,
was not within section 3, and that no offence had been

committed under section 9.
Judgment affirmed.

Court of Appeal.

Brauwzrr, L.J.

Baeaarray, L.J. }POWELL AND ANOTHER v. FALL.
THESIGER, L.J.
March, 17,18.

The Locomotives Acts, 1861 and 1865 — Nuisance— Loco-
motives used on Roads — Injuries by— Liability of
Ouwner of Locomotive.

Appeal from a judgment of MELLoR, J.

The action was to recover d for injury to the
plaintiff’s stack of hay, caused by sparks flying from &
traction engine of the defendant’s, which was being
driven along & highway near the stack.

Mellor, J., tried the case, without a fjury, at Devizes.
There was no negligence on the part of the defendant’s
servants, and the engine was constructed according to
the requirements of the Locomotives Acts, 1861 and 1885.
Mellor, J., gave judgment for the plaintiffs.

Mr. Cave and Mr. Kinglake for the defendant.

Mr. A. Charles and Mr, Bullen for the plaintiffs.

Their Lorperips affirmed the judgment of Mellor, J. ;
holding that the Locomotives Acts did not relieve the
defendant of his common law liability for injuries to
others caused by his using the engine on the highway.

Cowrt of Appeal.

%:3:3’;:‘;’ LfI MeLLoR (A&’;I;L%:g')rv. Dexmax
THEsIGER, L.J, ( 0 )
March 18,

wrisdiction— Criminal Causeor Matier — Offence
against Bye-law made under the Elementary Educa-
tion Act, 1870—Judicature Act, 1878, 3. 74,

This was an ap from a judgment of the Queen’s
Bench Division, for the respondent, upon a case stated
by justices.
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The appellant, Mellor, who was the School Board| Court of Appeal.
officer for the borough of Oldham, laid an information | Bramwerr, L.J. BaBCocK AND OTHRES v LAWSoN
against the respondent for mot sending his child to| BaceaLrray, L.J. AxD OTHER o B
school in accordance with the provisions of a bye-law | THEsIGER, L.J. 3 3
made by the School under section 74 of the March 19,

Elemen Education Act, 1870. The bye-law pro-
vided that a fine of 5s. (nade enforceable under Jervis's
ﬁct b}a e:ction 92 of tlhe EdnutiondAgtidm?O) ‘hlguhli

nts neglecting to send children to school.
'l‘hg.l case {m rluaﬁ thonsquestion whether or not the
respondent was bound to send the child, who was at-
tending an efficient elementary school under the Factory
Acts, to the Board school under the bye-law.

On appeal from the judgment of the Queen’s Bench
Division, an objection was taken, for the respondent, to
the jurisdiction of the Court of Appeal, on the ground
that this was a ¢criminal cause or matter’ within sec-
tion 47 of the Judicature Act, 1873, and no appeal
would lie from the judgment of the Queen’s Bench
Division, except for error of law apparent on the record.

Mr. A. L. Smith and Mr. Dicey appeared for the
appellant.

Myr. Aspland for the respondent.

Their LorpsHrrs allowed the objection; holding that
the judgment of the Queen's Bench Division was in a
¢ criminal cause or matter ;’ and, therefore, that no appeal
could be brought from it.

Court o 8
J. AAA{{;@I
Brerr, L.J.

Corrox, L.J.
March 18.

Liquidation— Creditor’s Application to examine privately
the Debtor—The Bankruptcy Act, 1869, s, 96,

This was an a from Mr. Registrar Pepys, acting
as CHIEF ngpre:fluaing an application bym appel-
lants, creditors of the debtor, for leave to examine
privately the debtor and certain other creditors, rela-
tives of the debtor. The applicants deposed that they
had grave suspicions as to the validity of & bill of sale
executed by the debtor within twelve months of his
liquidation, and desired to investigate the trade deali
and transactions between the debtor and the bill of aale
holder and his relatives ; they offered to put all deposi-
tions on the file, for the use of the trustee in the liquid-
ation, and to pay all the costs of the examinations,

The trustee opposed the application on the ground
that he had investigated the debtor's aflairs, and was
" satisfied that the debtor had truly disclosed the whole
of his estate.
l".Illr. Creed (Mr. Robinson with him) for the appel-
nts. .
Mr. Winslow and Mr. H. Reed for the trustee.

Their Lorpsuips held that a creditor was not en-
titled, ex debito justitie, to such an examination. It
was & matter within the discretion of the Court; and the
Court must be satisfied of the reasonableness of the
application, and that & prima facie case for investigation
is made out. In the present case the applicants failed
to make out & prima facie case. The appeal must be
dismissed, with costs,

Re WiLisoN. Er parte NICHOLSON.

Conversion— Pledye— Special Property — Redelivery ob-
tained by Fraud— Rights of innocent Transferee.

A from a judgment of the Queen’s Bench Divi-
oiou,prp:;o}rted 48 Lg J. Rep. Q.B. 624.

Mesers. D. pledged certain goods to the plaintiffs, and
plaintitfs agreed to deliver them to Messrs. D. as sold,
on Messrs, D, agreeing to pa'y the proceuds of the sale to
the plaintiffs, Messra. D. afterwards pledged the same

to the defendants, who were unaware of the
former pledge to the plaintiffs; and Messrs, D., by re-
presenting to the plaintifs that they had sold the goods
to the defendants, procured a delivery order from the
plaintiffs, and delivered the goods to the defendants,
who sold them.

The plaintiffs sued the defendants for conversion.

The Eueen's Bench Division gave judgment for the
defendants.

The plaintiffs appealed.

Mr. Chalmers (Mr. Herschell with him) for the
plaintifis.

My, Warr (Mr., Cvken with him), for the defendants,
was not called on.

Their LorpsHirs affirmed the judgment of the
Queen’s Bench Division.

Court of Appeal.
BRAMWELL, I..J.
Baaearray, L.J.
THEs1eER, L.J.
March 19.

Bill of Sale—Effect of Non - attestation as between
Grantor and Grantee—41 & 42 Vict, c. 31. ss. 8, 10.

A from the Common Pleas Division rted
49 ﬁ?}. Rep. O.P. 101. » PO
The Common Pleas Division gave judgment for the
plaintiff, holding that the non-attestation of the bill of
sale rendered it void as between the grantorand grantee.
The defendants a&pealed.
Mr. Bompas for the appellant,
Mpr. Gore for the plaintiff.
Their LorpsH1ps allowed the appeal.

Davies v. GOODMAR AND ANOTHER.

Court of Appeal.
Cocksurr, L.0C.J.
BraMweLr, 1.J.
Corrox, L.J.
TwesIGER, L.J.
Dec. 8, 1879,
March 20,

Bankruptcy— Disclaimer of Lease by Trustee in Bank-
ruptcy—Effect of Disclaimer— Liability of Truatee for
Rent  after Iisclaimer— Uss. and Occupation—The
Bankruptcy Act, 1869, s. 23,

Appesl from a judgment of Brerr, L.J.

The plaintiff was the trustee in bankruptey of Dixon
& Co., who were adjudicated bankrupts on October 8,
1877. Dixon & Co. were dyers, and at the date of the
baukruptcy were tenants to the defendaats of a mill
and premises at Leeds, under a lease for seven yenars
from October 8, 1872, at a yearly rent of 600/

LowRrey v, BARKER AND OrHERS,
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yable on the usual quarter_dg.és. Qn Dixon &| Court of .ﬂ;pea[,
g. b ing bankrupt, the plaintiff carried on their| Jesser, M.R, .
b:ain:;on}::g the benl:aﬁt of pthe estate until certain Bnm’, L.J. (MSrernexs & Co. ». OaRxEsIE,
dyeing materials left on the premises were used up ; and [ Corrox, L.J.

in the course of the business the Elaintiﬁ' did some work
for the defendants, to recover the price of which this
action was brought. The plaintiff’s claim was admitted ;
but the defendants counter-claimed for a sum in respect
of the plaintifi’s use and occupation of the premises
from April 1 until May 28, 1878, under the follow-
ing circumstances: On January 4, 1878, the plaintiff
paid to defendants a quarter's rent for the premises, and
on January 4 sold the effects remaining on them, and
from that time ceased to use the premises, On April 1,
1878, the quarter's rent for the premises was paid to the
defendants by Wilkinson and Rendal, who were creditors
of the bankrupts and assignees of certain machinery
belonging to the mill, which machinery, under the
provisions of the lease, was to be peid for on its
expiration by the landlord. From April 1 to May
28 the plaintiff kept the keys of the premises
in his possession; but on the latter day he dis-
claimed the lease and gave up the keys to the defend-
ants, who did not oppose the disclaimer. Brett, L.J.,
upon these facts, gave judgment for the plaintiff in
respect of the defendants’ counter-claim.
My, C. Russell and Mr. Shield for the defendants.
Mr, A. Wills and Mr. A. L. Smith for the plaintiff.
Cur, adv. vult,
March 20,—Their LorpsaIps affirmed the judgment
of Brett, L.J., for the plaintiff; holding that, upon the
execution of the disclaimer, which by section 23 of the
Bankruptey Act, 1869, operated as a surrender of the
lease on the date of the order of adjudication, the trustee
must be taken as never baving had any interest under
the lease; that he was not liable under any implied con-
tract for use and occupation of the premises ; nor was he
liable on a quantum meruit a3 a trespasser.
THESIGER, L.J. (in whose judgment Cocksurw, L.J.,
concurred), desired, however, to guard himself from
holding that, as a general principle,a trustee in bankraptcy
who has had the use and occupation of the bankrupt's
leasehold premises without payment, on disclaiming the
lease, is absolved from personal liability.

Court of Appeal,
BRAan;r.Lf’IL.J .
Bagearray, L.J.
THRSIGER, L.J.
March 22.

Practice— Pleading— Action for Libd— Densal of Libel
and Payment into Court—Rules of Court, Orders
XXVII and XXX,

ITAWKSLEY 2. BRADSIAW AND
ANOTHER.

Apgeol from the Queen’s Bench Division, reported 49
Law J. Rep. Q.B. 207.

The shintiﬂ brought an action for libel.

The defendants denied the libel, pleaded an apology,
and faid money into Court.

The Queen’s Bench Division refused to allow the pay-
ment into Court to be pleaded with a denial of the libel,
and held that the statement of defence was em! ing,
and ought to be struck out, under Order XXVII,

The defendants appealed.

Mpr. Graham for the appellants.

My, Cave and My. Dunn for the plaintiffs,

Their Lornsa1ps reversed the judgment of the Queen's
Bench Division.

Practice—Service out of Jurisdiction—Rules of Court
1876—Order X1I., Rule 1.

Appeal from decision of Bacox, V.C., noted ants, p. 7,
holding that Ruys & Oo., foreigners resident out of the
Jumd&ctwn, and age?ts }t;t‘ th; defendant Carnegie, the
second mortgagee of a British ehip, had been rightl
made defendants, P ey

The plaintiff was the first mo of the ship, and
the action was to establish his right to receive the pro-
ceeds of the freight of the ship which had been made
payable and had been paid to Ruys & Co. at Antwerp,
or to be }md thereout the amount he had paid for the
wages of the crew and the wages and disbursements of
the master.

Mr. Everitt, for the appellants, contended that Order
XT,, Rule 1, did not apply. The subject matter of the
action was not properly within the jurisdiction ; nor was
there any contract entered into between the plaintiff and
Ruys & Oo. within the jurisdiction which was sought to
be enforced or for breach of which damages was elaimed.

My, H, Burton Buckley, contra.

Their LorpsHIPS reversed the decision of the Viee-
Chancellor ; being of oll:einiqn that no contract at all
existed, or had existed, between the plaintiff and Rays
& Co. The equity of the plaintiff was a right of contri-
bution against Ruys & Co., in respect of which they
must be sued at Antwerp.

HIGH COURT OF JUSTICE.

Chancery Division.] ForsTRR v. THR MANCHESTER AND
Hauwr, V.C, Microrp Rarnway CoMraxy.
March 20, Ezx parte Puea,

Lands Clauses Act, 1845, s. 11—Vendor of Land to
Raidway Company— Rent-charge—Right of Vendor to
re-enter under Covenant.

Adjourned summons.

The applicant had, in 1871, sold land to the company
in consideration of rent-charges; and the conveyances
were made to the use that the vendor might out of the
land take the rent-charges; and that, if any payment
should be in arrears as therein mentioned, he might
enter on the lands, and exclude the company, and hold
the lands till satisfaction ; and subject, as aforesaid, to
the use of the company.

In 1875 a receiver of the undertaking was appointed
in this action, who was directed to apply balances in
his hands, after payment of the workm? expenses, in
meeting arrears and ing payments of rent-charges.
The applicant’s rent- being in arrear, he sought
the leave of the Court to enter upon the lands till
satisfaction.

Mr, Graham Hastings and Mr. Kenyon Parker for
the summons.

Mr. Wm. Pearson (Mr. Wm. Barber with him):
The remedy for re-entry is inconsistent with engoyment
of the land for the purposes of the railway, and cannot
be made use of.

Hary, V.C., granted the a.pilicntion. The contract
of the parties provided for this remedy, which was
within the liberty given to them by section 11 of the
Lands Clauses Act. What the party re-entering could
go with the land, was a question not now Telgom the

ourt. .
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HOUSE OF LORDS.,
House of Lords.

“March 18, 19. }Buwo DE PoRTUGAL v. WADDELL,

Double Proof—Two Firms composed of same Persons—
Administration of one Estate in two Countries—
" Bankruptcy Act, 1869, s. 87.

This was an from a judgment of the Court of
Appeal (re Notea of Cases, vol. xiv. p. 71, subd
nom. Ex farte Banco de Portugal, in re Hooper) affirm-
ing one of Mr. Registrar Murray, sitting as OHIEP JUDGE
in Bankruptey.

J. K. Hooper and J. K. Hooper, the younger, carried
on business in London as wine and spirit merchants,
under the firm of Richard Hooper and Sons; and at
g;p:go, as wine shippers, under the firm of Hooper

ers.

The English firm filed a petition for liquidation; and
shortly afterwards ngs were taken in Portugal for
windiog up the affairs of the firm there. According
to the Portuguese law, the estate in P was
divided among the Portuguese creditors, to the exclusion
of those reai elsewhere. The ?pellant bank, asa
Portuguese creditor, received a dividend upon the debt
due to them out of the estate in Portugal, and afterwards
tendered a proof in respect of the same debt in the English

]iqil(idnﬁon.

r. Registrar Murray admitted the proof, but only on
condition that the bank shonld not receive any divilend
on it until the other creditors had received a dividend
equal to that which the bank had already received.

This decision wag affirmed by the Oourt of Appeal,
The bank appealed by leave of the Court.

A petition was also presented by them for the admis-
sion of further evidence, which had not been tendered
before the Oourt of Appeal,

Mr. M. Cookson and Mr. Sianey Woolf for the appel-
lant company.

Mr, De Gex. and Mr. M‘Call, for the respondent, the
trustee, were not called upon.

Their Lorpsures (EARL OatrNs, L.C., LorD SELBORNE,
and Lorp BracxsuRN) held that the evidence was inad-
missible ; and dismissed the appeal, with costs.

VOL. XV,

H{,m“ of Lords. | Narrowar Borrviax NAviaATION
Feb. 19,1232, 244’2288, CoMPANY v, WILSON.
t B B | o

Impracticability of Objects of Trust—Resulting Trust.
This was an appeal from a judgment of the Court of
Appeal reversing one of I'ry, } .

n the year 1872 a loan was brought out in England,
on behalf of the Republic of Bolivia, for the purpose, as
was stated in the prospectus inviting subscriptions, of
subsidising the National Bolivian Navigation Company,
which had been formed to open s communication from
Bolivia to the Atlantic Ocean via the Amazon. It was
stated in the prospectus that a contract had been entered
into for the construction of a railway (which was s prin-
oipal feature in the scheme), and that the same was to be
completed and equipped within two years,

In accordance with the terms of the tus, & sum
equal to the contract price of the railway (in addition to
interest and drawings on the loan for two years) was
retained out of the proceeds of the loan, and p{‘mdin the
hands of trustees to be applied in payment of the work
of making the railway as it proceeded. In addition to
the general guarantee of the Bolivian Government, the
profits of the navigation company and of the railway and
the customs duties on all goods entering Bolivia by the
new route (which duties had been ted to the appel-
lant company) were hypothecated as security for the

oan.
The original contractors discovered that the railwa

could not be made in the time or for the price

upon, and threw up their contract, alleging that they

had been deceived as to the length of the proposed
.

Some litigation thereupon took place as to the trust
fond ; and it was held ‘'by Jessel, M.R., that it must still
be applied to the making of the railway, there being
then no allegation that the scheme was impracticable.

The respondent Wilson subssquently commenced the
resent action on bebalf of himself and all other bond-
olders, for the distribution among them of the trust

fund, on the ground that the scheme had become im-
1
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practicable by reason of the withdrawal of the Bolivian
concession from the company, and because the sum
requisite for building the railway largely exceeded the
, trust fund, and no more money was forthcoming.

A demurrer by the defendants was overruled by
Jessel, M.R.; but at the hearing, which took place
before Fry, J., that learned judge gave judgment for the
defendants, without calling upon them for evidence or
argument.

Ou appeal by Wilson, the Court of Appeal called upon
the defendants to produce their evidence, and in the re-
sult reversed the Jttngment of Fry, J., and ordered the
fund to be distributed.

Myr. Benjamin, Mr. Davey, and Mr. Rigby for the
appellants. - .

The Solicitor-General, Mr. Southgate, Mr. Fooks, and
My, Cozens Hardy, for the respondent Wilson, were not
called upon. -

My, M*Naghten and Mr. Snagge for the trustees.

Their Lorosrres (EARL Carrxs, L.C., Loro HaTm-
ERLEY, LoRD PmNzANCE, LorD O'HaeaN, Lorp SiL-
BORNE, and Lorp BLACKBURN) held that the scheme
had become abortive, and that there was a resulting
trust for the bondholders, The decision of the Court of
Appeal was, with an unimportant variation, affirmed,
with costs.

—

House of Lords.
March 4, 8, 9,
11, 15,18, 28!

Church Discipline Act (3 & 4Viet. c. 86), s. 3—Meaning of
the Words* It shall be lnwful '— Discretion of Bishop as
to tssusing a Commission—Mandamus.

This was an appeal from a decision of the Court of
Appeal, reversing one of the Queen’s Bench Division.
The proceedings in the Courts below are reported 48
Law J. Rep. Q.B. 609.

The appellant applied to the Bishop of Oxford to take
proceedings under the Church Discipline Act, s. 8,
either by issuing a commission or by letters of request,
in respect of offences agsinst the law ecclesiastical
all to have been committed by the Rector of Clewer
in the county of Berks.

The bishop, being of opinion that under the section
he had a discretion whether or not he would allow pro-
ceedings to be taken, refused the application.

The appellant then moved in the Queen's Bench Divi-
sion for a mandamus to the bishop to take one of the
two courses mentioned in the section. The Queen’s
Bench Division granted a mandamus, but its decision
was reversed by the Court of Appeal.

My. Herschell and Mr. Jeune (Mr. Chalmers with
them) for the appellant.

Myr. Charles (Mr. M. Mackenzie with him) for the
Bishop of Oxford.

Mr. Phillimore for the Rector of Clewer.

Mr. Chalmers was, by special leave of the House,
heard in reply, both the leading counsel for the appel-
‘lant, who hm{ already addressed the Court, being absent
on public businegs.

Their Lorpsares (EARL Carrns, I.0., Lorp Prx-
ZANCE, LorD SELBORNE, and LoD BLACKBURN) affirmed
the decision of the Court of Appeal, with costs,

}RMI.‘NA v, THE BisEOP oF OXFORD.

OOURT OF APPEAL,
Court of

Jm,%d.

Brerr, LJ.
Oorron, L.J.
March 18. .
ton—Notice of Claim dF—Secured Creditor—
eclaration and Payment of Dividend by Trustee
without making a Reserve tn Respect of Claim—The
B cy Act, 1860, ss. 40, 42, 43—The Bank-
ruptcy Rules, 1870, Rules 138, 312 — Bankruptcy
Forms, No. 126.

This was an’appeal from the decision of Bacox, C.J.
(noted ante, p. 8), ordering the trustees in the above
liquidation to pay a dividend of 3s. 6d. in the pound on
the proof of the London and Yorkshire Bank, creditors
of the debtors; which order, as the trustees bad no
assets in hand, amounted to an order on them for per-
sonal payment.

The proof had been sent in after the declaration and
g&yment of & dividend by the trustees ; a previous proof

y the bank having been admittedly properly rejected
by the trustees.

The trustees had given the bank the usual notice re-
quiring them to assess and estimate their securities, and
to prove their debt, otherwise they would be excluded
from dividend ; and the bank had stated their intention
to realise their securities, and to send in & further proof,
and meanwhile gave notice that they had a claim against
the estate.

The County Court judge, on the application of the
bank, held that the trustees ought to have made a reserve
in respect of the claim of the bank, and ordered them to
pay the dividend ; and the Ohief Judge affirmed his de-
cision as above.

My, De Gex and My, E, C. Willis for the appellants,
the trustees.

Myr. Winslow and My. Finlay Knight for the banlk.

Their LorpsHrps reversed the decision of the Courts
below, being of opinion that there had been nothing im-

roper or misleading in the conduct of the trustees.

he notice of claim given by the bank was not notice of
such a debt provable in the liquidation as required the
trustees, on declaring a dividend, to make a reserve in
respect of it. If the bank, for some resson or other,
were unable to realise their securities immediately, or
desired not to do 8o, they should have applied to the
Court to postpone the declaration of the dividend, or for
such order as they thought themselves entitled to; and
the Court would have made such an order as would
have been just.

Court o ,
JA!];:,W

Brert, L.J, -
. Cotron, L.J.
March 2, 24,

Power to appoint by Tenant for Life—Exerciss of Power
by Infant.

Re Lee & Soxs. Ex parte Goob.

In re D’ANaIBAU (DBCRASED).
ANDREWS v. ANDREWS, .

This was an appeal from a decision of Jxzssxr, M.R.
(reported Laow JourNAL Notes of Oases, vol. xiv.p. 145),
overruling a demurrer, and holding that an infant could
exercise a power over property in which she had an in-
terest, and over which the exercise of the power did not
affect her interest.
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My, Ince snd Mr. Wilkinson for the appellant certain poor rates, on the ground that the proeedureJ re in
urisdic-

My, Chitty and Mr. Philipotts for the respondent.
March 24.—Their Lorpsmips to-day affirmed the

judgment of the Master of the Rolls, but said that they

woﬁe give their reasons for their decision on some future

occasion,

HIGH OOURT OF JUSTICE.

a‘ﬁﬁ%"&“‘”’}h re THE MANCHESTER AND MiIL-

March 17, ¥ORD Rarnway CoMpAxy.

Rad Company— Rent-charge—Lands Clauses Con-
vy solidation Act, 1845, . 10,

In this case & question arose as to the validity of cer-
tain ren granted by a railway company to their
contractor. e agreement between the company and
contractor in effect was that if any landowner was un-
willing to sell to the company in consideration of a rent-
charge, the contractor should purchase for money, and
resell to the company, who should grant a rent-charge to
the contractor. e rent-charges so granted were of

two kinds. In one class of cases the contractor agreed | mary

with the landowner for the purchase of the land, and
paid the purchase money to the vendor who conveyed
to the company, and the company then by a subsequent
deed granted a rent-c to the contractor calculated
on the amount so paid. the other class of cases the
ren were ted generally in respect of sums
of money paid by the contractor for the purposes of the
company. The chief clerk having disallowed all the

mwhn?es the contractor took out a summons to vary
the certificate.

Mr. W. Pearson and Mr. W. Barber for the con-
tractor.

My, Graham Hustings and Mr. Kenyon Parker, contra,
contended that the rent-charges were void, as the con-
tractor had never been either an owner in fee or entitled
to dispose of the land within the Lands Clauses Con-
solidation Act, s. 10.

Hawr, V.., held that the rent-charges of the first
kind were good ; the substance of the case being that
the contractor purchased and took the land and sold it
to the company, and the conveyance direct to the com-
panibeing merely to avoid circuity. The rent-charges
of the second kind were invalid, as it did not appear
that the money was paid by the contractor to any per-
son who was selling to the company as an owner 1n fee,
or whether such money was purchase money or other
compensation ; e.g. for injuriously affecting sur-
veyt%n’ nf;:a (it might be the contractor’s own surveyor's),
or the like,

@ agierata’ Corey
agistyates’ Case.
March 20,

Poor Rates— Warrants of Distress—Summary Juris-
diction of Justices — Procedure— Statules 11 & 12
Vict. c. 48 ; and 42 & 43 Vict, c. 49.

This was an application for a writ of mandamus, in
which the question raised was whether the Summary
Jurisdiction Act, 1879, has done away with the sum-
mary power of magistrates to issue warrants jof distress
for rates,

1, Price, and other magistrates of Middlesex, had
refused to issue warrants of distress for the recovery of

}Rmuu v. PrICB AND OTHEBRS.

such cases was now regulated by the Summary
tion Act, 1879.

By the Summary Jurisdiction Act (42 & 43 Vict. c.
49), s. 47, the provisions of this Act, with respect
to a sum adjudged to be paid by an order, shall a})pl{;ao
far as circumstances admit, to & sum in respect of which
a Oourt of summary jurisdiction can issue a warrant of
distress without an information or complaint under the
Summary Jurisdiction Act, 1878, in like manner as if
the said sum were a civil debt; and the provisions of
this Act, with respect to the hearing, trying, determin-
ing, and adjudging of a case by a Court of summary
jurisdiction, when sitting in open Court, shall appl{ to
the hearing, trying, determining, and adjudging by &
Oourt of summary jurisdiction of an application for the
issue of any such warrant.

Poland showed cause.
mlTlAc Solicitor-General and Lush- Wilson supported the

o. -
The Covurr (CockBurx, L.C.J., Lusx, J., and Bowzx,
J.) held that the magistrates, in issuing warrants of
distress for poor rates, do not sit as a ¢ Court of sum-
jurisdiction’ under Jervis's Act, and that section
47 applied only to cases in which the application might
be under Jervis's Act.
Rule absolute.

Mmgg'mm'} In re PIERCE.
Statute 4 & 6 Wm. IV. c. 76, s. 38— Union—Ex
officio Guardians— County Justicea— County of a Town.

This was an application for a quo warranto ; the ques-
tion raised being, whether justices for the county of the
town of Poole had a right to act as_ex officio guardians
under the provisions of 4 & 56 Wm. IV. ¢. 76, e, 38, by
which, inter alia, ¢ Every justice of the peace residing in
any ﬁnﬁnh, and acting for the county, riding, or division
in which the same may be situated,’ is made an ex officio
guardian of a workhouse.

Arthur Charles and Rudge showed cause, and con-
tended that the words ¢ county,’ ¢riding,’ or ¢division’
included a county of a town; and that, therefore, the
justices in question lawfully acted as ex officio guardians
for the Poole Union. -

Wills and Pollard, contra, argued that the words em-
ployed in section 38 applied only to counties at large,
and not to counties of towna. .

The Oourr (Cocksurrx,L.0.J., LusH, J., and Bowzx,
J.) discharged the rule, holding that the term ¢ county’
included a county of a town.

Rule discharged.

Queen’s Bench Division.] GoLDSTRAW (A PPELLANT) v.
(Maﬁ'dratu’ Case.) DUCEWORTH AND ANOTHER
arch 23, (RESPONDENTS).
Highway— Projection over Footpath— Obstruction.

Case stated under 20 & 21 Vict. c. 43.

By an Act ‘for the promotion of the health of the
inhabitants of Liverpool and the better regulation of
buildings in the borough,’ it was enacted that ‘no pro-
jection of any kind should be made in front of any

uilding over or upon the pavement,’ with certain excep-
tions in favour of shop fronts and doorways.

The respondents were summoned under the above pro-
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visions. The projection complained of was an oriel win-
dow, not in the nature of a shop front or doorway, which
projected over the pavement of the street. It was admitted
that the window did not interfere with the use of the
footputh,butonlywiththewmofﬁ%:mdairtoth
street, and with the regularity of the line of buildings
in the street, The magistrate dismissed the summons,
but stated the above case.

R. 8. Wright for the appellant.

The respondents did not appear.

The Courr (LusH, J., and Manisry, J.) held that
the statute only prohibited projections whieh prevented
free passage along the pavement; and not to projections
in the upper of buildings, which merely interfered
with the acoess of light and air.

Appeal dismissed,

Common Pleas Division.
March 17.

Bill of Sale—=Statement of Consideration—DBills of Sale
Act, 1878 (41 §& 43 Vict. 0, 81), 5. 8,

In this case—which was an interpleader issue whether

}Hun.m v, BETTELEY,

certain s, seized in execution, were the property
of the plaintiff as against the detlendant, the execu-
tion itor—the question was raised, whether the bill

of sale of the goods, which had been given by the exe-
cution debtor to the plaintiff, set forth the consideration
for which it was given as required by section 8 of the
Bills of Sale Act, 1878 (41 & 42 Vict. c. 31). The
bill of sale recited that the tor, having two execu-
tions on his premises, and being unable to carry on his
business by reason thereof, had applied to the plaintiff
to lend him 1821. 8s., to enable him to pay out such exe-
cutions, and that the plaintiff had to this on
having the assignment ; and then the bill of sale stated
that, in pursuance of such ment, and in consider-
ation of the sum of 182/, 8s. then paid, the grantor as-
signed the goods therein mentioned to the plaintiff,

At the trial at Ohelmsford, before DrNMaN, J., the
evidence was that the plaintiff gave various cheques,
which were duly paid, for several sums, amounting in the
whole to the said 182/ 3s. One of these cheques was
given to the sheriff’s officer; another was given to an
execution creditor; another was given to the grantor
himself of the bill of sale; and one for 26I. was given to
the solicitor of such grantor for money lent and for costs.
It appeared, however, that the grantor knew and
sanctioned the chu&ues being 8o drawn and given. The
learned judge held that the consideration was not
correctly set forth in the bill of sale, and directed a
verdict for the defendant. A rule nisi for a new trial on
the ground of such direction being a misdirection was
obtained, and against this rule

Witt showed cause.
E. Pollock in support of the rule.
The Courr (Grove, J., and DENMAN, J.) held that

THE - LAW JOURNAL.
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the direction of the learned judge was wrong, as the
consideration was only the money which was paid, and
that that was truly stated. Ruls M&

... MavorR AND BuURGEssEs oF
Cb&"xhlilg?g‘g'g';o "‘{ SALTASH v. GOODMAN AKD

ANOTHER,

Trespass— Oyster Fishery— Claim to take without Stint—
Free Inhabitants of ancient Tenements.
Special case,

The plaintiffs—claiming, by virtue of divers royal
charters and by prescription, to be possessed of the soil
and of a several oyster fishery in a navigable part of the
river Thames—sued the defendants for disturbance .of
the fishery by dredging for oysters. The defendants
justified as free inhabitants of ancient tenements in the

rough of Saltash from time immemorial, to have
exercised the privilege of dredging for oysters in the
locus #n quo from the second ds{iganebmry to Easter
Eve in each year, and of catc and ca awa)
the same, without stint, for sale. The defendan
further claimed to have exercised these privileges as
free inhabitants of the borough of Saltash, and also as
subjects of the realm. It was found, as a fact, that
such a usage a3 was claimed by the defendants would
destroy the fishery.

The royal charters from which the plaintiffs deduced
their title—after reciting and con ancient royal
charters of Richard II., Edward IV., and Henry .
and the liberties conferred by them on the plaintiffs—
granted to the plaintiffs all the ¢liberties, privileges, &c.,
above recited, and the like lands, waters, watercourses,
&c., and also tolls of oysters, anchorage, &c.,and cus-
toms for every seine of the sea, &c. The  plaintiffs
further produced the records in two actions for disturb-
ance of the fishery, in both of which they had obtained
judgment, and other documentary evidence showing acts
of ownershi&ar

Arthur les (J. V. Austin with him), for the
plaintiffs, contended that the charters conferred on the
plaintiffs the soil of the river, and a fish
therein ; that the acts of ownership, of themselves, rai
a presumption in favour of the plaintiffs; and that the
right claimed by the defendants was bad in law.

Muir-Mackensis (Bullen with him), for the defendauts,
contended that the language of the chartsrs conférred no
exclusive rights on the plaintiffs, and that the acte of
ownership on which they relied were opposed and dis-
¥].aoed by the immemorial user on the part of the de-
endants.

The Courr (GROVE, J., and Dexxuax, J.) gave judg-.
ment for the plaintiffs; holding from the language of the
royal charters, and other documentary evidence, that
the plaintifis had made out & prima facle title to the soil
and a several fishery in the river, and that the defendauts
had made out no title to dis}lnoe the plaintiffs’ rights.

udgment for the plaintiffa,
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OOURT OF APPEAL,

Court of Appeal.
BraMwEzLL, L.J.
Baeaartay,LJ.
TaesieEr, L.J.
March 20, 24,

Husband and Wife—Wife's Authority to pledge her
Husband's Credit—Secret Revocation of Authority.

Appeal from a judgment of Bowew, J.

e action was to recover 42/, the price of various
articles of dress supplied by the plaintiffs, who were
linendrapers, to the defendant's wife. The goods were
supplied to the wife whilst living with her husband, and
were admitted to be necessaries, in the sense that they
were suitable to the position in life of the ies.
Shortly before the goods were ordered, the defendant
secretly forbade bis wife to buy goods on his credit.
Bowen, J., at the trial, left the question to the jury,
whether or not there had been a revocation of the wife's
authority. The jury found that there had ; and Bowen, J.,
gave judgment for the defendant.

The plaintiffs alzealed.

My, Benjamin, Mr. A, L. Smith, and Mr. Wilberforce
for the plaintiffs.

Mr. M¢Cadll for the defendant.

Their LorpsaIrs dismissed the appeal; holding that
the defendant’s wife was not entitled to pledge his
credil:edfor the goods after the authority had been
revoked.

DEBRNHAM AND ANOTHER » MELLOK.

Court of Appeal.
Brauwzrr, LJ.
BaeearLray, L.J.
Taesiarr, L.J,
March 24,

My. Butt, Mr. R. E. Webster, and Mr. Fullarton for
the appellant.

Mr. Cohen and Mr. J. C. Mathew for the re-
spondents.

Their LorpsRIPS unanimously affirmed the judgment
of the majority of the Queen's Bench Division.

Court of Appeal.
Brerr, L.J. SEYNOTUR v. COULSON ARD ANOTHER.
Corrox, L.J. WHARTON AND ANOTHER CLATM-
THEsIGER, L.J. ANTS,
April 6, 8,

County Court Appeal—88 & 39 Viet. c. 50, s. 6—T'vint
not argued at Trial—Notes of County Court Judge.

Appeal from the judgment of the Queen’s Bench Divi-
sion dismissing an appeal from a County Court judge,
who had decided against the validity of a bill of sale.

Certain composition resolutions {ad been agreed to,
in pursuance of which the debtor had given the bill of
sale in question.

The judge of the County Court had taken a note,
from which it appeared that he held the bill of sale not to
ke void under 13 Eliz. c. 5: but he found that the
resolutions had been obtained by fraud ; and held that,
therefore, they were void or voidable; and that the
bill of sale, having been given in pursuance of these
resolutions, was invalid ; and gave judgment against the
claimants.

On n&)eal to the Queen’s Bench Division, by motion,

under 38 & 39 Vict. c. 60, s. 8, it did not appear that
the point that the bill of sale was invalidated by the

invalidity of the composition resolutions had been argued

| before the County Court judge, nor had he been re-
ATTWO00D AND OTHERS v. SELLAR,' quested to take a note of that point. The Court held
! that, under the Act, the point could not be raised; and

dismissed the appeal without considering the case on the

8hip and Shipping— General Average Contribution— Prac- e

tice of Average Adjusters snconsistent with Law.

A from a judgment of the Queen’s Bench Divi-
sion (reported 48 Law J. Rep. 465) on a special case.
VOL. XV,

ts.
OoThe claimarts under the bill of sale appealed to this
u

rt.
Myr. Herschell and Mr. R. Vaughan Williams for the
appellants,



50 [voL.15) THE LAW

NOTBS OF OASES,
April 17, 1880.

JOURNAL.

My, Cave and Mr. Horace Smith for the respondents.

Their Lorpsarrs held that, as the point was neces-
sarily decided by the County Court judge, in arriving at
the conclusion at which he had arrived, it might be
raised by the appellants, although it had not been ed
at the trial, nor had the judge been requested to take a
note of it. They further held that the of sale was
not invalidated by the fraud practised in procuring the
passing of the composition resolutions ; and allowed the
appeal.

——

Court of Appeal.
Jaues, L.J.
Baaaarray, L.J.
Brauwerr, L.J.
April 9.
Ws’l{——a)mtrtwtc'on—Lgs Interest, with Power of Dis-
position ‘inter vivos'—Power or Property—*Remaining.

Appeal from the decision of Harr, V.O. (reported
49 Law J. Rep. Chanc. 16), where he held that a devise
and bequest of all a testator’s real and personal estate
to his widow, ¢for her natural life, to be disposed as she
may think proper for her own use and benefit;' and ¢in
-the event of her decease, should there be anything re-
maining of the said property, or any part thereof,” a
devise and bequest of ¢the said part or parts thereof’ to
other persons—conferred on the widow a life interest,
with & power to dispose of the property absolutely
during her life, but not extending to a disposition by
will,

The plaintiff appealed.

Mr. G. Hastings and My. Caldecott for the appellant.

Myr. W. Pearson and Mr. D. Rawlins, for the respond-
ent, were not called upon.

Their Lorpsares affirmed the decision of the Vice-
Chancellor, and dismissed the appeal.

In re THoMsoN'S EstaTE. HER-
RING v, BARROW.

Court of Appeal.
Bnré, L.J.
Corrox, L.J. :LETCHFORD v. OLDHAM,
TaEesIGER, L.J.
April 13,

Marine Insurance—Stranding,

This action was brought on a Tolicy of marine insur-
ance to recover for an avel 083 on certain maize,
which bad been shipped on d a vessel, called the
White Eagle, for a voyage from Tralee to Dingle. By
the policy the maize was declared to be free from aver-
age, unlees the ship were stranded. The harbour at
Dingle is so shallow that a vessel of the draught of
water of the White Eagle can only get alongside the
quay at high spring tides. She arrived on July 21,
18738, and waited for water, the 30th being the date of
the highest spring tide. On the 26th she floated further
in, and took the ground within 300 feet of the quay. On
the 27th she got in some distance further, and took the
T-ound again, On the 28th she floated to within twenty
eet of the quay, and took the ground on a small bank,
close to which there was a hole. It was owing to her
bows gettinf down into this hole that the average loss
occurred. It appeared, from the evidence, that the
bank and the hole had been recently formed by the pro-
pellers of steamers which had forced their way out of
the harbour at low water.

tth't.n, J, ?ellcli th:;:: the veasel was stranded within
e meaning of the policy.
Thee&!:fggdant a.ppo ei
My, Herschell and Mr. Bremner for the defendant.
Myr. Butt and Mr. J. C. Mathew for the plaintiff.
Their Lorpsares held that, the vessel having taken
the ground on July 28, not in the usual course of navi-
gation, but owing to an accidental extraneous cause,
there had been & stranding within the meaning of the
clause in the policy ; and dismissed the appeal,

HIGH COURT OF JUSTICE.
Chancery D'””"m} In re ArtisTIc COLOUR PRINTING

JEsaEr, M.R. CoupaNy (LIMITED).

April 6.

Cbmpanj—Executcbn—Injuncta‘on to stay ¢ Proceeding’

n Division— Companies Act, 1862, ss. 85,
188 —Judicature Act, 1873, s. 24, subs. 5.

This was an ex parte application to stay execution on
a judgment in an action in the Exchequer Division,
where the judgment had been signed after notice of an
extraordinary resolution to wind up the company.

Mr. Buckley, for the liquidator, relied on Re Perkins,
Beach Lead Mining Company, L.R. 7 Chane. Div. S71.

The MAsTER oF THE ROLLS Was of opinion that the case
cited was no authority on the point, as section 24, sub-
section 5, of the Judicature Act, 1873, had not been called
to the judge's attention ; and he held that, having regard
to the provisions of that section, the application must be
made to the Exchequer Division.

JesseL, ML.R, Coupaxy (LIMITED), WAEDS
Apri 10. Cask.

Purchase of Shares by Company—Inconsistent Memo-
randum and Articles of Assocration— Ultra Vires'—
Companies Act, 1862, s, 23,

A dispute having arisen between the company and
Ward, the vendor to the company of a mining lease, it
was agreed, by way of compromise, that the company
should, amongst other thin%a, buy certain shares in the
company which were held by Ward. This was carried
out as a separate transaction, and the company was regis-
tered as the owner of the shares. The memorandum of
association gave the company power to do all things con-
ducive to carrying on the business of the company, but
did not expressly empower it to buy its own shares. Such
a power was, however, contained in one of the articles of
association, '

The company having been ordered to be wound up by
the Court, the official liquidator took out a summons,
asking that Werd might put on the list of contribu~
tories in respect of these shares,

Mr. Chitty and Mr. Buckley, for the summons,
contended that the transaction was wltra vires the
company.

r. Davey and Mr. G. C. Price, for Ward, submitted
that the purchase of the shares was authorised by the
memorandum and articles of association, and, being

rfectly bona fide, would not be set aside by the

ourt.

The Master oF THE RoLLs held that the purchase
was not within the powers given to the company by ita

Chancery Du'm’u'on.}Ra DroNFIRLD SILEsTONE CoAL
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memorandum of association, and could not, therefore, be
sustained under an article of association which was in-
consistent with the memorandum. His lordshi
further of opinion that, even if such a power been
contained in the memorandum, it would have been in-
effectual as being obmoxious to the provisions of sec-
tion 23 of the Companies Act, 1862, which, by implica-
tion, requires that the registered members of a company
shall be persons other than the company itself,

Chancery Division.
Bacox, V.0.
April &,
Composition Deed— Assessment of Value of Security—

Redemption— Bankruptcy Act, 1801 (24 & 25 Vuct.

¢, 134), s. 102

On November 4, 1864, S, Bolton, a tobacconist,
executed & composition deed in favour of his creditors,
whereby the creditors released him from their debts;
snd 8. ﬁolton and his brother covenanted to pay a com-
position of 10s. in the pound; and it was thereby pro-
vided that nothing therein contained should prevent the
creditors from enforcing any charge or lien on any estate
whatsoever, or suing any other person than S. Bolton;
and, further, that, as to any debt secured on the estate of
S. Bolton, the creditors should be entitled to the com-
position on the amount of such debt, after allowing for
and deducting the value of the security.

At the date of the deed, the defendants were creditors
of 8. Bolton to the amount of 2294 8s. 5d., for which
they held certain policies as security. The defendants
valued their security at 16/, and executed the deed as
creditors for 213/. 8s. 5d., on which they duly received
the composition of 10s. in the pound. 8. Bolton died
in 1878 ; and the plaintiff, his administratrix, brought
this action to redeem the golicies, tendering 16/. and the
amount of premiums paid by the defendants, with interest
ot 4. per cent. The defendants insisted that they were
entitled to be paid in full out of their securit]y.

My, Hemming and Mr. Mulligan for the plaintiff.

Sir H, Jackson and Mr. Daniel Jones for the de-
e Ftemming i, rep

r. Hem in reply.

Bacox, V.0, said tﬁa{ the defendents, having had the
denefit ot{ the composition, could not claim to retain their
security for anything in excess of the value they had
asseseed it at; and made an order for redemption on

ayment of 16/. with the amount of the premiums, with
interest at 6/, per cent. No costs.

}Bomox v. FERRO.

Division,

Bacox, V.0,

April 9.
Married Woman—=Separate Estate—General Engage-
ments—Separation Deed Trusts—Statute of Lsmit-
ations,

Action for the administration of the trusts of the will
of Mary Barber.

By the terms of a separation deed between her
and her husband, the income of certain property be-
came vested in the defendant, upon trusts for Mary
Barber for life, for her segmfa use; and, after her
death, the was to be held, upon trust, as she
should, by deed or will, appoint. . .

}Homsox v, WILLIAMSON.

was | plain

Nothing was paid to Mary Barber under the separ-
ation deed ; and, in fact, she was utterly destitute. The
intiff advanced moneys for her support.

She died, in March, 1870, leaving 8 will, by which
she appointed her Jn’oporty in moieties, directed her
debts to be paid, and appointed executors. They, how-
ever, did not prove the will; and, there being then no
property, it was not till September, 1878, that an
administrator was appointed.

A suit for the administration of the trusts of the separ-
ation deed was instituted in 1871 ; and, a sum of 3,600/,
having in the meantime been received unexpectedly in
another suit, the chief clerk, in July, 1877, certified that
the property, subject to the trusts of the separation deed,
consisted of that sum. On November 21, 1877, it was
ordered that the sum of 8,500, less costs, should be
carried over, in moieties, to the separate accounts of the
appointees under the will of Mary Barber.

e plaintiff now claimed repayment, from Mary
Barber's estate, of the sums above stated to have been
advanced by him.

The main points argued were (1) whether the debts
bound Mu;{ Barber's separate estate; (2) whether, if
they did, they were barred by the Statute of Limit-
ations, or were relieved from the operation of the statute
;s l:ieing payable out of her separate property as a trust

Upon the latter point Vaughan v, Walker, 6 Ir. Ch.
471 ; 8 Ir. Ch, 458, was relied upon by the defendant as
displacing Norton v. Turvill, 2 P, Wms, 144. See
‘Lewin on Trusts,’ 833 (6th ed.).

Myr. Osborne Morgan and Mr. Finch for the plaintiff,

Sir H. M, Jackson and Mr. V. Barber for the
defendant.

Bacon, V.0, held (1) that the married woman's
geparate estate was liable to the debts; and (2) that the
decision in Vaughan v. Walker was erroneous, saying
that, apart from that case, the principle of Norton v.
Turvill had never been deputeg from, and that the
Statate of Limitations was no defence.

a"H"i‘I’:y 3‘8‘“’" In re RuTHERFORD. BROWN o,
Marh 93, RUTHERFORD,

Statute of Limstations— Promissory Note payable after

Demand— Payment of Interest—Time beginning

to run,

The testator in the action signed and gave to the
glaintiﬁ"s testator & promissory note, dated May 20, 1857,
or 100/, payable three months after demand, with
interest at 6 per cent. from the date of the note. In-
terest was paid from the date of the note down to May,
1858, but not afterwards. There was no evidence that
any actual demand for payment of the principal had been
made before 1878, when this action was brought. The
defendants set up the Statute of Limitations as a bar to
the elaim, and the chief clerk disallowed the claim.
This was an adjourned summons to vary the certificate
in this respect.

Mr, E. Henderson, for the plaintiff, argued that the
statute did not begin to ran until actual demand made,
and that it lay on the defendants to prove that such
demand had been made.

My. Caldecott, for the defendants, argued that the
payment of interest was in itself evidence of & demand
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having been made, and cited Bamfiald v. Tupper,7 Exch.
Rep. 27; 21 Law J. Rep. Exch. 6.

Hazrr, V.C., distinguished that case on the ground that
there the note was payable ‘on demand '—t.e. immedi-
ately; and observed that the payment of interest might
very well have been made in ordyer to prevent a demand
for the payment of the principal, and was not, therefore,
evidence that such a demand had been made.

Chancery Division.
Havt, V.C.
March 4, 24,

Practice— Motion for new Trial—Action in Chancery
Division—UIssue of Fact tried nt Assizes— Rules of
Court, Order XXXIX., Rules 1, 1a. (Rules of Decem-
ber, 1876) ; Order XXXV1.

In this action, which was to set aside a lease on the
ground of the unsoundness of mind of the lessor, and
inadequacy of rent, the Vice-Chancellor made an order,
upon the application of the defendant, that the issue of
fact-—namely, whether the lessor was or was not of
sound mind at the granting of the lease—should be tried
at the Carmarthenshire assizes; and staying further pro-
ceedings until trial of the issue. The issue was tried
before LINDLEY, J., and a jury, who found in the af-
firmative ; and the presiding judge reported the finding
to the Vice-Chancellor.

Mr. B, T. Willians, Mr. Graham Hastings, and Mr.
C. C. Berkeley applied, ex parte, for a conditional order
for a new frial o? the issue, on the ground of misdirec-
tion, and that the verdict was against evidence. They
submitted that, under the rules, the application must be
made in the Division in which the action actually
stands.

Havrr, V.C,, said that, with regard to the point of
jurisdiction, he must entertain the motion, there being
no rule in the general orders to meet the case.

His lordship afterwards refused the application on the
merits.

}J’ ENKINS v. MoRRIS,

CAiaan“a yr. Lv'.'é“.o"‘ In re TaE BRiTIsm GTARDIAN As-
March 16’ 1% '24 SURANCE COMPANY.
¢l ’ .

Compantes Act, 1862, s. 185— Trustee for Policyholders
whether an ¢ Qfficer’ of the Company.

This was an application by the official liquidator of
the above company, under section 165 of the Companies
Act, 1862, to make one of the trustees for the policy-
holders linble in respect of sums invested in the name of
the trustees, for the benefit of the policyholders, and
alleged to have been improperly sold out by the trustees.
One of the defences was that the trustees were not
‘officers’ of the company within the section.

Mr. Graham Hastings and Mr, Seward Brice for the
official liquidator.

Myr. W, Pearson (Mr. Manby with him) referred to
the judgment of Honeyman, J., in- Cornell v. Massey, 42
Law J. Rep. C.P. 136, as an authority that a trustee
for a company was not an officer of the company.

Hary, V.C., said that a trustee was an officer of a
company within the section, The case cited was decided

under the penal section 38 of the Amendment Act of
1867. The office of trustee’ was an everyday expres—
sion, and in the Charitable Trusts Act trustees were
treated as officers.

In re THE AxNeLo-FrRENoH Co-

Chancery Division,
'’
}lff:‘rl‘ch;‘f OPERATIVE SOOIETY.
Practice— Privilege of Darliament— Committal for
Contempt.

This was & motion for an attachment against a member
of the House of Commons for disobedience to an order
of the Court for the payment of money and delivery over
of certain documents by him. The application was re-
sisted on the ground of privilege of Parliament.

My. Young for the motion,
Mr. M‘Swiney for the respondent.

Harin, V.0, after referring to the authorities, said
that it was only in cases of contempt of Court
that an order would be made for the committal of a
member of Parliament. In the present case he held
that the conduct of the respondent, although improper,
was not of such a kind as to warrant an order being
made, Motion refused, without costs.

Chancery Division,
Hawt, V.C.
April 9,

Will—Vested or contingent—Gift to Child attaining
Twenty-five, with Direction as to Masntenance— Fox: v.
Fox considered.

Petition.
The testator, James Dewar, by his will, dated March,

1866, directed his trustees to stand possessed of the

proceeds of his residuary real and personal estate, in
trust for all his children, who being sons should attain

}wam v. BROOKE.

[ twenty-five, or being daughters should attain twenty-one,

or marry, and to be divided and paid on the youngest
child attaining the age of twenty-ome. The will con-
tained a power to the trustees to apply the whole or part
of the income of the vested or presumptive share of any
child entitled in expectancy for his or her maintenance.

There were only two children of the testator—a son
aged twenty-three, and a daughter who bad attained
twenty-one. The question was, whether or not the son
bad acquired a vested interest under the will. .

Mr. W. Pearson and Mr. W. W. Cooper, for the son
(the petitioner), submitted that he took a vested interest,
both by reason of the direction as to maintenance, and
because of the direction for payment when the youngest
child attained twenty-one (which bad happened). They
cited For v. For, L. R. 19 Eq. 288, on the former
point.

Myr. Graham Hastings and Mr. W. C. Harvey for the
respondents, the trustees.

Hayr, V.0, held that the son took contingently on
his attaining twenty-five. He pointed out that Foz v.
Foz was in conflict with Jn re Ashmore's Trust, 30 Law
J. Rep. Chane. 202; L. R. 9 Eq. 99,
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AMES, L.J, KinzocE v. THE SECRETARY oOF
1]3;““::’ IL...{ StaTE POR INDIA IN COUNCIL.

4

April 12, 18,
Kirwee Booty— Grant by Crown to Secretary of State in

Trui?or awer?mmd LPersons— Account.

Appeal by the defendant from a decision of HALL,
V.0. (noted Notes of Cases, Vol. XIV. p. 138), holding
that an order of Her Majesty in Oouncil, granting the
MoftheKirweebootytotheSem of State
or India ‘in trust’ for distribution amongst the parties
entitled, created a trust which rendered the Secretary of
State liable to account for the proceeds at the suit of the
parties entitled. .

The Anm%aawral (Sir J. Holker), Mr. Graham
Hastings, and Mr. Macnaghten for the appellant.

Mr. W. Pearson and Mr. Willis Bund for the re-
spondent.

Their LorpsarPs held, reversing the decision of the
Vice-Chancellor, that the order did not create a trust
which was enforceable in a Court of law, but was what
it purported to be—a direction by the Sovereign author-

ising the Sovéreign's servant having possession of the,

Sovereign’s money to deal with it in a certain way.

Court of Apfeﬂ-
‘m IL" b CuAPMAN v. THE MIpLaxp Rarm-
y dad. wAY COMPANY.
Tawereer, L.J.
April 14,

Practice — Costs on Higher Scale— Injunction principal
Relief umght-—Addgional Rules of Court P(Com),
Order V1., Rule 2.

Appeal from the Queen's Bench Division, reported

49 Law J. Rep. Q.B, 245. .
The plsintiff, who had recovered damages and ob-

VOL. XV,

tained an injunction in an action for trespass, applied to
tax his costs on the higher scale, according to l:i]e‘ pro-
visions of Order VL, Rule 2, of the Additional Rules of
COourt (Costs).
The Queen’s Bench Division affirmed a decision of the
’;::lh(; refusing him permission to do so; and he ap-
ed.
lflzr.ﬂ‘ﬂ’. Wills and Mr, Cosens Hardy for the
intiff.
g My. W. Harrison and Mr. Sutton for the defendanta.
Their Lorpsarps affirmed the decision of the Queen’s
Bench Division ; holding that the injunction was not
the principal relief sought by the plaintiff,

Court of gfpoal.
JessEL, M.R. In re AN ARBITRATION BETWEEN
Baeearray, L.J. DavEY * AND WAY Pas-
LJ. SENGERS ASSURANCE COMPANY,
April 14,

Submission to Arbitration—Rule of Court— Compelling
Attendance of Witnesses.

This was an appeal from the decision of HarLy, V.C.,
dismissing an application by the representatives of Wm.
Davey, d , to make A submission to arbitration a
rule of Court. The case is reported ante, p. 18, nom. In
re Raslway Passengers Assurance Company’s Act, 1864,
n re Liscombe.

i Mpr. Renshaw for the appellants,

My, Northmore Lawrence for the company.

Their LompsHIrs varied the order of the Vice-
Chancellor, and made the submission a rule of Court, on
the ground that the order of the Vice-Chancellor, if
allowed to stand, would prevent the appellants from en-
forcing the award, if subsequently made in their favour,
They agreed with the Vice-Ohancellor in his opinion
that the application was uselees and premature, and, if
made at all, should bave been made ex e. The a;
pellants were ordered to pay the costs of the motion in
the Court below ; no order as to costs of the appeal.
N
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JEsseL, M. I M Mr BrerT, L.J.
Bacearray, L.J. | {7 r¢ MANCHESTER AND MILFORD|  Gomoe [,J,  SSmorrensack v Price & Co.
Bnu(wm.t.,’ LJ. Ramwar Coxrasy, Tnnsmx;z, L.J.
April 14, April 15,

The Raslway Companies Act, 1867 (30 & 81 Vict. e. 127),
8. 4—¢ Appointment of a Receiver, and, if necessary, of
a Manager'— Working Concern— Petition by Judgment
Creditors.

This was an appeal by the Oambrian Railway Com-
pany from a decision of Harr, V.C., dismissing the
petition presented by them, with costs.

The Cambrian Company were judgment creditors of
the Manchester and Milford Railway Company, and in
that capacity presented a Yet.ition under section 4 of the
Railway Companies Act, 1867, for the appointment of a
manager of that company. A receiver had been already
appointed by the Court upon a petition under the same
Act on July 23, 1875.

The petition alleged & case of mismanagement by the
directors of the company, who were the nominees of a
Mr, Barrow, who was the principal shareholder of the
company ; and several instances of unfair preference of
other companies, in which Mr. Barrow was personally
i(l):oterested, to the injury of the Manchester Railway

mpany.

Nup;neious affidavits were filed in support of the alle-
gsations ccntained in the petition.

Hall, V.0., dismissed the petition, on the ground that
it was not a case in which, under the Act, it was neces-
sary for the management to be withdrawn from the board
of directors, who were the properly constituted authority,
and responsible for the due management of the company.

The petitioners appealed.

My. G. Hestings and Mr. Kenyon Parker for the
appellants.

My, . Pearson and Mr. W. Barber, contra.

Their LorpsuIPs reversed the decision of the Vice-
Chancellor. Section 4 of the Act not only extended
protection to the rolling stock, plant, &ec., of railway
companies, but gave judgment creditors of such com-
panies new rights, and rights independent of the question
whether or no the company had rolling stock, &e., to be
taken in execution. Under that section any judgment
creditor could obtain the aps:)intment of a receiver, and,
if necessary (not ‘if expedient’ or if desirable), of a
manager. A receiver had no power of carrying on a
business, or buying and selling ; and, in the ordinary prac-
tice of the Court, where & partnership had to be con-
tinued, or & mine to be worked, a manager, and not a
receiver only, was appointed. From the consideration of
this distinction, and the words ¢if necessary,’ after
making due provision for the working of the railway,
contained in the section, it was obvious that if a railway
is carrying on business a manager must necessarily be
appointed. As a general practice the directors, or some
og them, if acting fairly, will be appointed.

The case was accordingly referred to the Vice-Chan-
cellor to appoint a manager, without prejudice to the
right of the directors to propose themselves or one of
their number as manager. The costs of the appellants be-
low and on the & pe:fet:: be added to their debt, except so
far as they had increased by the evidemce which
had been entered into, the whole costs of such evidence
being left to the discretion of the Vice-Chancellor,

Practice—Appeal—Time for appealing—Setting down
Case for Hearing—Order LVIIL., Rules 2, 8, and 15.

This was an appeal of the plaintiff’s from an order of
Hawxixs, J,, referring the case back to an official
referee.

The order was made on March 10; and the plaintiff
gave the defendants notice of motion for an appeal on
the 25th, and set down the appeal at the office for hear-
ing on the 31st.

Mr. M Leod, for the defendants, objected that the
dppeal had been abandoned, on the ground that, baving
been set down for hearing on the last of the twenty-one
days within which appeals from interlocutory orders
must be brought, it was never ripe for hearing.

Myr. Monckion appeared for the plaintiff.

Their LorpsHres held that the appeal was in time, as
March 31 fell in the Easter vacation; and the appeal
&must necessarily come on for hearing on a subsequent

ay.

Court of Appeal.

Janss, L.J.
BaaeaLrAY,L.J. SA"“NOI‘Z&LDEI;{ gmnnma So-
Braxwerr, L.J. v NER.

April 18, 16.

Mortgagees— Priority— Constyuctive Nofice.

This was an appeal from a decision of Bacox, V.C.
(reported 48 Law J, Rep. Chanc. 402), holding (1) that
notice by first mortgagees of their charge given to the
solicitors purgorting to act on behalf of the trustees of
the mortgaged fund, was notice to the trustees, so as to
give priority over puiene incumbrancers who had given
notice of their charges to the trustees directly ; (2) that,
upon the evidence, notice of the first charge was, at the
time they received it, distinctly brought by the solicitors
to the actual knowledge of the trustees.

The trustees appealed.

Mpr. Bristows and Mr. Everitt for the appellants.

Sir H. Jackson and Mr. Warmington for the first
mortgagees.

Mr. Hemming and Mr. F. W. Bush for the solicitors.

The puisne incumbrancers had been served with the
notice of appeal, but did not appear.

Their LorpsHIPS reversed the decision of the Vice-
Chancellor ; being of opinion (1) that the mere fact that
the defendant solicitors were generally employed by the
trustees, in matters connected with the truat estate, did
not, without express authority, constitute them the agents
of the trustees to accept, on their behalf, notices of in-
cumbrances on the trust estate; (2) that if the notice
was communicated by the solicitors, at the time they
received it, to the trustees, it was not communicated in
such a way as that they acquired an intelligent appre-
hension of the nature of the incumbrance that had
created, 80 a8 to regulate their conduct by it in the exe-
cution of the trust.
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Brerr, L.J.
Oorrow, L.J.
Dec. 18, 1870.
April 20, 1880.
Ship and Shipping— Charter-party— Insurance— Devi-

ation whether justified to save Property—Liability of

Shipowner.

This was an appeal from the judgment of LixpLey, J.,
on further eration (reported 48,Law J. Rep. O.P.
478).

Il)lr. Herschell, Mr. Benjamin, Mr. Cohen, and Mr.
Crump for the defendants.
My, Butt, Mr. J. C. Mathew, and Mr. Lodge for the

plaintiffe,
Cur. adv. vult.

Their Lorpsa1ps affirmed the decision of Lindley, J.;
and dismissed the appeal.

ANXOTHER.

HIGH COURT OF JUSTICE.

Jrssgr, M.R.

April 16.
Racetver— Prior Incumbrancere in Possession by Recesver
—Attornment—Form of Order.

In this case an order had been made for a receiver at
the instance of the plaintiff, who was a judgment
creditor, and the registrar had drawn up the order in
the form given in ¢ Seton,’ at p. 414, being the order
made in Wells v. Kilpin, 44 Law J. Rep. Ohanc. 184;
L.R. 18 Eq. 298. In that case the receiver was
:fpointed without prejudice to prior incumbrancers, and

e tenants are ¢ subject, as aforesaid, to attorn.’ In the
present case, it appeared that a prior incumbrancer was

y in possession by means of a receiver; and it was
objected that there ought to be no attornment clause in
the order.

My, Levett for the defendant.

Mpy. Frederic Thompeon for the plaintiff.

The MAsTER oF THE RoLLs was of opinion that there
ought to be no attornment clause in the order.

}szm v. MANSEL.

Division,

JesseL, M.R.

April 16,
Arbitration— Agreement to refer— Revocatson— Common
Law Procedure Act, 1864, s. 11,

A motion was made in this action that all further
proceedings might be stayed, and the matters in dispute
referred to arbitration under section 11 of the Common
Law Procedure Act, 1854, in pursuance of the agree-
ment to that effect in the partnership articles. An
objection was taken by the plaintiff that he had revoked
the agreement to refer.

My, and Mr. Greenwood for the motion,

My, Chitty and Mr. Rigby for the plaintiff.

The MasTerR oF THE RoLrs was of oginion that an
agreement to refer could not be revoked by one party to
it; and directed the usual reference under section 11,

p————

}Omus':m v. NOBLE.

Vendor and Purchaser— Destruction of Premises by Fire
after Contract and before Completion—Insurance by
Vendor— Right of Vendor to Insurance Moneys.

This action was brought by the’ purchasers of certain
property to recover insurance moneys paid to the vendors
of the property, the fire having occurred after the date
of the contract for sale, but before completion. The in-
surance had been effected by the vendors.

My, Roxburgh and My, Ingle-Joyce for the plaintiffs,

My. Chitty and My. Bardswell for the defendants,

The MasTER oF THE RoLLs was of opinion that the
vendors, as against the purchasers, were entitled to the
insurance moneys; and dismiseed the action, with costa,

———

MAcx.egs, V.C.
April 19.
Petition of Right—4 & 5 Wm. IV, c. 24, s 18—The
Superannuation Act, 1869, s. 2—Demusrer,
Charles Cooper, the suppliant, by his petition of righ
alleged that inp:he year 346 he v{u ected to ﬁllngthtt;
office of religious instructor on board convict ships at a
salary of 100/. a year in money, and certain nal
allowances (eﬁuivalent to 300l. a year), and that he held
the office until October 31, 1853, when it was abolished.
That, in November, 1853, ho was re-employed as Scrip-
ture reader at Portimd rison, at a salary (including an
allowance for lodging) of 186/. & year ; that he held this
office for twelve years; and that, upon his retirement
(in the year 1885), he received a superannuation allow-
ance ofy 85l., being twenty-one-sixtieths of 186/, He
then submitted (in effect) that the allowance had been
calculated on a mistaken principle, and claimed an in-

creased allowance on that footing.

A demurrer was put in on two grounds—(1) as to the
claim for superannuation under section 2 of the Aet of
1859, that the Commissioners of the Treasury had decided
to allow 65/. a year, and that their decision was final ;
(2) as to the claim for compensation for the office
abolished (in 1853), that no tfmlt of any such compensa~
tion had been authorised by the commissioners as required
by 4 & 56 Wm. IV. c. 24, 8. 18.

The Attorney-General and Mr. Rigby -for the de-
murrer.

My, J. Pearson and Mr. Macmorran for the sup-
pliant.

Mavins, V.0., said that the right to a superannuation
allowance was a very peculiarright. The Actof 4 &6 Wm.
IV. c. 24, 8. 30, enacted that nothing therein contained
should extend to give any person an absolute right to a
superannuation allowance. He was, therefore, entirely
dependent on the bounty of the Orown, and could not
enforce his claim in any legal tribunal. This was made
still more clear by section 2 of the Superannuation Act,
18569, which, after prescribing a scale of superannuation
allowances according to length of service, provided that,
if any question should arise in any department of the
public service as to the claim of any person for super-
annuation under that clause, it should be referred to the
Commissioners of the Treasury, whose decision shounld
be final, It had been argued that this was not a claim
for a superannuation allowance, but to rectify & mistake
in the principle upon which it was calculated; but,

}Coox-m v. REGINAM.
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surely, this was a claim for superannuation ¢within

section 2 of the Act’ The demurrer must, therefore,
be allowed.
Baoox, V.C. }Euu. DE 1A WARR v, MrLes,
April 15,

Common—* Common Pasturage and Herbage'—ZEztent
of Right.

By a decree made in 1693, in a suit between the then
owners of the soil of the forest of Ashdown (the prede-
cessors in title of the plaintiff) and the commoners,
7,500 acres of the forest were allotted to the owners of
tfle soil, freed of common rights ; while 8,400 acres were
allotted to remain open and unenclosed, so that the com-
moners should have and take ¢sole common
and herbage ’ thereof, ‘ the owners of the wﬂm
ever excluded from having or claiming any common of

turage or herhﬁe * thereon. This action was brought,
r‘the present lord of the manor, against two persons
elvnimingrights of common, to determine the ﬁﬁ?ﬁs of
the parties under the decree. The question was whether,
under the right of ‘ common and herbage,
the defendants were entitled to cut and carry brake,
forn, and heather, for litter and manure, or whether
their right was limited to taking that which could be
taken lz_ the mouth or bite of cattle.

Sir H. Jackson and Mr. Elton for the plaintiff.

Myr. Joshua Williams, Sir W. Harcourt, Mr. Webster,
and My, P. H. Lawrence for the defendants.

BaooN, V.C., held that, under ‘common pasturage
and herbage,’ which he read as ‘common of pasturage
and herbage,’ the commoners were only entitled to what
could be taken by the bite of the cattle; and gave judg-
ment for the plaintiff, with costs.

Hawr, V.C.
Apnl 9,
Practice—Service out of Jurisdiction—Form of Afidavit
—Chancery and Common Law Forms,

Leave having been obtained in this action to serve the
defendant, & Syrian, with a copy of the writ, a diffi-
culty urose as to the affidavit of service to be made. It
appeared that the form of affidavit in use in the Com-
mon Law Divisions merely required the deponent to
state that he had served the foreigner ¢ with a notice in
writing, a true copy of which is hereunto annexed,” and
that he had effected such service by delivering a true
copy of the said notice to, and leaving it with, the
foreigner. By the Chancery form, on the other hand,
the deponent stated that the writ of summons ¢ aﬁpeared
to him to have been regularly issued out of the Chancery
Division;’ and that, ‘at the time of the service
of the notice, memoranda were subscribed to the
said writ, and endorsements were made thereon, and on
the said notice, in the manner and form prescribed by
the rules of the Supreme Oourt.”-

Mr. Romer, ex parte, asked the Court to express an
opinion that an affidavit in the first form was sufficient ;
pointing out that it was impossible that a Syrian effect-
mg‘:erviee in Syria should make an affidavit in the
Chancery form, while to send out a person on purpose
would be a very heavy expense,

}Btrmos v. BusTros,

Harr, V.C. (without saying that the Chancery form
would not do), held that the form in use in the Common
Law Divisions was sufficient.

April 19.
Witness—Proof of {remuo Conviction of a Witness—
17 & 18 Viet. ¢, 125, . 25.

At the trial of this action before Lorzs, J., the de-
fendant, who gave evidence in support of a counterclaim,
was cross-examined as to whether he had ever been con-
victed of an embezzlement; and, on his denying it, the
plaintiff tendered in evidence a certificate of such con-
viction, according to section 25 of 17 & 18 Vict. c. 125,
which states that, if the witness ¢ denies the fact or re-
fuses to answer, it shall be lawful for the oppoqite
to prove such conviction, and a certificate,” &e.,
be sufficient evidence of the said conviction.” Whether
the defendant was so convicted or not was not material
for determining the matter in issue in the cause, and it
was therefore objected that the evidence tendered was
inadmissible, o learned judge, however, received

}Wm v. SIMFIELD,

? | the evidence, and the jury found & verdict for the

plaméo@"tiﬂ'. Wyld ved f trial on the ground
now moved for a new trial on the
that such evgdence was not admissible.
The Court (GROVE, J., and Lores, J.) refused & rulé ;
being of opinion that the enactment allowed such proof
to be given, though the matter was not material to the

issue.
Rule refused.

Probate, Divoroe,
and Admiralty
Division.
April 14,
Practice—Int errogatories— Collision Action.

- This was a motion by the plaintiffs, in an action for

by collision, to set aside interrogatories ad-

dressed to them by the defendants. The action was an

ordinary collision action between the Radnorshire and
the Paria, of which the plaintiffs were the owners.

Clarkson, in support of the motion : It has never been

THE RADKORSHIRE,

the practice to administer interrogatories in collision
actions. The Preliminary Acts prevent the necessity

for interrogatories. The point is also concluded by au-
thority—the Biola.

They are unreasonable ; and so Order XXXI., Rule 5,
applies (34 L. T. x.s. 135; 3 Asp. Mar. Cases, 125).

Milward and Hilberry, contra: Unless interroga-
tories are objectionable in some way, the parties have
a right to deliver them ; and there can be no difference
in the procedure in to discovery in the different
Divisions of the High Court.

Sir R. J. PHILLIMORE: I feel no doubt that I must
dismiss this motion, I confess that I think it will in-
crease the cost of proceedings unnecessarily if the prac-
tice is to spring up of administering interrogatories in
every collision suit; but nevertheless, in spite of the case
of the Biola, which has been referred to in the argument,
I cannot think that, as the rules stand, these interroga-
tories as a whole have been improperly exhibited. Any
objections to the several questions must be taken in the
answers. I, therefore, dismiss the motion. The costs
to be costs In the cause,
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Court al if the Act had not been passed, amf that a collateral
J Qf‘ipf‘ . lm'iun between the grantor and the grantee as to the
B mmr. LJ Ex parte NATIONAL MERCANTILE | application of the consideration need not be stated.
Braxwrrr, L.J. BANE. In re HAYNEs.
y 14.d.
April 15, 22,
Bill of Salc—{alidity—&ateénmt of Consideration— | Oouét of Amal-c 5
ati Solscitor— Bills Sale Act, 1878 RD_UOLERIDGE, U.J.
‘m. R - - K ¢ ’ ’ BrerT, L...TI.’ BARBER v. GREGSON AND WIFE.
This was an appeal from a decision of the CHIEF Oozﬁ, 21,; ’

JupeE, holding that a bill of sale given by Haynes on
November 3, 1879, to the bank was void as against the
trustee in his liquidation, under the Bills of Sale Act,
1878, on the grounds that the solicitor who had attested
the execution of the bill had not fully explained the
effect of the deed to the tor; and, further, that the
consideration for the bill not been truly stated, the
consideration stated being an advance of 2,050l by the
bank to the grantor, whereas, in fact, only 1,600/. had
been handed over to him, the sum of 560!, being applied
to take up some outstanding hills which had not matured
at the date of the execution of the deed.
The bank appealed.
Mr. Winslow and Mr. Robson for the appellants.
Mr. Hemming and Mr. R. Vaughan Williams for the
respondent.
eir LorpeHirs discharged the order of the Chief
Judge; being of opinion that the Act of 1878 only
uired that the attestation clause should state that the
effect of the bill had been explained, not that it should,
in fact, be explained ; and any omission of the explan-
ation had not the effect of making void the bill nst
the grantor or any one claiming under him. The“g;is-
lature very probably thought that the protection given
to the grantor by the solicitor pledging his word that
he had explained the deed was sufficient, the solicitor
being an officer of the Court, and liable to punishment
if he misconducted himself ; and that, as regards the
statement of consideration, the Act only required that
YOL. XV,

Married Woman—=Separate Property—Form of Judg-
ment aganst Married Woman having separate Pro-
perty.

Appeal from the judgment of STEPHEN, J., at & trial
without a jury. .

The action was to recover the balance due on a bill of
exchange indorsed by the defendant, Maud Anna Greg-
8on, to the plaintiff. Mrs. Gregson’s husband was joined
as a formal defendant.

The bill was drawn on March 4, 1876, payable three
months after date ; and, at the time it was drawn, Mrs,
Gregson was entitled to a life interest in certain real and
personal property vested in trustees, in trust for such
person or persons as she or her husband should jointly
appoint ; and, in default of appointment, upon trust that
trustees should pay the annual income to ber for her

te use, free from the control of her husband.

ssue was joined on the pleadings in the action on

July 19, 1879, By deed of July 6, 1879, Mr. and Mrs.

Gregson jointly aapointed her life interest in the trust

property to Mrs. Gregson for her separate use, without
wer of anticipation. The action was tried on August

, 1879 ; and Stephen, J., then directed that judgment

should be entered for the plaintiff for 64J. and costs,

with a direction to the master to inquire as to the sepa-

rate estate of the defendant, Mrs. m, and report

to the Oourt. The judge also granted an injunction,

restraining the defendants from dealing with Mrs.
0
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paid, or the money was paid into Qourt.
The defendants M.
My, Cave and Mr. Gainsford Bruce for the defend-

ants.

Mr. A, Wills and My. Forbes for the plaintiff.

Their LorpsHirs held that, as the engagement of a
married woman did not bind her separate estate until an
order was made to bind it, the judgment of Stephen, J.,
must be di They d that the plaintiff was
entitled to be paid 64 and costs out of the separate
estate to which the defendant, Mrs. Gregson, might be
entitled, with power of anticipation; but, it appearing
that there was no se) estate to which she was en-
titled, with power of anticipation, the Court made no
further order, without prejudice to the proceedings
(if any) that the plaintiff might be advised to take with
reference to setting aside the deed of 1879.
the appeal allowed.,

Gr?aon‘s separate estate until the debt and costs wer

No costs of

Court of Appeal.
Lorp Oorgrrpag, 0.J, | Reea v, THE VICAR AND

Bgrzrr, LJ. OBURCEWARDENS oF Tor-
Oorrox, L.J. TENHAM,
April 27.
Vestry Meeting—. jon of Business at— Authority

to fir Hour for holding—b8 Geo. I11. c. 69.

This was an appeal from a judgment of the Queen's
Bench Division (reported 48 Law J. Rep. Q.B. 407),
discharging a rule for & mandamus commanding the
vicar and churchwardens of the parish of Tottenham to
insert on the notice paper of the next vestry meetin
notice that a resolution would be proposed ¢ that the hour
for the vestzumeeting shall be 7 p.u.’

Mr. A. Charles and Mr. Fullarton appeared for the
appellant.

Pﬁfr. W. Q. F. Phillimore for the respondents.
Their Lorpsarres affirmed the judgment of the Queen's
Bench Division ; and dismissed the appeal.

HIGH COURT OF JUSTICE.
J;:;yn, M.R.
March 20,

Copyright— Registration after Cause of Action—For-
festure—Copyright Law Amendment Act, 1842 (5 & 6
Vict. c. 45), s. 28.

This was an action to restrain the infringement by the
defendant of the plaintiff”s w})yright in certain books;
and the plaintiff now moved for judgment in default of
pleading. The plaintiff was the owner of the copyright,
and was regi as such before the commencement of
the action, but not until after the publication of the
piratical works complained of.

My. J. W. Bonser, who ap for the plaintiff,
asked that the dei‘udgment might include an order on the
defendant to deliver up the piratical copies to the %]ain-
tiff for his own benefit; but mentioned Hole v. Brad-
bury, 48 Law J. Rep. Ohanc, 678; s.c. L. R. 12 Chane.
Div. 888, in which Fry, J., held that, where the plain-
tiff, the proprietor of the copyright, had not been regis-
tered until after the publiution(}&y the defendant, his
only right was to have the pirati¢al works destroyed.

}Isucs v. FIDDEMANN.

The MasTER oF THE RoLrs made the order as asked ;
for, in his opinion, section 23 of the Oopyright Law
Amendment Act, 1842, entitled the plaintiff to have
the works in question for his own benefit, whilst their
destruction could not benefit anybody.

C.ancery Division.
Jesser, M.R.
April 26,

Practice — Admintstration Sust — Payriies served with
Notice of Decree—Further Consideration.

In this case, a decree had been made for the adminis-
tration of real and personal estate. The tenant for life
and two of the residuary legatees had been served with
notice of the decree, but had not obtained an order to
attend the proceedings. The suit now came on for further
consideration ; and the plaintiff asked that the tenant for
life might be ordered to replace, as capital, certain sums
which been paid to her as income; and, also, that
the residuary legatees might be ordered to repay to the
tenant for life sums which she had advanees.t.o them
for maintenance. It appeared that neither the tenmant
for life nor the two residuary legatees had had notice
that the cause had been set down for further consider-
ation.

Mr. Chitty and Mr. F. H. Colt, Mr. Ince and Mr.
Romer, and Mr. D. Sturges appeared for some of the
parties interested.

The MastER oF THE RoLLS was of opinion that no
order could be made against the tenant for life and

}In re RERs, Rers v, GEORGE.

g | residuary legatees, unless they had previous notice that

the suit was coming on for further consideration; and
directed the matter to stand over for a fortnight, in order
that such notice might be given them.

Haur, V.C.

April 15, }

Privilege of Parliament— Committal for Contempt—
. Duration of Privilege.

The liquidator of the above company applied, on
March 20, just before the dissolution of Parliament, for
the attachment of Mr. Fortescue Harrison—then a mem-
ber of Parliament—for contempt of Court in disobeying
an order of the Court in the winding up for delivery of
papers and payment of moneys. The application was
refused on the ground of privilege.

Parliament was, on March 23, dissolved ; and, on
April 2, notice was given by the liquidator of a fresh
motion, with the same object. This motion was served
on April 6, and now came on. Mr. Harrison was not a
member of, nor nominated for election to, the new Par-
liament.

Mr. A. Younyg in support of the motion.

Myr. Hastings and Mr. M'Swinney, for the respond-
ent, again took the objection of privilege.

Havr, V.C,, held that, although there was no decided
case in which the privilege had asserted in favour
of a person not actually a member of Parliament, yet
the law was sufficiently laid down to the effect that
the privilege from arrest extends to forty days after a

Chancery Division.| p, ., Axaro-FrENcE O0-OPERA-

TIVE SOCIETY.
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rorogation or dissolution ; that period being fixed as
suﬂicxent to enable the member to return home from
in the Parliament. Forty days not havin

:?%::ﬁ in the present case, the motion was refused,
with costs,

Chancery Division.) KEMPE v. AxeLEskA (PENMON)
Hazxr, V.C. MARBLE QUARRIES COMPANY
April 22, (LxurTeD).

Company— Debenturesrepayable at future Date— Winding
up before Date—.Evgforcem{nt of Security.

The company, in 1877, issued debentures secured by a
deed dated December 31, 1877, by which the leasehold
quarries, plant, &c., of the company were demised for the
residus, less one day, of the term of twenty-five years,
for which they were holden, to Fearon and Swithinbank,
trustees for the debenture holders; and the company
covenanted for themselves, their succeasors, and assigns,
that the debentures should be a first c ; and the
company covenanted for themselves and their succeasors
to keep the premises in repair, to renew the plant, &c.,
and to insure against fire. The proviso for redemption
was on payment of &r!ilncipal und interest, according to
the terms of the debentures; and there was a power of
entry and sale by the trustees upon request of a majority
in number and value of debenture holders in arrear after
default for three months in payment of principal or in-
terest becoming due.

By the debentures the company bound themselves and
their successors to pay principal on July 1, 1884, and
interest in the meantime half yearly; with power for
the company to pay off the principal upon six months’
notice.

The company made a subsequent issue of debentures
under a security comprising a power of sale.

In October, 1879, a resolution was made for voluntary
winding up, which was confirmed, and the secretary was

appointed liquidator.
e plaintiff was the holder of the greater gart of the
anuary 1,
6 he commenced

first issue of debentures; his interest due on

1880, was not paid ; and on Februa

this action (suing on behalf of himself and all other
sons entitled to the security of December 31, 1877) to
realise the security. Mesers. Jones, who had purchased
the property upon a sale, under the security for the
second issue of debentures, were made defendants by
amendment.

Mr. Hastings and Mr. Vaughan Hawkins moved for a
receiver and manager.

Mr. Wm. Pearson and Mr. Buckley, for Messrs.
Jones, contended that the security could not be enforced
in respect of the principal, which was not due till 1884 ;
and said that they had offered to pay, and would pay,
the interest.

Mr. Everitt appeared for one of the trustees and for
the other debenture holders who were stated to have
received their interest.

My, Osborne Morgan aud My. Plummer for the other
trustee.

Mr. Newlle for the liquidator.

Harr, V.0, said that the security of 1877 made the
debentures repayable in 1884 only on the basis of the
company continuing its business, Upon the liquidation
taking place, the plaintiff was entitled to sue, on behalf

of all the debenture holders whose interest was the same
as his own, to have the security realised. He accord-
ingly made the order for appointment of a receiver and
manager. :

Chancery Division.
Fry, J.

}Bu.unn v. MARSDEX.
April 14.

Legacy— Erecutor—Set-off.

Mrs. Cross bequeathed a sum of 1,000. to her exe-
cutors, upon trust to pay the income to Miss FHarvey for
life. The executors purchased a sum of India Railway
Stock, which was placed in the joint names of themselves
and Miss Harvey. The purchase money of the stock and
legacy duty very nearly exhausted the 1,000/, The
estate of Mrs. Cross was liable for certain dilapidations
in respect of a house, the lease of which had been
vested in Miss Harvey, who was under liability to
indemnify the estate of Mrs. Croes. Miss Hurvey
mortﬁngad_ her interest in the railway stock to
the plaintiff, who had notice of the liability of Miss
Harvey in reagect of dilapidations.. The executors
of Mrs. Crosshad to pay for dilapidations. The plaintiff
brought this mo! action inst the executors of
Mrs. Oross and Miss Harvey, and the executors claimed &
a right to set off the life interest of Miss Harvey in the
railway stock, against the debt due from her to the eatate
of the testatrix in respect of the dilapidations,

Mr. Cookson and Mr. Parker for the plaintiff.

Mr. North and Mr. J. G. Wood for the defendants.

FRY, J., held that the railway stock had besn set apart
f(}r every purpose, and that the executors had no nght
of set-off.

Chancery Division,
Fry, J.
April; 16, 17,

Statute of Limitations (3& 4 Wm. IV. c. 27), ss. 2,

3, 26— Unknown Entry.

In this case the plaintiff claimed, among other things,
an injunction to restrain quarrying so as to break into &
cavity in ground under a road, the ownership of which,
subject to a right of way, belonged to some of the de-
fendants, The plaintiff rested her title to the right of
way on prescriptive user of it as a coal cellar for her
house. A defence raised was that the cavity was out of
sight and its existence unknown to the owners of the
soil, and that the time which would give a title by ad-
verse possession did not begin to run till such possession
was kmown to the owners.

My, Cookson, Mr. Everitt,and Mr, Lockwood for the
plaintiff.

Mpr. North and Mr. Cracknall for the defendants.

FRry, J., granted the injunction.

} Raixs v, BuxToN.

Common Pleas Division. | Re Tas Trusts oF THE WILL
April 24 oF Tmomas OLARE.

Husband and Wife—Conveyance by Married Woman
under 3§ 4 Wm. IV.c. 74,8 91.

Gathorne Hardy moved for a rule to dispense with the

concurrence of the husband of a married woman in the
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transfer of a mortgage, in which the husband had no
personal interest. The motion was made on the affidavit
of a son of the husband and wife, in which he stated that
his father and mother were living a; in consequence
of the intemperate habits of the father, which occasioned
his being confived in a lunatic asylum for a time; and
which stated that, although he had since been di

from the asylum, he was not in a fit mental condition to
execute a deed, or understand its nature.

The CoURT required the application to be adjourned
for an affidavit by a medical man, an application to the
husband, and also notice to him, so as to give him an
opportunity of appearing on the occasion of the motion
being renewed,

GorHARD AND OTHERS (PE-
TITIONERS) v, CLARKE AND
OrHERS (RESPONDENTS).

Municipal Elections Act, 1875 (38 & 39 Vict. c. 40),8. 1
subs. 2, Schedule 1 Form 2— Nomination Paper—
— Number on Burgess Roll of Seconder—Ballvt Act,
1872 (35 & 36 Vict. c. 83), 5. 18.

Petition to set aside the election of the respondents to
the office of councillor for the Heaton Norris ward of
the borough of Stockport.

The petitioners, who were three in number, and the

respondents, who were also three in number, were can-
didates at the above election, Three councillors were to
be elected.
. The nomination papers of the petitioners were handed
in at the proper time, and were in all respects regular
except that the register number of George Chapman,
who had subscribed each of the nomination papers as
seconder, was inserted as 696 instead of 704. %bjecl:ion
to the nomination papers of the petitioners was made to
the mayor, who allowed the objection, and declared the
respondents duly elected as being the only candidates
for the said ward.

From this decision the appeal was now brought.

Str H. James (Hopwood and Aspland with him) for
the petitioners.

ward Clarke (Morton Daniel with him) for the re-
spondents.

The Courr (Grove, J.,, and Lores, J.) held that
Schedule 1, Form 2, in the Municifal Elections Act,
1875 (38 & 89 Viet, c. 40), s. 1, by which ‘the
number on the burgess roll of the burgess subscribing ’ is
to be inserted, had not been sufficiently complied with,
and that the nomination papers of the petitioners were

therefore invalid.
Judgment for the respondents.

Common Plcas Division.
April 23, 26.

Cummon Pleas Division, | Re WEsT BROMWICHE SCHOOL
April 26, Boarp.

Elementary Education Acts, 1870 & 1878 (38 & 84
Vict. ¢, 75 ; 86 & 87 Vict. c. 86)—School Board Elec-
tion—Mode of questioning Election— Ballot Act, 1872
(36 & 86 Vict. ¢. 33)—C t Practices Munscipal
Act, 1872 (36 § 36 Vict. c. eo§
Wills (Anstie with him) applied to remove a petition

off the file, which had been gresented under the Oorrupt

Practices Municipal Act, 1872 (35 & 36 Vict. ¢, 60),

——3

g:inst an election to a school board, on the ground

t that Act did not a%wlly to school board elections.

By section 33 of the Elementary Education Act, 1870
(83 & 84 Vict. ¢. 75), any question as to the right of
any person to act as & member of a school board under
the Act, may be determined by the Education De-

ent, and their order so determining it is to
final. The Elementary Education Act, 1873 (36 &
87 Vict. c. 86) by its second schedule, which
is made part of that Act, declares that ¢ the Ballot Act,
1872, shall apply to the case of the election of a school
board in like manner as if the provisions thereof were
therein enacted with the substitution of *school board
election ” for ¢ municipal election.”’ In 1872, there was
passed not only the Ballot Act, 1872, which relates to
municipal elections, but also the Corrupt Practices Muni-
cipal Act, 1872 (85 & 38 Vict. c. 60); and by subsection
2 of section 2 of that last Act it is enacted that that Act
shall ‘be construed as one with the Acts for the time
being in force relating to boroughs and to elections in
ol ed by J the appli
t was argu eune, in opposition to the applica-
tion to remrogve theypetition in {E‘? case, that thopeﬂ"ect
of that subsection 2 was to incorporate the Ballot Act
with the Corrupt Practices Municipal Act, 1872; and
that, therefore, when the Elementary Education Act,
1878, applied the Ballot Act to a school board election,
11t8 ;;so applied the Corrupt Practices Municipal Aect,

The Courr (Lorp CoreripeE, 0.J., and GRovg, J.)
held that as section 83 of the Elementary Education
Act, 1870, had not been repealed, the proper mode of
disputing the election was by reference to the Education
Department, and not by petition under the Corrupt
Practices Municigql:.l Act; and the petition was ordered to

e.

be taken off the
Application granted.

Probate, Divorce, and
Admsralty Division,
Jamzs, L.J.

Baeearray, LJ. TeE Crry oF MANCHESTER.

Costs— Collision—Both Ships in Fault,

This was an appeal from an order of Sir R. PaILLI-
MORE giving the costs of an action, brought by the
owners of cargo on board a ship named the Moselle,
against the City of Manchester, to the plaintiffs.

Both ships had been found to be in fault; so that the
plaintiffs, according to the Admiralty rule, could only

recover half their .,
E&::wi what was done in the

Sir R. Phillimore,
case of the Milan (81 Law J. Rep. Adm. 105), gave
them their costs of the action. The case is reported 48
Law J. Rep. Adm. 70.

The City of Manchester appealed.

Buit and Clarkson for the ap ta.

Phillimore and Stubbs, for the respondents, waived
any objection, on the ground that it was an application
for costa,

Their Lorpsates considered that the ap was 8
proper one, a question of prineisle beinf involved in
1t ; reversed the decision in the Court below; and held
that the plaintiffs were not entitled to the costs.
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Bagearray, L.J,
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April 17, 26, 27,

Rival Traders— Libellous Circular—Article of Commerce
—Right to use original Maker’s Name— Injunction,

These were two appeals, both from decisions of
Mawxs, V.C.

The first action was brought by the company to re-
strain the defendants, the executors of the late Joseph
Thorley, from representing, in their advertisements and
circulars, that they alone were of the secret for
compounding the condiment known as ¢ Thorley's Food
for Cattle,’ and that the cattle food manufactured and
sold by the company was a spurious article, and not com-
pounded in accordance with the true recipe.

The second action was by the executors of the late
Joseph Thorley to restrain the company from represent-
ing any cattle food manufactured and sold by them as
the cattle food manufactured and sold by the late Joseph
Thorley, or that they were in any way the successors to
'trhhe }maineu formerly carried on by the late Jossph

orley.

It appeared that J. W, Thorley, who had given his

YOL. XV,

J. W. TrorLEY's CartiE Foop
CoMPANY v, Massax. Massax
v. J. W. TaorLEYs CaATTLE
Foop CoxMpaNY.

Nozer's Exrrostves Coxpawy v. Joxus & Co. (Chane.) 64
Reoiva v. Gasxarrr (Q.B.) T
Smaxxuixy Locat Boaep v. Mutae (C.P.) . 66
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Wapsworth v. Prcxies (QB) . . . 65
Waep v. Warp (Chauc.) . . . . . 63
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(Chape) . . . . . . . . 63
COURT OF BANKRUPTCY.
ArurTaGE, In ro. Er parts Moorz & RopiNsox's
Norrvomamsuizs Banxixe Coupaxyr . . ., 68
name to the eomnn , was the brother of the late Joseph
Thorley ; that brothers knew the secret for

compounding the cattle food; that Joseph Thorley had
for many years employed his brother to assist him in his
business; that Joseph Thorley by his will directed his
executors to carry on his business; that on the death of
Joseph Thorley, J. W. Thorley, who had some eight

ears previously left his brother's service, was induced to
Join in getting up the company; and that the cattle
food manufact by the company was substantially
the same as that manufactured by Joseph Thorley.

The circular complained of by the company was as
follows: ¢Caution. Thorley’s Food for Cattle. The
public, and in icular farmers, graziers, dealers, and
others, purchasing this world-famed food, are warned
that any food for cattle pugorﬁng to be Thorley's Food
for Cattle, and not signed with the name *‘Joseph
Thorley,” is not the manufacture of this establishment,
carrying on business as Joseph Thorley, the proprietora
of which are alone possessed of the secret for compound-
ing that famous condiment.’

The Vice-Chancellor h:ld, in the first action, that
this circular was a libel, and that the company were
entitled to the injunction they claimed; and, in the
second action, that the plaintiffs’ evidence failed to show
that the company had represented they were the suc-
cessors to, or were carrying on the business of, the late
Joseph Thorley.

P
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The executors appealed against both decisions.
Mr. Glasse and Mr. Nalder for the appellants.
Myr. Higgins and Mr. Townsend for the respondents.

Their LorpsHIps dismissed the appeal in the firat
action with costs, being of opinion that the circular, in
stating that the executors alone possessed the secret, had
gone too far, and was clearly libellous. Asto the appeal
in the second action, their lordships held that, or the
evidence, the appellants were entitled to an injunction.
Also the company had no right to use the term ¢ Thorley’s
Food for Cattle,” for that term meant the article which
had been made by Joseph Thorley, and which was now
made by his executors, The term had not come to mean
s.lm‘;ly an ‘article of commerce,’ but indicated the par-
ticular article which came from a particular manufactory.

A

BageaLLay, L.J. MARTANO v. MAXN.

ELL, L.J
April 28,

Married Woman—Next Friend—Securily for Costs—
Order XV1., Rule 8— Practice.

A married woman, the temant for life under her
marfiage” settlement, commenced an action by a mext
friend against the surviving trustee of the settlement,
and the executors of a deceased trustee, for an account
of the trust funds,

The defendant executors consented to the appointment
of a receiver. Immediately afterwards they applied by
summons that the next friend should give security for
costs, alleging that they had only then ascertained that
she was a pauper.

Baoow, V.0, dismissed the ap%lication, on the ground
that the matter was governed by the old practice in
Chsucery; and that, as the executors had taken a
material etep in the action b oonunting to the appoint-
ment of a receiver, they waived their right to
security for costs,

The executors appealed.
Mr, Hemming and Mr. Porter for the appellunts.
My, T. A. Roberts for the plaintiffs in the action.

Their Lorpsatrs directed the writ to be amended by
striking out the name of the next friend, and leaving
the married la.zl‘vl to sue alone. Their lordships also in-
timated that the old practice, both in Ohancery and
at common law, which required the application for se-
curity for costs to be made at the earliest possible
moment, and before a material step in the action had
been taken, was abrogated by the new Judicature Rules,
under which the Court had a judicial discretion to allow
a married woman to sue alone, with or without giving
security for costs, and to direct s next friend, in a
Proper case, to give security for costs at any time,

Court of Appeal.
Lorp Cox.{;‘men, CJ.
Brerr, L.J.
Corror, L.J.
Dec. 6, 1879.
April 30, 1880,

Practice — Case stated by inferior Court — Appeal
from Judgment of Divisional Court—Leave to appeal
—Judicature Act, 1878, s. 46; Public Health Act,
1875 (38 & 39 Pict. c. 55), 8. 269, subs. 7.

Appeal from the Queen’s Bench Division.

Case stated by Quarter Sessions under section 269, sub-
section 7, of the Public Health Act, 1875, for the de-
termination of a superior Court,

The case was argued and decided in the Queen’s Bench
Division, 48 Law J. Rep. M.C. 119, when judgment
was given in favour of the local board, who were the
respondents. No leave to appeal was given.

The prosecutor appealed,

Mr. Mellor and Mr. Goldney, for the respondents,
took a preliminary objection, and contended that the
case, on application to the Queen’s Bench Division, being
stated under subsection 7 of section 269 of the Public
Health Act, 1875, came within the dprovisions of section
45 of the Judicature Act, 1873 ; and that, as no leave to
appeal was gven, the determination of the Divisional

ourt was final.

Mr. Charles and Mr. Ravenhill, for the appellant, con-
tended that the case was not within section 46 of the
Judicature Act.

Their LorpsH1ps, having taken time to consider, dis-
missed the appeal ; holding that it was an appeal from an
inferior Oourt within section 45, and that, as no leave o
appeal had been given, the determination of the Divi-
sional Court must be final.

REGINA v. THE SwinDoX NEW
Towx LocaL Boarp.

Court of Appeal.

Jaues, LJ. TeE OaNADIAN Laxp RECLATMING
Bagaarray,L.J. ANp Ooronisine Company (Lr-
Brauwerr, L.J. MITED). ’

April 24. May 1.

Companies Act, 1862, 8. 185 — Acting as Director without
Qualification— Misfeasance.

This was an appeal from an order of JrssErL, M.R,,
made upon summons, directing tws?)&emns, Coventry
and Dixon, to pay each the sum of . by way of com-
genaation in respect of their misfeasance in acting as

irectors without being duly qualified (eee ante, p. 10).

My, Davey and Mr. Buckley for Coventry.
My, William Pearson for Dixon.
My, Ince and Mr. Seward Brice for the liquidator.

Their Lorpsa1rs allowed the appeal ; being of opinion
that section 165 did not constitute or create any new
right or new liability, but a mere machinery for the
more complete and speedy enforcement of rights and
remedies in the winding up of a company that could be
given by the ordinary procedure; and that, to aiglc{
that section, it was necessary to show something w

- | would enable the company, if a going concern, to bring
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an action according to the ordinary procedure. The
misfeasance mentioned in the section must be some act

uivalent to a breach of trust, and resulting in a pecu-
loss to the eomnany. Here there was no damage

to the company which was the legal result from any act
or omission of the :gpellants; and, accordingly, the
appeal must be allowed.
HIGH COURT OF JUSTICE.
Chancery Division.
Jesser, M.RR. ]menr.m v. Pocock.
April 26,

Settlement of Real Estate subject to Power of Sale—
General Power of Appointment by Will—Sale and
Reinvestment in Personalty—Appointment of *all
my personal Estate’— Wills Act, 8. 1, 27.

Land was settled to the use, in events which happened,
of such persons as Ann Brown should by will appoint,
with remainder, in default of appointment, to the use of
Edward Lee and his heirs. The settlement contained a

wer for the trustees to sell the land, the proceeds to
t: laid out in the purchase of other land to be settled to
the same uses; and, in the meantime, to be invested in
Government and other securities, and the income of
such investment to be Eid to the persons to whom the
rents of the purchased land would be payable were such
purchase then actually made.

In 1855 the settled real estate was sold, and the pro-
ceeds invested in Consols, and they remained so invested
at the death of Ann Brown.

Aun Brown, by her will, made in 1875, gave legacies
to the amount of 30,00017., appointed the defendants her
executors, and bequeathed all the residue of her personal
estate and effects whatsoever to two persons absolutely.
Hga&ersoml eatate, exclusive of the Consols, was under
6,0000.

The plaintiff, who derived title from Edward Lee,
claimed the Consols as representing the land to which he
was entitled in default of appointment of it by Ann
?l:?wn. The defendants demurred to his statement of

im.,

My, Davey and Mr. Rigby for the demurrer.

Mr. Chitty and Mr. J. G. Wood for the plaintiff.

The Master oF THE Roris held that the will of
Ann Brown o&emtod, with respect to the Consols, as an
execution of the power of appointment given to her by
the settlement ; and allowed the demurrer.

JEssEL, MR,
May 1.

Bettlement— Trust to pay Annuity to Husband and Wife
—Claim of Creditor of Husband to Whole.

Under an ante-nuptial settlement trustees were in
receipt of an annuity upon trust, to Il:.y the same to the
hosband and wife during their joint lives.

Judgment creditors of the husband had obtained an
order nies for an attachment of the whole annuity; and,
on the application to make the order absolute, the wife

}W,mn v. WARD.

asserted her right to have half the annuity paid to her,
or to have a settlement thereout made upon her.
Myr. Chitty and Myr. Stock for the judgment creditors.
Mpr. Ince and Mr. Nulder for the trustee and wife.
The MasTeER oF THE RoLLS was of opinion that the
husband was entitled to receive the whole annuity, and
ordered the same to be paid to the judgment creditors
until their claim was satisfied.

C"f,",,',_f,;’,;",_ 1:{"1"{0"' Re Fixaxciat CORPORATION.
M,,,’.3 Goopsox’s CLAIM,

Financial Company — Power to take Shares in other
Companies— Memorandum of Association.

Goodson was the registered owner of shares in the
);R:gent’s Canal Ironworks Company, and, as such, had
to pay calls on his shares. This was a summons by
him asking that the amount of such calls might be re-
Eaid to him out of the funds of the Financial Corporation,
e alleging that he had held the shares as trustee for the
corporation. One question was, whether the corporation
wero capable of holding shares in another company P
The memorandum of as3ociation stated that the Financial
Corporation was formed for the purpose of (inter alia)
‘undertsking, assisting, and participating in financial,
commercial, and industrial operations and undertakings,
both in England and abroad, and both singly or in
connection with other persons, firms, companies, and cor-
porations, and as well as principal as agent.’
My. Davey and Mr. Romer were for the summons.
Mr. Chitty and Mr. W. Renshaw, contra.
The MasTer oF THE RoLLs held that the words set
out above empowered the Financial Corporation to hold
shares in other companies.

a‘b"ﬁ“gsp{.,"%"’"‘ Re Tae West oF Exaraxp Baxk.
Ma y' L Er parte BookER.

Bankers— Ordis Business— Deed of Settlement—
" Ulitra Vires) 4

Adjourned summons.

This was & claim by Mrs. Booker to be admitted as a
creditor against the assets of the bank for the sum of
18,000., the estimated value of a guarantee given to her
by the bank,

In the year 1876 Mrs. Booker, at the request of the
bank, joined in conveyivl’lf certain property, in which she
was interested, to T. W, Booker & Oo. (Limited), in
consideration of having eighteen debentures of 1,000%
each of T. W, Booker & Oo. transferred to her, it i:eing
part of the arrangement that the bank should tee
the payment of the interest on these debentures under
their common seal, The main question in argument was
whether the giving of such a guarantee formed part of
the ordinary business of a banker.

Mr. Higgins and Mr. Macnaghten appeared in sup-
port of the summons.

Myr. Glasse and My. Romer for the official liquidator
of the bank.

Marins, V.0, said it was plain that, in the year 1876,
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the firm of T. W, Booker & Co. were largely indebted
to the bank, and that the bank had the power of dis-
ing of these debentures as they thought fit. The
ank had directed the transfer of certain debentures to
Mrs. Booker, and had guaranteed to her the payment of
the interest. Under their deed of settlement the directors
were empowered to transact every kind of banking busi-
nese, and to act in such manneras might appear to them
best calculated to promote the welfare of the bank.
Therefore, looking at the whole transaction, the guarant e
was within the scope of their authority, and must be
held to be binding upon the bank,

NosEL's ExpLosIvis COMPANY v,

Bacox, V.C. Joxes & Co.

April 14, 15, 20, 29.

Patent—Infringement— Custom Houss Agents— Practice
—Amendment at Hearing,

This was an action to restrain the defendants from
infringing the plaintiffs’ patent right in a substance
nam:gl ‘safety powder or dynamite’ The invention
consisted in rendering nitro-glycerine insensible to shocks
by absorption in porous unexplosive substances,

The statement of claim alleged that the defendants
had purchased from Krebs & Oo., of Cologne, a substance
called lithofractear (which was identical with the plain-
tifis’ patented substance), and below Gravesend tran-
shipped this lithofracteur from the German vessel to
ships which sailed to Australia, where the lithofracteur
was sold on behalf of the defendants ; and at the hearing
it was contended that this transhipment amounted to a
user or putting in practice of the plaintiffs' invention.

On the evidence, it appeared that the defendants were
not the importers, but only acted as custom house agents
in clearing the lithofracteur on behalf of Krebs & Oo.,
who had a magazine in Essex, to which the goods had
been removed ; and that the defendanta had no interest
whatever in the lithofracteur.

On this evidence having been given—

Mr. Aston and Mr. Cutler asked leave to amend, so
a3 to charge the defendants with the new user shown by
their evidence. They could not be prejudiced by charg-
ing them with acts which they must have known,

Sir H. Jackson and Mr. G'oodeve for the defendants,

Bacox, V.C., said that the amendment must be
allowed, so that a decision could be given on the facts
now in evidence—viz. that the defendants were not the
importers, but had acted as agents of Krebs & Co. in
desling with the lithofracteur. The plaintiffs would
have leave to amend their statement of claim, but not to
adduce further evidence. The defendants might put in
a further defence, and adduce evidence in support of it.
Costs to be reserved.

On April 20 the cause came on again on the amended
pleadings, by which the defendants were charged with
infringing the plaintiffs' patent by acting as agents for
Krebs & Oo. as aforesaid.

Mr. Aston and Mr. Cutler for the plaintiffs,

Sir H. Jackson and Mr, Goodeve for the defendants.

Mr. Aston in reply.

Chancery Division. }

Cur, adv, vult.

Bacox, V.O. (April 29), said that, having regard to
the nature of this jnvention, it was impossible to tran-
ship or otherwise handle any substance made according

to the inventiun without using or putting in practice
such invention ; that the defendants, by proc the
delivery from shipboard at Krebs & Co.’s zine of
lithofracteur, had accordingly infringed the tiffe

patent; and the plaintiffs were entitled to an injunction,
with costs,

Hart, V.0,
April 80,
Practice—Settled Estales Act, 1877, s. 38—Form of
Order for interim Investment,

This was an ordinary petition for sale under the
Settled Estates Act.

The er of the petition asked that the trustees of
the aetment might E authorised to invest the proceeds
of sale in one or more of certain specified investments
(being investments proper in the case of cash under the
control of the Court), with power to vary such invest~
ments. The only question was, whether under the above
section the Court %ad power to make an order in such
form, or whether the order must not specify the par-
ticular investment or investments of the fund. Refer-
ence was made to ‘Seton on Decrees,’ 4th ed., p. 1406,
Addenda, p. 1686,

Mr. Whateley for the petitioner.
Myr. Bunting for the trustees,

Havr, V.0, declined to make the order as asked i, bat
directed that the particular investment should be specified
in the order.

}In re Tayron's SErTLED EsTaTES.

Chancery Division, -
Ha1r, V.0. } Ire Fﬁnswﬁon%w;tmmv
April 7. May 3. X

Will — Revooation — Codicil declaring Trust — Parol
Evidence to ascertain Objects of Trust—‘ All my Per-
sunalty, such as Cash, Furniture, &c.'

The testatrix in this action having executed a will
and three codicils, executed a fourth codicil (dated
September 24, 1877), as follows: ¢ I bequeath and leave
to J. Beaumont, to whom I have willed my landed pro-

rty, all my personalty, such as cash, furniture, &c., to
E applied as I have requested him to do.’ There was a
memorandum in writing (not signed by the testatrix,
nor proved to have been tln-odm:ecl to_her) showing the
alterations of the will and three codicils, intended by the
testatrix to be made by the fourth codicil ; and J. Beau-
mont gave evidence, by affidavit, in the action, proving
that the mem>jrandum expressed the intention of the
testatrix a3 communicated to him by her. The conten-
tions raised were (1) that the fourth codicil did not
operate as a revocation of the will and three codicils as
to all the personal estate of the testatrix, but only as
to cash, furnitare, and articles ejusdem generis ; (2) that
the codicil, not containing any effectual dupomgon.of the
beneficial interest in the property comprised in it, did
not, in any way, revoke the will and three codicils; (3)
that the codicil created a trust, which trust could
and was, effectually made out by the parol evidence ; (4
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that the codicil created a trust; but that, the parol evi-
dence being inadmissible, the next of kin took.

My, Kekewich and Mr, Northmore Lawrence for the
plaintiffs,

Mr. Crossley, Mr. W. Pearson and Mr. Giffard, Mr.
Ingle Joyce, Mr. Graham Hastings and Mr. Tgad,}, and
Mr. Rawilins for the defendants. .

Cur. adv. vult,

May 3.—Hatt, V.C., held, first, thatthe fourth codicil
comprised all the personal estate of the testatrix, and
was an‘effectual revocation of the will and three codicils ;
and, secondly (aftera full examination of the authorities),
that the parol evidence was admissible, and that J.
Beaumont was a trustee to out the will and three
cudicils, with the alterations specified in his affidavit,

Fry, J.
April 21, 22, 23,
Breach of Trust—Mortgage— Priorities—Notice — Agent
—Fraud.

}OAYI v. Oave.

Oh. W, Cave, a solicitor, became by survivorship the
sole trustee of the marriage settlement of his brother,
F. Cave. Some of the trust funds were applied in the
purchase of land which was conveyed to F. Bave, in _fee.
A legal mortgage was executed, by F. Oave, of this land
to P, Ohaplin to secure & sum of money lent,and further
advances in that transaction. Ch. W. Oave acted as
solicitor for Chaplin, the mortgagee. F. Cave executed
successive equitable mortgages of the land to other
Kenona. When Chaplin advanced the last 500/, secured

hie mortgage, he had notice of the first of the equit-
:vl;.l;?rtguges, which was given, to secure 1,800%., to one
i

This was an action by the infant children of F.
Oave, who were interested in funds subject to his
marriage settlement, and they claimed to follow the
trust money into the land in which it had been invested,
and to have priority over the various incumbrancers. One
question was between the plaintiffa and Chaplin, whether
he was to be taken to have had notice of their right
because he employed as his solicitor in the trans-
action & person who knew what the circumstances
were; and that, therefore, Chaplin lost his right
to be protected i)y the legal estate. There was also
a question between the plaintiffis and the puisne
mo. , whether these equitable interests were of a
higher order than the plaintiffa’; and whether, conse-
quently, they were to rank before the lien of the trust
estate as their charges on the land.

Mr. Cookson and Mr. Everitt for the plaintiffs,
My, Fischer and Mr, Cochran for Chaplin,

Mr. Harrison and Myr. Warmington, My. North and
Mr. M‘Swinney, Mr. Romer, Mr. T. L. Wslkinson, and
Mpr. Bethel, aud Mr. Ethertngton for other defendants.

Fry, J., held that Oh. W. Cave had acted in such a
manner in the matter that his knowledge would not be
imputed to his principal, Obaplin, who was therefore
entitled to Priority; that, as between the plaintiffs and
the equitable mortzagees, the maxim qus prior est tempore
potior est jure was applicable, and the{‘ were to rank
subsequently to the plaintiffs; and, as Chaplin had ad-
vanced 6500V, after ho had notice of 1,800/, being secured

to White, Chaplin's 500J. was to be postponed to the
1,800L and interest ; and that the plaintiffs to that ex-
?&tl stood in White's place, and had priority over the

Chancery Division.
Fry,J } DAvIs v, ARTINGSTALL.
April 80, May 1,

Auctioneer— Liability for Goods received for Sale.

This was an action by a married woman against auec-
tioneers who had been employed lz{ the plaintitt's house
to sell goods to which the pﬂlinti was entitled as her
separate property. The goods were placed in a ware-
house hired for the purpose, and there put up for sale by
auction, Some of the goods were not sold ; they were
taken away by the plaintifi"s husband.

A t}ueetion in the action was whether the auctioneers
were liable for the value of the whole of the goods, or
only those sold.

My. Cookson and My, M Laren for the plaintiff,

Mr. Watson for the plaintiff’s husband ; and

My, North and Myr. Simmonds for the auctioneers.

FrY, J., held, on the authority of illiams v. Williams,
2 H. Bl, that though the sale took on premises
not belonging to the auctioneers for the purpose of the
sale, they received gomseion of the with an in-
terest, and were liable for the whole of the goods.

Queen’s Bench Division.
April 30,
Bankruptcy— Liquidation by Arrangement— Fraudulent
Omission of g\’ame of Creditor from Statement of
Debtsa—32 & 33 Vict. c. 71 (Bankruptcy Act, 1869),

s. 49, 126, 127,

Action for money lent by plaintiff to defendant; in
answer to which the latter set up an order of discharge
g::nted after a liquidation by arrangement which had
: bn entered upon subsequently to the incurring of the

ebt.

The County Court judge, before whom the action was
tried, upon proof that the debtor (the defendant) had
fraudulently omitted to insert plaintifi’s debt in the list
of creditors, gave judgment for the plaintiff; holding
that the order of discharge did not release the debtor by
virtue of section 49 of the Bankruptey Act, 1800, there
being fraud within section 127 of the same Act.

On appeal from this decision by motion—
Forbes showed cause.
Crunp, for the defendant, supported the rule.

The Courr (Lvsm, J., and FigLp, J.) allowed the
appeal ; and held that, having obtained & certificate of
discharge after liquidation, Ke debtor was entitled to
Klead it as a defence to the action, notwithstanding his

aving fraudulently omitted the plaintifi’s name from
the list of creditors. The exceptions in section 49 appl‘y
only to cases where the debt has been incurred by fraud,
or where forbearance of the debt has been obtained by
fraud ; and section 127 applies only to proceedings in the
Oourt of Bankruptcy.
Rule absolute.

} ‘WADSWORBTH v. PICKLES,
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8 . .. REGINA v. GASKARTH (CHAIR-| It appeared that Toy went as the appellant's assistant,
Queen’s ﬁ:"‘g Division. } ™" y\x or THE ALTRINCEAM |and ackiod for two ounces of the best copgee, for which he
Y O Locax Boarbp). id 24d. On being analysed, the coffce purchased was

Public Health— Election of Members of Local Board—
.D%mlg'ﬁcation of Member—Lease o) e Farm
to Member—38 & 89 Viet. c. 55 ( e Health Act,
1875), 8s. 27 & 29, and Schedule 11., Rule 84,

This was a rule for a mandamus to the returning
officer of the local board of health for Altrincham,
commanding him to certify Mr. John Newton as having
been elected a member of the local board at an election
of four members held on April 8,

It appeared that Mr. Newton stood third on the list of
eight candidates for the four vacancies; but the return-
ing -officer only certified the first two to be elected,
thinking that Mr. Newton was disqualified by reason of
his having & contract with the local board to take the
sewage, As to this, the facts were that the local
board held on lease certain land for the di 1 of their
80 , a8 authorised by section 27 of the Public Health
Act, 18765; and they had demised such land to Newton
for five years, from September, 1876, at a fixed rent, he
covenanting to cultivate it as & sewage farm, and to use
all the sewage to be sn?lied upon the farm, and the
board covenauting to deliver on the land all the sewage
made in the district.

Rule 64, Schedule IL, of the Public Health Act,
1875, says that ¢ any member who accepts or holds an
office or place of profit under the local board of whic
he is a member, or in any manner is concerned in any
bargain or contract entered into by such board, or par-
ticipates in the profit thereof or of any work done under
the authority of this Act in or for the district, shall,
except in the cases next hereinafter provided, cease to be
such member, and his office as such shall thereapon
become vacant. Provided that no member shall vacate
his office by reason of his being interested in the sale
or lease of any lands or in any loan to the local board.’

ZLumley Smith and L. A. Russell showed cause.

R. 8. Wright in support of the rule.

The Covurr (LusH, J., and FieLp, J.) made the rule
absolute for & mandamus ; holding that Mr. Newton was
within the proviso to the above rule, which was to be
construed with reference to section 29 of the Act, by
which power is conferred on the local authority to deal
with any lands held by them for the purpose of distri-
buting sewage by leasing the same for agricultural pur-
poses.

Rule absolute,

Queen's Bench Division. | Hoppgr  (APPELLANT) .
(M‘V‘ﬂg’: Case.) } Scorr (&tnsronnnm)).

Sale of Food and Drugs Act, 1876, s, 6—Adulterated
Article—Inspector acting by Deputy— Information.

Case stated under 20 & 21 Vict. c. 43.

The respondent was summoned, upon an information
laid by the appellant, the inspector appointed under the
Sale of Food and Drugs Act, 1875 (38 & 39 Vict. c. 63,
s. 6), for having sold, to the gm.]udme of one Toy, the
purchaser, certain coffee which was not of the nature
and quality of the article demanded by such purchaser.

ound to contain a large proportion of chicory.

" The justices dismissed the information, on the ground,
amongst others, that, the proceedings having been insti-
tuted?y the appeliant in his official capacity, he, and not
Toy, should have personally dealt with the coffee.

A. R. Jelf appeared for the appellant.

The respondent did not appear.

The Court (Lush, J., and Frero, J.) held that Toy
might be treated as an ordinary purchaser ; and that,
upon the above facts, the justices ﬁnd acted wrongly in
dismissing the information.

Case remitted.

Queen’s Bench Division.
(Magistrates' Case.) Bopuix Uriox (Respoxp-
May 4. ENTS).

Poor Rate— Liability to be rated—Market— Occupier of
Stall,

}Srn.ut (APPELLANT) v. THE

The appellant rented a stall in Bodmin market, year
by year, at a rent payable weekly. It appeared that the
stall in question had been put up to auction, and was
bought by the appellant and used by him on market days.
It was the third stall from the gate of the market, but
was capable of being removed, and there was no agree-
ment that it should always stand on the same identical
spot.

The question raised was whether there was any such
occupation of the stall asrendered the appellant liable to
be rated under 43 Eliz. e. 2.

Bitt Lewss for the appellant.

Petheram for the respondents.

The Court (Lusg, J., and Frerp, J.) held that the
appellant was not rateable, having acquired only the right

to a given stall in a given row, not the right to
place one on any definite portion of ground.

Judgment for the appellant.

Common Pleas Division. | Tae SHANKLIN LocaL Boarn
April 30. v. MILLER,

Public Health Act, 1875, ss. 160, 257—Notice of Appor-
tionment— Opportunities for Inspection of X

Special case on & from the County Oourt of
Hampebire, pieel

The %hintiffs sued for the proportion of expenses
payable by the defendant as owner of premises abutting
on a street paved, &c., by the plaintiffs, under the
powers of the Public Health Act, 1876. Previous to
the service of the necessary notices requiring the de-
fendant to pave, &c., a plan, in accor: with the
terms of section 150 of the Act, had been deposited at
the offices of the plaintiffs, to which access could be had
on Mondays and Thursdays, from 10 till 3. The
defendant having failed to comply with the notice to
pave, &c., the %i.ntiﬁ‘a themselvea executed the works,
and served on the defendant a notice of apportionment
‘in respect of expenses incurred by the plaintiffs in




KOTKS OF OASES,
. May 8, 1880,

THE LAW

fvoL. 150 67

JOURNAL.

aving, &c., certain streets called Osborne Road and
almerston Road upon which certain premises of which
you are the owner abut.” No notice of an intention to
dispute the apportionment was given by the defendant
ithin three months of the service of the notice, in
accordance with section 267. The Oounty Court judge
gave judgment for the defendant on the grounds that
the apportionment, being an apportionment of the ex-
incurred in repairing more roads than one, was
m law; and that the opportunities affurded to the
defendant of inspecting the documents deposited were
not, in his opinion, reasonable.
Archidald for the plaintiffs,
J. F. Qlerk for the defendant.

The Courr (DrxNMAN, J., and Lopgs, J.) reversed the
decision of the County Court judge ; holding that, the
three months indicated by section 257 having elapsed,
it was too late to dispute the apportionment; and that
the :ﬁ\ortunities for inspection of the documents,
directed by section 150, were not a condition precedent
to the validity of the apportionment.

Judgment for the plaintiffs.

: L. Hirr ». THe LoxpoN AXND
&mnwxl’ﬁagobcmmn{ NorTH - WESTERN  RATIL-
P . waY COMPARY.

Carriers— Ratlway and Canal Traffic Act (17 & 18 Vict.
c. 31), s, 7T—Limst of‘ Liability.
Appeal from the County Court of Hertfordshire.

The plaintiff delivered & ram to the defendants, to be
carried on their railway from Ajylesbury to Kings
Langley. On the journey, the ram was injured through
the negligence of the defendants’ servants. No contract
in writing for the carriage of the ram was signed by the
plaintiff, nor was any declaration of value made by the
plaintiff. On the back of the consignment note were
certain special conditions, limiting the liability of the de-
fendants—in the case of sheep to 2/. per head—but this
note was not signed by the plaintiff.

The plaintiff claimed 104 for the injury to the ram;
the defendants paid 2. into Oourt, and contended that
they were not liable for more than that amount b
virtue of the proviso coutained in section 7 of the Rail-
way and Canal Traffic Act (17 & 18 Vict. c. 81), by
which the limit of their liability for loss or injury, in the
case of a pig or sheep, is 2/, ¢ unless the person sending
or delivering the same shall, at the time of the delivery,
declare them to be of higher mue, in which cal:e the
company may charge a reasona ercentage on the ex-
cess of value above the limited aml:’l to l:g:id in addi-
tion to the ordinary charge.’

The County Oourt judge having given judgment for
the plaintiff tgol' the fi‘l“ g:munt, thgldefendanta moved,
under section 6 of the County Court Act (38 & 89
Vict. ¢. 50), and obtained a rule nisi to set aside the
jul(‘l.g::ont and enter judgment for the defendants ; against
whi

Hon. R. Grosvenor showed cause, and contended that
all the parts of section 7 were to be read ther ; and
any conditions limiting the liability of the company

must be embodied in a written contract, signed by the
consignor, in accordance with Peek v. The North
Staffordshire Raslcay Company, 32 Law J. Rep. Q.B.

241 ; and that, in the absence of such written contract,
the common law liability of the company attached.

Sutton, for the defendants, was not called upon.

The CoUrr NMAN, J., and Lores, J.) gave judg-
ment for the ngl;ndlmts; holdiug that the garoviso of
section 7 was a substantive enactment, which, in the
absence of any declaration of value, limited the common
law liability of the company without requiring a special

contract.
Rule absolute.

Common Pleas Division. | TAYLOR v. MKEAN AND
May 3. ANOTHER.

Bill of Sale—Sale of Stock in Trade— Trover.

One Bass, a draper, a8 a security for money borrowed,
gave & bill of sale of (énter alia) all his stock in trade to
the plaintiff, and by the terms of such &ill of sale the
money borrowed was to be repaid, on demand, at any
time ; and, until default, it was to be lawful for Bass to
hold and make use of the goods without hindrance of the

intiff, The bill of sale was never registered; and,
fore demand by the plaintiff, the defendants purchased
all the stock in trade of Bass, who then absconded.

In an action of trover for such goods by the plaintiff
against the defendants, the jury found that Bass sold the
goods fraudulently, and not in the ordinary way of bis
business ; but that the defendants did not know of this,
and bought them dona fide. Thereupon Lopes, J., at the
trial directed a verdict to be entered for the plaintiff.
A rule nis was afterwards obtained for a new trial,
against which

D. Kingsford showed cause.

Oppenheim in support of the rule.

The Courr (Lorp CoLerIDeR, 0.J., and DeNMAN, J.
held that the direction of the learned judge at the tri
was right, since the goods were the &hizmﬂ's, and Bass
had no right to sell them except in the ordinary way of
his business, which, according to the finding of the jury,
he had not done in the present case,

Rule discharged.

Probate, Divorce, and
Admiralty Division. »TrR Hresmerr.

May 4.

Towage—Delay— Payment of extra Sum,

This was a claim by the tug Vivid for a sum in re-
spect of three days delay at Gravesend. The Vivid had
contracted to tow the Hjemmett from Sea Reach to
London for a fixed sum; but, in consequence of a
collision, the master of the Hjemmett insisted on re-
maining at Gravesend to clear away the wr , and
that the Vivid should hold herself in readiness to com-
plete her engagement,

Clarkson for the plaintiff, the owner of the Vivid.

Phellimore for the defendants, the owners of the
Hjemmett.

SiR RoBERT PHILLIMORE held that such a claim as
this was of an indefinite character, since it was neither
properly & claim for towage or salvage, and could not be
sustained ; and dismiesed the action, with costs.
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OOURT OF BANERUPTOY. chattels, but fixtures,and that registration was, therefore,

: unnecessary.

Bankruptcy. ) In re ARMYTAGE. Ex parts Moore | a7 y M pellan
BAooxg.O:Ty. } & Roprnsox's NOTTINGHAMSHIRE | ¢hq ];anll:eing%omr: ff,w":,‘z,l’clf;’,‘:’ ‘2}',“ mt::
April 19. BaxxiNe OoMpaNy. chinery’ of a nature which before the Bills of Sale Act,
Bill of Sale— Registration—Trads Machinery—Fistures 1878, would have been fixtures, not chattels, so that

~—Chattels—Bills of Sale Act, 1878, 4. 8,4, 5,7.
Appeal from the County Court at Derby.

Armytage, on December 10, 1878, executed & mort-
gage to the appellants of & quarry, ‘together with the
limekilns, stone sawing mills, buildings, steam engines,
boilers, furnaces, shafts, gearing, motive power, plant,
fixed and movable machinery, apparatus, rails. sleepers,
&c.’ This mortgage was not registered as a bill of eale.
Armytage, in July, 1879, presented a petition for liquid-
ation, and a trustee was appointed in August, 1879,
At the date of the trustee's appointment there remained
in the debtor's possession at the quarry, amongst other
things, a steam crane, and certain tram rails, Upon the
evidence the CHIEF JUDGE was of opinion that both the
tram rails and the crane were 80 fixed to the freehold as
to be irremovable without damage to it. Both rails and
crane were claimed by the trustee and mor re-
spectively; the trustee submitting that, as to them, the
mortgage was a bill of sale, and void for want of regis-
tration; the mortgagees arguing that they were not

the instrument would, before that Act, not have been
a bill of sale. This instrument was executed before
the passing of the Act, which is not retrospective
(section 3).

Mr. Winslow and Mr, Horace Smith, for the re-
spondent, the trustee: This instrument deals with
chattels and things which may or may not be fixtures
in one mass, and would, therefore, have been a bill of
sale even before the present Act. But sections 4 and &
of the present Act make trade machinery chattels, and
the latter part of section 7 makes the Act retrospective
as to all th:s: not fixtures under the Act, and, there-
fore, as to trade machinery.

The Onrer Juper: In my opinion both the crane and
the rails are plainly fixtures, having been permanently
affixed to the ground. Section 7 of the new Bills of Sale
Act says that ¢the same rule of construction shall appl
to all deeds,’ &c. I therefore turn to the deed, and fin
that these fixtures are not separately assigned. Both
rails and crane are, therefore, the property of the trustee.

Appeal
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HOUSE OF LORDS,

House of Lords. | THE METROPOLITAN DisTRICT RATL-
May 4. WAY COMPANY v, SHARPE.

Arbitration under Rashoay Act—I ation of Lands
Clauses Comolﬂim Act,mo—reodc.

This was an a) from a decision (reported 48 Law
J. Rep. Q.B. 82g§:‘}lthe Court of -Appeal},x:.ﬂirming one
of Maxisry, J. '

y J.
The plaintiff Sharpe claimed com tion under the
Metropolitan District Railway Act, for deterioration in
value of a house ll){a:lhe works of the company. Under
section 14 of the Railway Act, the question was referred
to an arbitrator appointed by the ﬂoa.rd of Trade, who
made an award in which nothing was said as to costs.
The plaintiff delivered to the company’s solicitors her
bill of costs, with notice of taxation. %he company de-
nied their Liability to pay the costs.

This action was then brought to determine the ques-
tion of liability, the plaintiff claiming under sections 1
& 84 of the ds Olauses Consolidation Act, 1845
(which Act was incorporated with the company’s Act,
except where expresely varied), to have her costs taxed
by a Master and pai

The company contended that the mode of arbitration

ided by their Act being different from that in the
Clauses Act there was an ex variation, and
that the provisions in the latter Act were not applicable
in respect of costs. They further contended that the
Master was named in the Lands Olauses Act not qud
Master, but as a designata, whose decision was
to complete the award, and that the proper
course was for the plaintiff to apply to him to tax the
VOL, XV,

Maxisty, J., gave judgment for the plaintiff, and
ordered the costs to be taxed. The Court of Appeal
affirmed the jndgment.

The com [ ed.

Sir H. &:u a);'d I;.pn?lallllr. Pollard for the

My, W. G. Harrison and Mr. Man, for
ent, were not called upon.

Their Lorpsures (LoRp SkiBorn®, L.0., Lorp
HaTHERLEY, and Lorp BrLAokBURN) affirmed the deci-
aion of the Court of Appeal, with coste,

a&p:lhnts.

respond-

OCOURT OF APPEAL,
Court o] ,
J ui{, L.g.

Bagearray,L.J.
Bramwerr, L.J.
April 11,

Trade Mark—Name wn Arabic Letters— on of
Commissioners of Patents— Trade-Mark stration’
det, 1875 (38 & 39 Pict. c. 91), a. 1, 10—Trade-
Mark Rules, 1876, Rule 61.

A by the Regw trar of Trade-Marks from Baocox,
V.C.l:mdyNotas of Cases, 1879, p, 62.

The question was whether Messrs. Rotherham & Sons
had a right to register as a trade-mark under the Act
the wc::s ¢Tod,’ written in Arabic characters.

Mr. Rigbx{for the Registrar of Trade-marks.

Sir H, M. Jackson and Mr, Moloney for the re-
spondents.

Their Lorpsares affirmed the Vice-Ohancellor's deci~
sion that the respondents were entitled to have their
trade-mark registered.

In re RorasrEAM & SoNs' TRADE

Q
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Court of Appeal. examination on & summons taken out by the liquidator
JaMEs, ﬁJ. under section 116 of the Companies Act, 1862, under
Bagearray,L.J, Dicxs ». B these circumstances. .
B: LJ. v. DROOKS. " The above company was being wound up voluntarily,
April 27, 80, and the liquidator, on behalf of eeomptny.hadhong{t
ay 3, 4, ) an action against i[r Heiron for damages for falsely re-
Copyright in Engraving—Coloured Copy of Original g:ﬁ:ntmg o position and credit of a customer of the
Dicture—The Hogarth Acts. Tnterrogatories had been served on, and had been

This was an appeal from the decision of Bacox, V.C.
The plaintiff, towards the end of 1878, was bringing
out, as & Ohristmas supplement to his weekly public-
ation, called Bow Bells, a coloured lithograph, designed
as a sample for Berlin wool work, after Millais's celebrated
icture, the ¢ Huguenot.” The defendant was the owner
g;ln%;r 8 GgoAII. c. }8ﬁt\nd 7 Geﬁ. IIfI. c. 38, known ll:l
) th Acts) of the copyright of an eugraving by
T. O.Ogrlow, after Mil.laiﬁ.y The defendant had de-
livered a circular cautioni

newsvendors against in-
fringing his copyright; and upon this the plaintiff
brought his action, claiming damages for slander of his
title to the coloured lithograph, and an injunction
against the circulation of the circular. The defendant,
by counter-claim, asked for an injunction against the
publication of the coloured litho%-nph as an infrli:?‘o-
ment of his copyright, and for the statutory penalty
of five shillings for every copy which had been printed
by the plaintiff.

The Vice-Chancellor had given judgment in favour of
the defendant, granting him his injunction and the
penalty—a moiety for himself, and the other moiety to
go to the Orown. The penalty amounted to 6,2507,

Phe plaintiff appealed.

pJ!ellvi. avy, Mr. Whitehorne, and My, Oswald for the
appellant. .

Mr. Hemming and Mr. Ingham for the respondent.

Their Lorpsarps held that the coloured lithograph
was not a copy of the engraving within_the meaning of
the statutes. It was acopy of Mr. Millais's design,
in which there was no copyright. But the protection
given by these statutes to the engraver was intended
to be, and was, commensurate with his work as an
engraver. The coloured imitation in question could be
produced without making use of the engraving as an
engraving, and was therefore not a piratical oo¥y of the
engraver's meritorious work. The judgment in favour of
the defendant must therefore be reversed.

It having appeared from the vivd voce evidence of the
defendant, given on the :speal, that only one copy of the
circular complained of had been delivered to a customer
of the plaintifi’s, their lordships furtber held that the

laintiff had failed to prove any appreciable damage.

e action was one which ought never to have been
_brought, and must be disnissed, with costs. The plaintiff
to have the costs of the counter-claim.

C‘"j"‘ of ippjeal
Auzs, L.J.
Bmem.’u, L.y, \In re THE METROPOLITAN BANK
BrauweLL, L.J. (LrurrED).
May 10.

Voluntary Winding-up— Action by Liquidator against a
Director—Interrogatories sufficiently answered—Sum-~
iquidator to eramine Director—The Com-

mons by
pantes Act, 1862, ss. 115, 138,

Appeal from an order of Bacox, V.0, directing Mr.
Heiron, a director of the above company, to attend for

answered by, Mr, Heiron; and a summons for a-further
answer had been dismissed.

The action was set down for trial; and then the
liquidator took out & summons, in the winding up, under
section 115 of the Act, for the purpose of examining
him concerning his dealings with the company.

The Vice-Ohancellor, considering that the liquidator
was entitled as of right to the order, granted the appli-
cation,

Mr. Heiron appealed.

Sir H, Jackson and Mr. Northmore Lawrence for the

ap;lhnt.
r. Hemming and My. Whitehorne for the liquidator.
Their LorpsHIPS Were of o.rinion that the proposed
examination was vexatious and oppressive. Under sec-
tions 115 and 138 of the Companies Act, very inquisi-
torial powers were conferred on liquidators; and, the
more inquisitorial they were, the more the Court was
bound to see that they were not used for purposes of
vexation and opgreaion. The information the liquidator
now sought to obtain could have been ascertained, under
the statute, before he commenced his action. But he
had called upon the defendant to put in a defence; he
had called upon him to answer interrogatories ; and had
harassed him with a summons for a further answer; and
now, after the action was set down for trial, he sought
to take advantage of the powers conferred by the statute.
The Vice-Chancellor had granted the apbplicuﬁon not on
the ground that it was just and reasonable, but on the
assumption that it was a matter as of right ; but, under
the circumstances, such a ing ought not to be
allowed unlees a strong case was out to the satis-
faction of the Qourt, The appeal would be allowed,
with costs,

HIGH OOURT OF JUSTICE,

Chancery Division.
Bacorx, V.0,
May 8.

Partition—Sale— Overriding Trust.

Demurrer.

Jonas Denby, who died in 1850, by his will gave to
trustees three freehold cottages upon trust to Hy the
rents and profits to his sons, Jonas Denby and Holmes
Denby, during their respective lives, in equal shares ;
and, in case of the death of either of them without
lawful issue, the whole was to go to the survivor; but
in case of the death of either, leaving issue, his share of
the rents was to be divided among his issue until the
death of the other son, and after the death of the sur-
vivor of the two sons the testator directed the cottages
to be sold.

Holmes Denby died in March, 1878, leaving two child-
ren, the plaintitfs. Jonas Denby was still living, and
had several children.

}Swm v. DENBY.

The plaintiffs brought an action claiming o sale of
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the property in lieu of partition, as being entitled to a Division.] In re GoverNMENT SEOURITY FIRE
moiety. Hawr, V.C, } InsuRaNcE CompANY (LIMITED).

The defendants, the present trustees of the testator's May 1, 8. Mvuprorn’s Oramx.

will, demurred.

Mr. Birrell for the defenlants: The testator has
pointed out & time for sale which has not yet arrived, and
which cannot be anticipated (Zaylor v. Grange, 40 Law
J. Rep. Ohanc. 24; s.c. 13 Ch. D. 228).

Myr. Dunning for the plaintiffe: Taylor v. Grange was
a much stronger case than this. The property here is
only cottages; in that case the trustees had extensive
trusts and powers for working valuable quarries, the sale
of which would have injured the other shares,

Baoox V. C., allowed the demurrer, with costs,

Ch Division.
Bacox, V.0.
May 8.

Practice—Notice of Claim between Co-defendants—
Order XV1, Rule 17. *

Further consideration.

Action by some of the beneficiaries under the will of
Jobn Bautler, sen., inst John Butler and Walter
Butler and another, the trustees of the testator’s will.
The plaintiffs claimed against John and Walter Butler a
declaration that they were jointly and severally liable in
Te of certain trust moneys improperly invested in
breach of their trust. John But.ﬂr, by his defence,
claimed contribution from the defendant, Walter Butler,
in respect of the trust moneys, if the Court should con-
sider the investments improper. This defence was de-

livered to Walter Butler, but there was no counter-claim
against him, At the hearing before Bacox, V.C., the
investments were declared improper, and the defendants,
John and Walter Butler, jointly and severally liable to
make them good. An account of what was due in
respect of these sums was ordered, and further consider-
ation adjourned.

A previous action had been brought by John Butler
against Walter Butler, in which the former claimed an
indemnity against the latter in mas:ct of the improper
investment of the same trust funds, This action was
dismissed, with costs.

Upon the further consideration, the defendant John
Butler asked for an inquiry how and in what proportions
a8 between the defendants John and Walter Butler the
sums ordered to be paid to the plaintiffs should be borne.
Walter Butler resisted the inquiry.

Mr. Mackeson and Mr. G. Williamson for the
plaintiffa.

Mr. Horton Smith and Mr. Nugent, for John Butler :

}Bmxn v. BUTLER.

This defendant claimed contribution from his co-de-| Th

fendant in his statement of defence, and served that
eading on his co-defendant. That was a sufficient notice
of the claim (Furness v. Booth, 46 Law J, Rep. Chanc.

112; s. c. L. R. 4 Obanc. Div. 586}
Mr. W. W. (Sir H. M. Jackson with him) for
‘Walter Butler: There was no counter-claim between

the co-defendants ; and, therefore, no proper notice of
Jobn Butler’s claim has been given to this defendant.
The question cannot, therefore, be raised ; at any rate not
at this period of the p i

Bacox, V.C.: This is, no doubt, somewhat new prac-
tice, and care must be in applying it; but, in my
opinion, Walter Butler had sufficient notice witj:i.n the
terms of the rules of the other defendant’s claim, and eo

I must allow the inquiry,

Company— Winding-up— Proof — Breach of - Contract—
Omtrzct o deliver fully-paid-up Shares— Non-regis-
tration of Contract—-Ci ory Negligence— Measure
of Damages.

The company contracted in writing with Mr. Mudford,

a newspaper proprietor, to pay him for the insertion of

their advertisements in fully-paid-up shares.  They

issued to him shares as fully paid up, upon which no-
ing had, in fact, been paid ; and for which, the contract
not having been registerod, be was held lisble to calls in
the winding-up of the company (see White's Case, 48
Law J. Rep. Ohanc. 820). He was not aware, previcus
to the winding up, that the contract was not registered.
Mr. Mudford sent in a claim to prove for the nominal
value of the shares by way of damages for the breach of
contract.

Itap that shares were subscribed for after the
issue of Mr. Mudford's shares.

The liquidator sought the direction of the Court as to
admitting the proof,

My, Eddis and Mr. Plummer for the claimant,

My, Hastings and Mr. Methold for the company.

Hari, V.0., directed the proof to be allowed. The
contract to give fully-paid-up shares meant shares validly
paid up: it was for the company, not for Mr. Mudford, to
see that the contract was registered ; and the measure
of was the value of really paid-up shares when
these were taken, which value, from the fact of shares
having been afterwards subscribed for sufficiently, ap-
peared to be the same as their nominal amount.

Haxz, V.O.
May 8,
Attachment of Debts—Moneys in Hands of Receiver of

the Court—Moneys to become payable ¢ in futuro’—

Rules of Court, Order XLV.

Mrs. Cowans was entitled for her life, under the will
of the testator in the cause, to an annual payment out
of his residuary trust estate, and to the rents of his real

}an v. WRIGHT.

estate, A receiver, having been appointed, was, by an
order in the cause, directed to make these payments to
Mzrs. Cowans.

Mossrs. Basil Willis & Co. obtained a judgment in
the Queen’s Bench Division, and a judge's order for g%-
ment, upon which ehe made default in October, 1879.

ey, in December, obtained a garnishee order nisi
athcfiing the moneys in or to come to the hands of the
receiver, payable or ing to Mrs. Cowans, to answer
their debt (subject to prior incumbrances).

The summons to make the order absolute was ad-
journed into Oourt.

M. Charles Browne for the applicants.

Mr. Aspland for Mrs. Cowans, and a prior incum-
brancer, contended that the moneys in, or, at all events,
those yet to come to, the receiver's hands, were not a
debt within the meaning of Order XLV,

Havi, V.C., made the order. This remedy was not
destroyed by the Court substituting a receiver for the
trustee; and the point as to future momeys was an-
:Q'M.B. l;l;ythocue of Tapp v. Jones, 44 Law J. Rep.
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Chancery Division. inhabitants at large, to contend that the matter was res
Fry, J. Ta . WILLIANS judicata ; and, secondly, whether, if 8o, the adjudication
April 27, 28, 29. OMAS T, g in 1878 was conclusive and binding on the justices at
. May 7. ’ the hearing of the summons in 1879, - -

- Tyrade Names— Libel—Foax's Act,

This was an action, by a needle manufacturer, against
Australian merchants, to restrain the distribution of
trade circulars, on the ground that they implied that the
slnintiﬁ"s needles were spurious, and were calculated to

mage his trade. ,

Three 1 objections were taken for the defence.
1. That an injunction would not be nted to restrain
a libel. 2. t, by virtue of Fox's Act, before any re-
lief could be given, the question of libel or no libel
must be tried by a jury. 8. That special damage must
be shown.

My. Cookson and Mr. Beale for the plaintiff.

Mr. Kay and Mr. MacSwinney for the defendant.

Fry, J., overruled all the objections. He held one of
the circulars to be libellous; and restrained its distribu-
tion.

Quem(M 's Bmcel:’ %‘evmon) X

agistyat .

) May 5,

Public Health— Paving private Streets— Highway repatr-
able by the Inhabitants at large— Decision qu Justices
as to Character of Street conclusive—* Res judicata’—
88 & 89 Vict. c. 56 (Public Health Act, 1875), 8. 150
—Dismissal of Complaint, Evidence of—11 & 12 Vict.
c. 43,8 14,

Oase stated by the Court of Quarter Sessions for the
hundred of Salford.

In 1873 the local board of Bradford summoned
Hutchins for payment of his proportion of the expenses
incurred in sewering Mill Street, upon which his pro-

abutted, tbey%nving given him a notice under the

ic Health Act to do the work, and the notice not
baving been complied with. The justices, after hearing
evidence, dismissed the summons on the

Mill Street was a bighway reg:i:able by the inhabitants

at large. In 1879, the local board gave a freeh set of

notices, requiring the owmers and occupiers in Mill

Street to pave and level the street ; and, on default of com-

pliance, again summoned Hutchins for the expense in-

curred by them in doing that work themselves. The
justices made an order upon him for payment ; and, on
appeal, the quarter sessions upheld the order. The

questions for the Court were, whether the ap; t

was entitled upon his grounds of appeal, which only

stated that the street was a highway repairable by the

}Rnem.; v. HuToHINS,

ground that | gages

Hopwood, in support of the order of sessio od
that the first deciefon was analogous to & no::’w'.tl;g:nd
did not preclude the board from reopening the question
with additional evidence at a subsequent date ; and that,
as the appellant had not, under Jervis's Act (11 & 12
Vict. c. 43, 5. 14), required the justices in 1873 to give
him a certificate of dismissal, he could not rely on the
i.nfon;:ll entry in the magistrate’s note book as an
estoppel.

Ambrose, contra, was not called on.

The Courr (LueH, J., and FieLp, J.) made the rule
abeolute to quash the order; holding, first, that the
grounds of appeal sufficiently raised the point, and
should have been amended by the sessions, if n ;
and, secondly, that the decision in 1873, being one o; Y
Court of competent jurisdiction as to the ¢ ter of
the street, and made between the same parties and not
appealed against, was binding on the justices in 1879
a8 conclusive of the question raised on the summons.

Commaon Pleas Division, | CHEBSHUNT v. HAXD. HARRI-

May 6. 80N (OLAIMANT).
Bill of Sale— Prior Mortgage of Freehold and Leaseholds
—Consolidation of Mortgages,
Special case.

The goods of the defendant having been seized in
execution, one Harrison claimed them as grantee under
a registered bill of sale. The claimant ison was
also mortgagee of certain freehold and leasehold pre-
mises, mortgaged to him by the defendant prior to the
granting of the bill of sale; these mortgages were not
registered. The goods were more than sufficient in
vnstxe to cover the amount advanced under the bill of
sale, but the claimant claimed to be entitled to the sur-
plus remaining after realisation of the bill of sale, on the
ground that he was entitled to consolidate the mort-
by virtue of the equitable doctrine that where one
person vested in himself, by way of mortgage, two
estates the property of the same mortgagor, one of them
cannot be redeemed without the other.

French for the plaintiff, the execution creditor.

Arthur Leach for the claimant.

The Courr (DENMAN, J., and LINDLEY, J.) held that
the equitable doctrine of consolidation of m s
could not be extended so as to enable the claimant to
defeat the right of the execution creditor to the surplus
remaining realisation of the bill of sale.

Judgment for the plaintiff.

——e——




Oy o a0 THE LAW JOURNAL. (oL 181 73
&able of Cases.
— e —
OGURT OF APPEAL, MorTox aNp Harrerr, Inre . . . . . 74
CarrtaL axp Counties Bawx v, Havry & Soxs , 74|Rora v. B0 . . . . . . . .74
GreAVES v. ToFmzp . . . . . . 73
Hrr axp Ormers v. MaxaoERs oF TEE METROPOLI- HIGH OOURT OF JUSTICE.
TAN AsyLuM DistricT . « e s . 76 | PaTexT SAFETY GUN OoTTON CoMPANY v. Wrsox (C.P.) 76
HocEv.BooR . . 4+ o+ « o+ « o+ 74|Rmor¥a v, Jusrices oF Essex QB.). . . . 76
Jones v. Moxts Vibzo Gas Company + o« o 78|STRELLEY v, Pmarsox (Chane.) . . . .« . 75

COURT OF APPEAL,
Court o A’pfeaL
J’Axi(, .J.
Bagearray, L.J. } Greaves v. TorreLp.
May 1, ,8

Unregistered Annusty— Purchaser with Notice—18 & 19
Vict. c. 15, 8. 12.

Appeal from the decision of tlie MASTER oF THB RoLLs,
noted ante, p. 10, holding that & purchaser of land, with
notice of an w red annuity charged on the land,
took the land free from the annuity.

My. Ince and My. G, C. Price for the appellant (the
annuitant).

Mr. Chstty and Mr. Ingle Joyes for the purchaser.

My, Vernon Smith and Mr, H. Humphreys for other
parties.

Their LorpsnIrs reversed the decision of the Master
of the Rolls; being of opinion that the annuitant was
entitled to equitable priongeover those purchasers and
incambrancers who took land with notice of the
annuity.

VOL. XV,

Court o A
B, L5
CorroN, LJ. |Joxes ». THE MoNTE VIDEO Gas
THrs16ER, LJ. CoMPANY,
April 21.
ay 12.
Practice— Discovery— Affidavit of Documents—Rules of
Court, Order ., Rule 13.

Appeal from the Queen's Bench Division.
Action for wrongful dismissal.

Defence—Justification of the dismissal on the ground
of disobedience, and a failure to make proper reports.

The plaintiff obtained sn order for discovery; the
defendants made an affidavit of documents, to which the
plaintiff replied by an affidavit specifying certain docu-
ments which he stated he knew been in the
defendants’ possession or power, and which be believed
still to be 80, but which they had not disclosed. The
defendants then made an affidavit, stating that these
documents were not relevant to the action.

On this a Master made an order for a further affi-
davit. The defendants appealed; and, the hearing
having been adjourned for a further aflidavit by the

plaintaff, the plaintiff made an affidavit, pointing out, in
R
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detail, how the specified documents were material. The
Jupes then affirmed the Master's order,and the Queen’s
Bench Division affirmed the decision of the judge.

The defendants appealed.

Mr Will (with him Mr. Farwell) for the appellants.

My, Archibald for the plaintiff.

Their LorpsHIPS took time to consider, and to consult
the other judges of the Court of Appeal; and, on
May 1, delivered judgment allowing the appeal ; holding
that an affidavit of] documents is conclusive, and cannot
be contradicted, unless it appear, either from the affi-
davit itself, or from admissions or documents referred to
in the pleadings of the party making the affidavit, that
he has, in his possession or control, other documents re-
levant to the action.

i

Oorror, L.J.
Taesiexr, L.J.
April12. Mayl3.
Elementary Education Acts, 33 & 84 Vict. c. 75, ss. 53,

54, 57—386 & 87 Vict. c. 86, s. 10—Defictency of

School Fund—Power of Board to borrow for tem-

porary Purposes.

Appeal from the Queen’s Bench Division, reported
48 Law J. Rep. Q.B. 729.

The question on this appeal was whether a school
board is entitled to borrow money, for current expenses,
in any other way than that provided by section 10 of
36 & 37 Vict. c. 86.

The auditor, holding that a school board is not, had
disallowed a cbarge for interest on & loan advanced to
the London School Board without the requirements of

the above section being satisfied.

" The Queen's Bench Division made a rule absolute to
quash this disallowance.

The auditor appealed.

The Solicitor-General (Sir H. Giffard) and Mr. Anstie
for the appellant.

My, Jeune (Sir H. James with him) for the school

REeetNA v. REED.

Their LorpsHIrs, having taken time to consider, de-
livered judgment, on May 18, reversing the decision of
the Queen’s Bench Division; holding that a school
board has no power to borrow money save under sec-
tion 10 of 868 & 37 Vict. c. 86; and that the auditor’s
disallowance was, therefore, right.

Court of Apgeal
Brarr, LJ.
Corron, L.J. Hoor v. Boor,
TaEsIeER, L.J.
May 18.

Practice — Order referring Issues to Official Referee
made by Judge at Trial—Appeal— ther to Divi-
sional Court or Court of Appeal—S. 67 of the Judica-
ture Act, 1878.

This was an appeal from an order made, under section
57 of the Judicature Act,1873, by Grovg, J., at a trial,
referring all the issuee in the action to an official referee.
he plaintiff appealed from the order to the Court of

T
Appeal,
r. Willis and My. Morton Smith, for the defendan
now took the preliminary objection that the appea&

should have been to & Divisional Court in the first in-
stance. )

Myr. Digby Seymour and Myr. Smalman Smith appeared
for the plaintiff.

Their Lorperips held that the order, having been
made by Grove, J., sitﬁnilu a judge of assize, was the
order of & Court from which the ap was direct to
the Court of Appeal, and not like an order in chambers,
from which the appeal was to a Divisional Court. The
appeal was, therefore, heard; and, in the result, their

lordships refused to interfere with the discretion exer- .

cised by Grove, J.
Court of Appeal

Jauszs, L.J. )
Baaeartay,L.J. In re MorTON AND HALLETT.
Brauwery, L.J.
May 14.
D%‘l'fc to Tnju'tm—l}nut or bnS’ale toH be a.;ocuted by
visees or Trustees for Tyme being— Heir of surviving
Trustee— Vendors and Purchasers Act, 1874,

This was a summons, taken out under the Vendors
and Purchasers Act, 1874, by the purchaser, objecting
that the heir of the surviving trustee of a will {nd
power to sell.

The testator devised copyholds to two trustees, upon
trust that they, or the trustees for the time being of hi
will, should, after the death of a tenant for life, sell and
distribute the proceeds. The will provided for the
appointment of new trustees, Both the trustees were
dead, and no new trustee had been eppointed. The
tenant for life was dead, and the heir of the surviving
trustee, having been admitted to the copyholds, had now
contracted to sell them.,

The MasTer or THE RoLLs had held that the heir
could give a good title.

The purchaser appealed,

Mr. g]n’tty and Mr. F. W. Maitland for the appellant.
Mr. Davey and My, W. W. Cooper for the respondent.
Their Lorpsrares affirmed the decision of the Master

of the Rolls.

Court of t?:peal.
gm L{y TaE CAPITAL AND CoUNTIES BANK
, LJ.
TaeareER, L.J. v. HEnTY & Soxs.
May 14.

Lsbel— Privilege— Malice.
_ Appeal from a judgment of the Common Pleas Divi-
sion.

Action for libel, alleged to have been written and
published by the defendants, who were brewers at Chi-
chester, of the plaintiffs,

The defendants had, for years, allowed their travellers
to take cheques from customers on the branch banks of
the QOapital and Counties Bank, and the bank had been
in the habit of cashing those cheques. A new
of the bank having been ap;ointed, he refused to con-
tinue the practice ; and the defendants thereupon sent a
circular (being the libel complained of) to each of their
customers in the country, shmni that ¢ Messrs. Henty &
Sons hereby give notice that they will not receive in

yment any cheques drawn on any of the branches of
the Oapital and Counties Bank.' The statement of
claim alleged that the defendants falsely and maliciously
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published this circular, meaning thereby ¢ that the
plaintiffs were not to be relied on to meet the cheques
drawn on thein, and that their position was such that
they were not to be trusted to meet the cheques of their
customers.’ At the trial Lorp CorLermek, 0.J., left
certain questions to the jury, upon the answer to which
they could not agree, and were, therefore, discharged
witiout verdict. The defendants moved the Common
Pleas Division to have the verdict entered for them on
the ground that there was no evidence upon which the
jury could properly have found that the publication com-
plained of was a libel; that, if it was, the occasion of
ublishing it was privileged ; and that there was no evi-

sgnee of actual malice on the defendants’ part. The
Common Pleas Division gave judgment for the plaintiffs,
and the defendants appealed.

Sir Hardinge Giffard, Mr. Herschell, and My. A. L.
Smith appeared for the defendants.

Sir JP n Holker, Mr. A. GQ. Goldney, and Mr. R. T.
Read for the plaintiffs.

Cur. adv. vult.

May 14.—Their LorpsHirs (THESIGER, L.J., dissent-
ing) allowed the appeal ; holdinithat there was nothing
in the circumstances under which the circular was sent
from which the jury could reasonably find that it was
libellous ; that the occasion of gub ishing it was privi-
leged ; and that there was no evidence of express malice
on the defendants’ part.

Court of Appeal.
BraMweLL, L.J.
Bagearray, L.J.
Brerr, L.J.
May 25.

Practice— Appeal— Shorthand Notes— Taxation of Costs
— When Application to allow Costs of Shorthand Notes
used on Appeal ought to be made—Order LVIIL.,
Rule 11.

Application of the plaintiffs to the Court of Appeal
for a direction to a Master that, on taxation, the costs
of the shorthand notes used at the hearing of an appeal
from the Queen’s Bench Division should be allowed.

The action was to recover damages from the defend-
ants for creating a nuisance by maintaining a small-pox
hospital near the house of one of the plaintiffs, The
trial, before PoLLock, B., and a jury, occupied several
days, and shorthand writers were present, and took notes
of all the proceedi Pollock, B., after further con-
sideration, gave judgment for the plaintiffs, on the
findings of the jmx, with costs (reported 48 Law J. Rep.
Q.B. 562). The defendants obtained & rule for a new
trial in the Queen’s Bench Division, and at the hearing
in that Court a transcript of the shorthand notes
taken at the trial, and copies of that transcript, were
used by both sides,

The plaintitfs appealed from the (judgment of the
Queen’s Bench Division, and the defendants from the
judgment of Pollock, B.; and, at the hearing of the
appeals, the transcripts, and copies of them, of the

orthand notes taken at the trial, and also of the short~
hand notes of the proceedings before the Queen’s Bench
Division, were used. The Court of Appeal dismissed the
plaintitfs’ s&peal on the condition of the defendants

ing to

IIrcr AXD OTHERS ». THE MANAGERS
OF THE MFETROPOLITAN ASYLUM
DistrICT.

em the costs of the first trial, and gave
Judgment for the plaintiffs, with costs, on the defendant’s
appeal (40 Law J. Rep. Q.B. 228). This judgment was
duly drawn up and entered. On taxation of the plain-

tiffs’ costs, the Master refused to allow the costs of the
shorthand notes used in the Court of Appeal without an
order of the Court.

Myr. Finlay, for the plaintiffs, now applied for an order
under Order LVIII., Rule 11.

My. Anderson, contra.

Their LoRpsHIPS expressed an opinion that it was de-
sirable to follow, as far as possible, the rule laid down
by the Court of Appeal at Lincoln’s Inn in Ashworth v.

utram, L.R. 9 Chanc. Div. 483 ; and therefore
refused the application, on the ground that it ought
to have been made before the judgment was entered up.

HIGH OOURT OF JUSTIOE.
Fry, J.
May 4.
Mandatory Injunction—Drowned Mine— Preservation o

Property—Pumping out—Judicature Act, 1878, s. 25,

subs. 8—Order LII,, Rule 3.

This was an action for specific performance of an
agreement to take a lease of a colliery, dated August 5,
1873, and for an injunction. The defendant taken
possession soon after the agreement, and worked the
colliery until April, 1879, when he gave notice that he
would cease pumping. The action was, thereupon, com-
menced, by writ issued in May, 1879 ; and notice of
motion was given foran injunction to restrain the defend-
ant from ceasing pumping, and from permitting any irre-

rable injury to accrue to the colliery by reasoun of the

efendant’s default in performing his obligations under
the agreement.

The defendant had cross-examined the plaintiff's wit-
nesses on the motion ; and, the mine having become com-
pletely drowned, an order was taken that the motion
should stand to the trial, which now came on.

Myr. Cookson and Mr. Colt for the plaintiff.

Mpr. North and Mr. F. Thompson for the defendant.

FRry, J., gave judgment for specific performance, with
costs, and made the costs of the motion costs in the
action. He said the question was, whether the motion,
when notice was given, would have been acceded to by
tho Court; and he held that the case was within
Rule 3 of Order LII., and that the motion was originally
well founded for preservation of the property; but he
declined to grant a mandatory injunction until execution
of the lease, un account of the lapee of time.

}Smu.n ». PERARSON.

Q'&}:}gm.%x ;’"'}Rnenu v. ToE JusTiCES OF
MB}' 14. Essex.

Bastardy— Appeal—Sessions Order quashed not upon
Merits—Second Order—Jurisdiction of Justices.

Rule calling upon certain justices to show cause why
a writ of prohibition should not issue.

It appeared that, upon anappeal coming on for hearing
to the sessions against an order adjudicating the appel-
lant to be the putative father of a bastard cgnld,
the respondent, the mother of the child, and the
witnesses on her behalf, were not in attendance, owing
to some mistake. The sessions refused to adjourn the
appeal ; and quashed the order, with costs. Subsequently
the mother applied for,and obtaived, a fresh bastardy
summons against the appellant. Whereupon a rule niss
was moved for, and obtained, to prevent the justices
from adjudicating upon it,
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W. W. Wood showed cause, and contended that there
had been no decision by the sessions on the merits so as
to bar the mother from taking fresh p i

C. E. Jones supported the rule.

The Covurt (LusH, J., and MaxisTY, J.) held that, as
the order had been quashed in the absence of all evi-
dence, there had been no decision by the sessions on the
merits, 80 a8 to prevent a fresh order being obtained,
from the justices at petty sessions, by the respondent
against the appellant.

Rule discharged.
Common Pleas Division.] THe PateErT SareTY GUN
May 18. CorroN CoMPANY v, WILSON.

Cheque—Stolen Cheque and Forged Indorsement—Negli-
gence of Holder— Tyover.

To an action for conversion of a cheque payable to the
order of the plaintiffs, whoee indorsement had been
forged before 1t came into the defendant’s ion,
the defendant alleged, in his statement of defence, that
the plaintiffs knowingly employed as a clerk a man who

had been convicted of embezzlement, and who was a
notorious thief, and that such clerk was allowed access
to the rooms where the plaintiffs’ letters and cheques were
left lying about, and was empowered to receive and open
such letters and cheques, and was sometimes employed
to indorse cheques payable to the order of the plaintiffs ;
that the cheque, the subject of the action, was contained
in a letter and received or stolen by the said clerk, who
thereupon fo the indorsement, and ured one E.,
a publican, who had no notice of the forgery and theft,
to cash the cheque, and that the defendant received it,
with other cheques, in the i course of business
from the said E. without notice of the said forgery and
theft, and gave full value for it.

The plaintiffs demurred to this.

W. D. Greens (Pollard with him) in support of the
demurrer.

W. Medcalf, contra.

Grove, J., held that the said statement of defence
showed sufficient gross negligence on the part of the
plaintiffs to prevent their recovering in this action.

Demurrer disal lowed.
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THE ATTORNEY - GENERAL v. TuEe
H‘ﬁ:" Lords. GREAT EasTERN Rammway COoM-
y 26, 27. PANY,

Ravlway Company— Power to lease Rolling Stock.

Thismsa::‘rped from a decision of the Court of
Appeal (repo 48 Law J. Rep. Chanc, 428), which

reversed a judgment of the MasTeR oF TEHR RoLls,
The action was brought, at the relation of the Loco-
motive Manufacturers Association, and Railway Car-
riage and Waggon Builders Association, for an
injunction to restrain the Great Eastern Railway Com-
f:ny from letting rolling stock to be used on the
ndon, Tilbury, and Southend Railway. The latter
company’s line was in communication with the Eastern
Counties (now the Great Eastern) Railwa (th;ouﬁh
with the

which ]n‘lf its only access to London), an
Blackwall Railway Oompany,

In 1854, under powers in the special Act of the Til-
bury Railway Company, their line was leased to Peto,
Betts, & Oo., for twenty-one years, and the Eastern Coun-
ties Railway Oomrany agreed to let rolling stock to the
lessees during the lease.

In 1883 a special Act was passed which—after re-
citing that, by arrangement, the traffic on the Tilbury
line was worked by the Eastern Counties Railway Oom-

y, and that it was expedient that the ies should

ve power to alter the terms of the lease, and the
" arrangements for working the Tilbury line—enacted
YOL. XV,

(section 14) that ¢ the two companies (s.e. the Eastern
Oounties and the Blackwall 'way Companies) may
enter into agreements with respect to the working,
maintenance, and management of the Tilbury line’ . . .
‘the appointment of a joint committee, or any other
ntt;er incident to carrying out of the purposes of this

No new lease was made under this Act; but the
Eastern Counties Comgmy continued to let rolling
stock to Peto, Betts, & Uo., until the expiration of the
lease in 1875; and, after that, under a deed of arrange-
ment, to the Tilbury Company.

The Master of the Rolls held the deed of arrangement
ultra vires, and granted an injunction; which, however,
was dissolved by the Court of. ﬁpeal, where itwasheld by
Jamzs, L.J., and BRAMWELL, L.J. (1) that the arrange-
ment did not require statutory authority ; (2) that there
was statutory authority in section 14 of the Act of
1863 ; and (3) that an action by the Attorney-General
to restrain a proceeding which is ultra vires is not war-
ranted, except where there is an injury to the public.

The Attorney-General appealed.

My. Kay, Mr. Bompas, and Mr. Macnaghten for the
appellant.

My, Chitty and Mr. Smart for the respondent com-
pany.

Their Lomrpsmirs (Lorp SeLBorNE, L.C., Lorp
BrLACKBURN, and Lorp WarTsor) affirmed the judgment

of the Court of Appeal; but on the second ground only,
declining to express any opinion on the first and third.
8
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THE MANAGERS OF THE METRO-
H"“ﬁa;fég” de. { POLITAN AsYLUMS D1errIor v. HILL
* AND OTHERS,

Order for New Trial upon Payment of Costs—Appeal.

This was an apﬁlication by the respondents to obtain
a decision a3 to the competency of an appeal from the

judgment of the Court of A reported 40 Law J.
p. Q.B. 228), ppeat (repe v

The appellants, defendants in the action, had obtained
a rule for a new trial in the Queen’s Bench Division.
An appeal by the plaintiffs to the Court of Appeal was
dismissed, and a new trial ordered, but upon condition
that the defendants paid the costs of the previous trial,

The defendants appealed ; and it was now contended

that this was an appeal in respect of costs only, and,
therefore, not competent.

The Solicitor-General (with him Mr, Bompas and Mr,
Finlay) for the respondents.

Sir J. Holker (with him Mr. Anderson), for the ap-
pellants, was not called upon.

Their Lorpsmres (Lorp SersornE, L.C., Lomp
BrLACKBURN, and Lorp Watsox) held that the case did
not fall within the rule against allowing appeals as to
costs only, and dismissed the application of the respond-

ents; but, inasmuch as it was made to save expense, they
reserved the costs,

House of Lords, | CARMICHAEL AND OrHERS ». GEE
June 1. AND OTHERs.

Will—Direction to set apart Investments to produce
Legacy—Insufficiency of Income—Charge on ¢ Corpus.’

This was an appeal from a decision of the Court of
Apﬁ;al, reversing one of HaLr, V.C., in the case of Gee
v. Mahood (reported 47 Law J. Rep, Ohanc. 641; 48
Law J. Rep. Chanc. 657).

A testator directed trustees to invest sufficient of his
estate to produce un annuity of 1,200/, a year which he
gave to his wife, There was a gift over of the invest-
ments after the death of the wife.

The estate proved insufficient to provide a sum which
would produce 1,200/, & year out of income; and the
uestion was, whether the wife was entitled to have the
eficiency of the annuity made good out of the corpus.
Hall, V.C,, held that she was not; but her claim was
sustained on appeal.

This appeal was then brought by those entitled in
remainder to the corpus.

My. W. Pearson and Mr. Vaughan Hawkins for the
appellants.

Mr. Graham Hastings, Mr. Warmington, and Mr.
Faruwell, for the respondents, were not cailed upon,

Their LorpsEres (Lorp SersorNE, L.0., Lorp
HarmeRLeY, LorD BLACKBURK, and Lorp Warsox)
dismissed the appeal, with costs.

COURT OF APPEAL,

Court of Apped,
Jm LI Re RUTHERFORD. BrowN wv.
Oorrox, L.J. RUTHERFORD,
May 26.

Promissory Note — Note payable Three Months after
Demand— Payment asked g’ter Twenty Years—Stale
Demand— Presumption of Payment.

In 18567 John Rutherford gave to his nephew, Robert
Rutherford, a promissory note, as follows :—

£150. May 20, 1857.
Three months after demand I promise to pay Mr. Robert

Rutherford the sum of 150 for value received in book

debts, Jogx RUTHERFORD.

John Rutherford died in 1869, and Robert Ruther-
ford in 1878. On the death of Robert Rutherford the
note was found, amongst his papers, indorsed as fol-
lows:—

Interest, Nov. 1, 1857, 3. 15s.
Interest, May 1, 1858, 3/. 15s.

The present action being for the administration of the
estate of John Rutherford, the representative of Robert
Rutherford sought to prove for the value of the note. .
Vice-Chancellor HALL had allowed the proof (see Notes
of Cases, ante, p. 51).

The defendant, who represented the estate of John
Rutherford, appealed.

My, Caldecott, for the appellant, argued that the claim
was a stale demand; and that, independently of the
Statute of Limitations, the note must be presumed to
have been paid after the lapse of twenty years. The

ayment of interest showed that there had ademand
?or payment, and the Statute of Limitations would, there-
fore, run.

My. J. Henderson, contra, argued that the payment of
interest was made to stave off demand of mement of
the debt. There had been, in fact,no demand ; and that,
until demand, there was nothing due, and the Statute of
Limitations would not run.

Their Lorpsates held that the payment of interest
was evidence that the note was due; and that, at this
distance of time, there havin%;)‘?en no demand for either
principal or interest since 1858, the note must be pre-

sumed to have been paid or satisfied.

Court of Appeal.
Bramwerr, L.J.

BaaeaLLay, L.J.
Brerr, L.J.
May 26.

Practice — Appeal from Order of Divsional Court—
Interlocutory Order—Rules of , Order LVIIL.,
Rules 2, 4.

Appeal by the plaintiff from the Exchequer Division.
At the trial before StepHEN, J., the plaintiff was non-
suited. He then obtained a rule for a new trial in the

‘WiILEs v. JUDGE.
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Exchequer Division, which was discharged on May 6,
1880. He appealed from that decision, and gave notice
of appeal on May 15 for May 24, and the case was
entered in the ljst of appeals from orders on interlocutory
motions.

M. Sills for the plaintiff.

Mpr. Gould, for the respondent, took & preliminary
objection, and contended that the appeal was wrongly
entered in the interlocutory list; that the decision of
the Exchequer Division was a final judgment ; that, even
if that were not so, still it was an interlocutognjndg-
ment and not an interlocutory order; and that the
respondent was entitled to fourteen days’ notice of
appeal.

My, Sills, for the respondent, was not called upon.

Their LorpsaIrs overruled the objection; holding
that the order of the Divisional Court was an inter-
locutory order. The appeal was then heard on the
merits, and it was dismissed.

HIGH COURT OF JUSTIOE.

Divisie
Bacor, V.0,
May 27,

Sale of Army Commission— Regimental Agents and
Bankers— Banker’s Lien,

In August, 1877, the defendants, as regimental agents
of the Scots Fusilier Guards, were authorised by the
Army Purchase Commissioners to pay to Lord Charles Ker
8,000%. on his retirement from the army being gazetted.
In December, 1877, the defondants, who were also the
bankers of Lord Charles Ker, wrote to him, enclosing a
receipt to be signed by him, ‘in order that, as soon as
you are gazetted, no time may be lost in placing the
amount to your credit, or otherwise disposing of the
same as you may direct, less any regimental claims which
may be preferred against you.' Lord Charles Ker's re-
tirement was duly gazetted ; and, on the same day, the
plaintiff sent notice to the defendants that he had a
on the 3,000).. The money was paid to the defendants
on a receipt aigned by Lord Charles Ker, and they now
claimed a banker's lien on the sum in respect of 647/ 6s.
owing to them from Lord Charles Ker.

My, Hemming and Mr. B. B. Rogers, for the plaintiff,
contended that, as regimental agents, the defendants
acted in a character distinct from that in which the
acted as bankers ; and that, in respect of the price of this
commission, they acted in the former character only, as
was shown by their own letter, and that, therefore, they
had no lien on these moneys.

Sir I, Jackson, Mr. Chitty, and Mr. A. T. Watson,
for the defendants, were not called upon.

Bacon, V.0, said that, as bankers of Lord Charles
Ker, the defendants were entitled to a lien on this fund ;
and made an order that the defendants should pay the
residue of the fund to the plaintiff, and that the plaintiff
should pay the costs of the action.

}Dun or Roxsuren ». Cox.

S——

Fry, J.
May 28.

Vendor's Lien— Future Instalments—Jurisdsction.

This was an action for specific performance, and to
enforce a vendor’s lien,

The contract was for the sale and purchase of a hair-
dresser’s business and the lease of the premises where
the business was carried on. The purchase money was3
payable by instalments. It appeared that some purchase
money in respect of instalments already due was unpaid,
and of the time for payment of future instalments five
years was unexpired. One question in the action was,
whether the Court would give judgment in respect of
the payment of future i enta.

My, North and My, Russell Roberts for the plaintiff,

My, Fellows, Mr, Cookson, and Mr. Beddall for the
deferdants.

Fry, J., held that there ws:d];nurisdiction to make an
order in respect of future instalments; and it would be
convenient to do so in the present case. He gave judg-
ment declaring a lien providing for the enforcement of
the lien in respect of what was presently payable, and
gave liberty to apply in respect of future instalments as
they should become due.

}Nxvm v. N1vEes,

COURT OF BANKRUPTCY.

Bankruptcy.
Bacor, 0.J, ¢ In re M‘CurLocH. Ex parte PYxe.
May 31.

Bankruptcy—Assets in Ireland—Assets in England—
Adjudication tn both Countries—Jurisdiction— Conflict
—Adjudication ¢ ex debito Justitie — Bankruptcy Act,
1869, s. 8.

Appeal by Measrs, Pyke & Son from an order of the
judge of the County Court at Liverpool.

The bankrupt, Peter M‘Culloch, carried on busi-
ness as a corn and provision broker at Liverpool,
and at Monaghan, in Ireland. On April 19, 1880,
a petition was filed against him in the Court of
Bankruptey in Ireland, and, on the same day, ob-
tained a Xrotection order for his Irish and English
estates, meeting of creditors was immediately after-
wards held ; but was adjourned to enable M‘Culloch to
submit some satisfactory ﬁoposition to the creditors.
On May 1 the appellants, Messrs. Pyke & Son, carry-
ing on business at Preston and at Liverpool, served
on M‘Culloch a debtor's summons, with which he
failed to comply, thereby committing an act of bank-
ruptcy; and on May 3 Mesars. Pyke & Son presented
8 g)&nkm tey petition against him in the Liverpool
Count, ({mrt, served it upon him in Ireland, and an
English receiver was appointed. On May 4 the debtor
filed his own bankruptcy petition in Ireland ; and was,
on the same day, adjudicated a bankrupt; the whole
of his property, wheresoever situate, thereb{a:ecoming
vested in the official assignee under that kruptey.
On May 13 Messrs. Pyke & Son's petition was heard before
the County Oourt judge, at Liverpool, who dismissed the
petition on the ground that there was already an ad-
Judication against bim. Messrs. Pyke & Son had, it
appeared, applied in Ireland to have the Irish adjudica-



80 (vor 1) THE LAW

NOTES OF CASRS.

JOURNAL.

June 5, 1880,
tion annulled, but their application had failed. The|acceptance for 1,000/, upon which judgment was re-
total liabilities of M‘Oulloch were about 88,000!., of | covered sgainst him on Jan 28, 1862, 1In 1857 a

which about 27,000l was due to creditors in Ireland,
and out of a total number of 112 creditors 71 were

The petitioning creditor's debt, trading, and act of
bankruptey were proved.

Mr. Winslow and Mr. French for the appellant: The
requisites of section 8 have been proved, anse 8o the ad-
judication is ex debito justitie. The title of the English
trustee will relate back three days further than that of
the Irish official assignee, and that is a good reason for
allowing the English adjudication.

M. Charles Russell and Mr. Walton for the debtor:
The adjudication is not ez debito justitie, but is a
matter of discretion. Most of the assets and of the
creditors are in Ireland ; the Irish Courts are of com-
petent jurisdiction ; and, if the English adjudication is
allowed, there may be & conflict of jurisdiction. The
English adjudication should not be allowed.

_The Cr1er JupeE: I do not fear any conflict of juris-
diction, There are assets in both countries, and, in the
absence of any equitable considerations against it, I
think the appellant is entitled to an adjudication er
debito justitice,

Bankruptcy.
Bacox, C.J } In re KeMEYs-TINTE. Ex purte GIBBOX.
May 31.

Bankruptcy — Annulling Adjudication on equitable
Grounds— Real Property Limitation Act, 1874, s. 8—
Banlkruptcy Act, 1869, s. 8.

. Appesl by the bankrupt from an order for adjudica-
tion by the judge of the Exeter County Oourt.

In 1860 Colonel Tynte became, upon the death of his
father, tenant for life of large settled estates. Before
that event he had incurred heavy liabilities upon the
security of his expectations; and, amongst others, had
become indebted to Henry Gibbon, a solicitor, upon an

Chancery suit was instituted to settle the priorities of
various mortgage creditors of Colonel Tynte; and in
December, 1880, an order was made in the suit umier which
Oolonel Tynte's life estate had ever since been, and was
still being, administered for the benefit of the creditors,
Advertisements for creditors were issued; but Gibbon
did not come in and prove his debt, though he was aware
of the existence of the suit, and saw the advertisements,
nor did ho take any steps to enforce his judgment until
the presentation of the present petition for adjudication.
At the present time Colonel Tynte was upwards of
eighty years of age, lived in a house at Torquay which
belonged to one of his daughters, and had no means,
except an allowance made out of the rents by the Court
of Chancery to his wife on her separate receipt, to enable
her to support herself, her husband, and family.

The petitioning ereditor’s debt and act of bankruptey
were duly prov:f.

My, Winslow and Mr. R. Vaughan Williams for the
appellant: The facts show good equitable grounds for
annulling the adjudication. Besides that, section 8 of
the Rexg Property Limitation Act applies, the debt
being a judgment debt.

My, Horton Smith aud Mr, Finlay Knight for the
respondent: The requisites of section 8 of the Bank-
ruptcy Act, 1809, being proved, the order of adjudica-
tion is ex debito justitie. 'The Real Property Limitation
Act does not apply, for we do not seek to charge the
land.

The Curer Jupek: I cannot doubt that the petition-
ing creditor was well aware of the Chancery suit; he
should have proved his debt then. There is no evidence
that Colonel Tynte Las any other property except the
life interest which is being administered for his credi-
tors, This proceeding is most improper. Section 8 of
the Real Property Limitation Act clearly applies ; and
on that ground, if there were no other, the adjudication
ought to be annulled.

Adjudication annulled.

P A
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House of Lords.| pogrygrawarrs ». FREELAND AND
Ma)} 7, 1(;, 11, ANOTHER.
une ¢.

Charter-party—Demurrage.

This was an appeal from a judgment of the Court of
Appeal affirming one of the Exchequer Division (see
report, 48 Law J. Rep. Exch. 353).

The plaintiff claimed demurrage, under a charter-party,
for undue delay in discharging a cargo from the ship
Oumberland Lassie at the port of East London.

The charter-party contained the following clause:
¢ The cargo is to be discharged with all despatch, accord-
ing to the custom of the port.’

According to the practice at East London, cargoes are
discharged from ships b{ lighters, of which there are a
very limited number. In consequence of the number of
lighters being quite insufficient to serve the ships at the
port when the Oumberland Lassie arrived, she was de-
tained from the end of August to November, 1875,

The plaintiff contended that the want of lighters at
East London was no answer to a claim for demurrage,
bat that the defendants were bound to procure proper
means for discharging the vessel from elsewhere if
necessary.

At the trial before Lorp OoLermag, L.C.J.,a verdict
and judgment were given for the defendants. A rule
for & new trial, obtained in the Exchequer Division, was
dischuad at the hearing, and this decision was affirmed
by the Court

of Appeal.
The plaintiff appealed.

Mr. Butt and Mr. Coken (Mr. Bigham with them)
for the appellant.

Mr. Watkin Williams and Mr. M'Leod for the re-
spondents.

Their Lorpsares (Lorp SerLBorNE, L.C., Lorp Harh-
BRLEY, and Lorp BLACKBURN) affirmed the judgment of
the Court below ; and dismissed the appeal, with costs.

VOL. XV,

COURT OF APPEAL,
Court of

J msnn,‘l!\ﬁ{d

Corron, L.J.
Tuersiaxre, L.J.
June 2.

Vendor and Purchaser— Particulars of Sale—Ounission
to state Ground Rent—Rescission of Contract.

Appeal from the decision of the Vice-Chancellor of
the County Palatine Oourt of Lancaster.

In a sale of leasehold property under the Court, the
garticuhrs described the property as held under a lease

ated September, 1845, for a term of seventy-five years,
subject to & mortgage. The particulars were silent on
the subject of ground rent. e respondent purchased
at the sale by auction for 1,400., being under the impres-
sion that there was no ground rent. He afterwards dis-
covered that there was a ground rent of 43l a year;
and, on that ground, sought to rescind his contract.
The Eroperty had been valued at 1,450/ by a valuer,
who had taken the ground rent into account, and who
had afterwards bid 1,390l at the sale,

The Vice-Chancellor had rescinded the contract, and
the vendor appealed.

On the appeal—

Mr. North and Mr. Nevills argued that it was the
duty of a purchaser to inquire whether there was a
ground rent, or to consult the lease, the date of which
was given, but no statement of its contents attempted, in
the particulars.

r. Macnaghten and Mr. Clare argued that the
ground rent ought to have been stated in the particulars,
and that the purchaser had been misled.

Their LorpsHIPs decided that, although there was a
technical argument of some strength in favour of the
vendor, the substantial merit of the case was with the
purchaser. The particulars ought to have stated tbe
ground rent; and, under the circumstances, the vendor

?

Joxnes v. RoumeRr.
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had almost a right to be misled. The Vice-Chancellor's
judgment, therefore, ought not to be interfered with, even
as to costs.

Court of 3
Brauwerr, L.J.
Bacearray, L.J. } AsHDOWN v. INGAMELLS,
Brerr, L.J.
June 5.

Measure of Damages— Vendor and Purchaser— Agree-
ment that Purchaser shall pay Purchase Money to
Vendor's Creditors—Bankruptcy— Trustee's Right to
sue for Breach of Agreement.

This was the plaintiff’s appeal from the judgment of
HuppLestor, B., at the trial without a jury, giving
Jjudgment for the defendant.

The action was brought by a trustee in bankruptcg to
recover damages from t.ge defendant for the breach of an
agreement made with the plaintiff prior to the bank-

ruptey.

;}he agreement in question was for the sale, by the
bankrupt to the defendant, of leasehold premises, and
the goodwill and stock in trade of a business carried on
by the vendor on the premises; the defendant, on his
sﬁrt, undertaking to pay to certain of the vendor's cre-

itors debts owing from the vendor to them. The
vendor, baving mrmed his part of the consideration,
became bankrupt, and the plaintiff was appointed trustee
in the bankruptcy. The defendant having failed to pay
to the creditors all the sums specified in the ment,
the plaintiff brought the present action, The defendant
paid one shilling into Court.

. My, De Gex end Mr. J. Holmes Poulter for the
plaintiff.

Mr. Lush- Wilson for the defendant.

Their LorpsaIPs held that the trustee was entitled to
recovet substantial, and not merely nominal, damages
from the defendant for the breach of his agreement with
the bﬁnhupt, and reversed the judgment of Huddle-
ston, B.

Court of Appeal.
BraMwerr, L.J.

Bagearray, LJ. {Tee Duke oF NORFOLK 7.
Brerr, L.J. ARBUTHNOT.
May 31.
June 1, 8, 7.

Chuych— Chancel— Private Chapel— Trespass—Right to
Light—2 & 8 Wm. IV.c. 71, . 8, 4,

Appesal by the defendant from the Common Pleas
Division, reported 48 Law J. Rep. C.P. 737,

My, Charles and My, Jeune (with them Mr. ¥V, Gibbs)
for the appellant. '

Sir J. Holker and Myr. Phillimore, for the plaintiff,
‘were not called on to argue.

Their Lorpsairs affirmed the judgment of the Com-
mon Pleas Division; holding that the plaintiff was en-
titled to the property in the building in dispute; that
the defendant had no right to light and air as claimed,
neither by immemorial prescription nor under the statute
of William, because there had been acquiescence such as
to destroy the right if it ever existed, and that they
eonld not imply a'lost grant,

JOURNAL. O o8 e,
Court of A A
Jaues, L.J.,
Corrox, L.J. Re CLark, Mappick v. MaRks,
THESIGER, L.J.
June 7.

Will— Construction—Residuary Bequest— Ezeculion of
Power of Appointment— Wills Act,1837,s. 27.

Appeal from the decision of Bacox, V.C., reported 49
Law J. Rep. Chanc. 205.

Myr. Levett (Sir H. M. Jackson with him) for the
appeal.

Mr. Hemming and Mr, Popham, for the respondents,
were not called on.

Their LorpsHIPs confirmed the judgment of the Vice-
Ohancellor.

Court of Appeal.) Forwoop v. TEm NorrE WaLEs
Brauwerr, L.J. | ‘Murvar INsURANOE CoMpaANY.

Bagearray,L.J. THE SAME ». TrE PROVINCIAL

Bgrert, L.J. Al MutuaL INsURANCE CoMPANY
June 7. (LIMITED).

Ship and Shipping—Marine Insurance— Constructive
totul Loss.

Ap from the Queen’s Bench and Common Pleas

Divisions, heard together. The first case is reported 49
Law J. Rep. Q.B. 243,

Actions on valued policies of insurance with mutual
companies, containing provisions that the acts of the as-
surer or assured in recovering the property insured should
not be a waiver or acceptance of abandonment, that the
assurers might use all possible means to procure the
safety of the ship if stranded or damaged, and that their
acts In 8o doing should not be an acceptance or recog-
nition of any abandonment of which the assured might
give notice to them; and that they under any cir-
cumstances should only pay for the absolute damage
caused by the perils insured against, which should in
noﬁsezxceeg:ll:esumin?red. damaged b

e ship of the plaintiff was dam perils in-
sured aga;i’nst; he gave notice of abundonyment, and
claimed as for a constructive total loss.

Lusn, J., in the first action, and Lorp CoLERIDGE,
C.J., in the second, gave judgment for the plaintiff.

The defendants appealed.

My, C. Russell and My, Trevelyan for the defendants
in the firat action,

Myr. Cohen and Mr. J. G. Witt for the defendants in
the second action.

My. Buit and Myr. Mathew, for the plaintiff in the
second action, were sto by the Oourt.

My, Barnes (with him the Solicitor-General, Sir F.
Herschell), for the plaintiff in the first action, was not
called on, ]

Their LorpsHIPs gave judgment for the plaintiff in
both actions, holding that he was entitled to claim as
for a constructive total loss.

Court of A, 2
Jauzs, L.J.
CorroxN, L.J.
THESIGER, L.J.
June 7, 8.

Mortgage— Consolidation-—Foreclosure— Two mortgaged
[.'gslatea, one forfeited at Law, the other not.

eal from a decision of Haur, V.C., reported 49
. Rep. Chanc. 117,

CumMiNegs v. FLEICHER.

Ap
Law
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A building society had taken two mortgages for dis-
tinct debts, which respectively provided for reconvey-
ance on payments of fired monthly instalments. The
mortgagor bad become bankrupt ; and, as to one of the
mortgages, default had been made. But the other
mugv had into the hands of the National

ncial Bank of England, who had paid all the
monthly instalments already due, and had offered to
compound the instalments still to fall due by an imme-
diate payment. On a special case, the Vice-Chancellor
had e a declaration that the building society were
entitled to resist the redemption of the bank's mortgage
alone, and had a right to consolidate and foreclose the
two mortgages.

My, Joshua Williams and My. A. T. Watson for the
appellants,

My. Hastings and My. P. V. Smith for the respond-
ents.

Their LornsHIps reversed the judgment of the Vice-
Chancellor, on tMOund that, as there had been no
default as to the ’s mortgage, there was no right to
consolidation,

HIGH COOURT OF JUSTICE.

Chancery Division.
Jesser, M.R.
June 4.
Copyright— Importation of pirated Article—EKnowledge
o; Rracy—Costs of Actionqli & 6 Vict. c. 45, 8. 17,

In this case the defendant had imported certain maga-
zines, having in them pirated articles, but alleged that he
did not intend to sell the same. The defendant was the
agentof an American house, who were the publishers of the
mafguines; and, immediately on the arrival thereof, the
defendant was served with the writ and an interim in-
junction. The defendant subsequently gave an under-
taking, and put in a defence stating the facts.

Mr. Crossley and Mr. Gazdar for the plaintiff.

My, Ince and My, Hornell, for the defendant, sub-
mitted that he ought not to pay the costs of the action.

The MasTER oF THE RoLLS was of opinion that, under
section 17 of 5 & 8 Vict. c. 45, the mere importing the
works was an illegal act, and that the defendant must
pay the costs of the action.

}Ooom v, errmemy.

C%?;;a;yhgc[vﬁm In re HuiL Axp CouNtY BANK.

June 5. Bunarss's Cask.

Company— Winding up— Debts and Expenses of Wind-
ing up paid—Rescinding Contract to take Shares—
Companses Act, 1862, s. 38,

Burgess agpl.ied for fifty shares in the above-named
company. By return of post he received a letter of
allotment ; and, on the same day, his name was entered
in the register of shareholders. Shortly afterwards he
discovered that the statements in the prospectus by
which he had been induced to apply for shares were
untrue, and he wrote to the secretary of the company
requesting that his application for shares might be
cancelled. The secretary replied that he was too late ;
and asked him to send 50%., the amount payable on the
allotment of his shares. Burgess did not pay the 501, but
took no further steps to have his name takenoff the register,

until, the company having been wound up, the liquidator
took out & summons to put him on the list of contribu-
tories in respect of the &0/, At the date of the sum-
mons the liquidator had enough assets of the company
in hand to pay all its debts and the expenses otp‘t;e
winding up. Burgess resisted the summons on the
ground that, as against the other shareholders, he was
entitled to rescind his contract to take the shares,

Mr. Chitty and Mr. Grosvenor Woods for Burgess.

Mr., Davey and Mr. L. Barber for the liquidator. -

The MasTer oF THE Rorrs held that Burgess was
not entitled to rescind, and that he must pay the 50L.,
which were required for the purpose of adjusting the
rights of the contributories amongst themselves; but, as
the case was a representative one, he allowed him his
costs out of the assets of the company.

Chancery Division,
Marixs, V.0.
June 1.

Practice—, Vivd voce’ KEvidence—Surpriss — Rebutting
EBuidence.

}Roem v. MANLEY,

This was an action to set aside a deed of dissolution
of partnership, and for specific performance of another
alleged agreement for dissolution,

The evidence was taken vivd voce. The plaintiff in
his evidence stated that he and the defendant, on
August 19, 1878, the day before the deed of dissolution
was executed, were together for two hours in the even
ing upon Primrose Hill discussing the terms of dissolu-
tion, and that they afterwards went to the Qlaintiﬂ"s
house, where the discussion was continued. The plain-
tiff’s wife was also examined, and corroborated the
ﬁl&intiff as to the conversation which took place at their

ouse on the evening in question, and she was cross-
examined as to the elect of the conversation.

The defendant, in his examination, denied having
been upon Primrose Hill with the plaintiff on the even-
ing in question, or that he had been to the plaintiff’s
house the same evening.

When the evidenc:angor the defence was concluded,

My, Higgins and Mr. Romer, for the plaintiff, asked
for leave to call further evidence to rebut the defendant’s
evidence on the above point.

Mpyr. Glasse, Mr. Pearson, and Mr. Macnaghten, for
the defendant, opposed the application.

Marins, V.0, allowed the ‘ﬁlaintiﬂ‘ to go into further
evidence, upon the ground that Mrs. Rogers had not
been cross-examined as to the fact of the defendant
having been at the plaintiffs house on the evening in
question, and that the Plaintiﬂ’ had been taken by sur-
prise by the defendant's denial of the fact; and three
witnessgs were afterwards examined who confirmed the
plaintiff's statement,

In re Jacxsox'’s SALE TO OAK-
BHOTT.

In re VEXDOR AND PURCHASER
Acr, 1874,

Sale of Land— Conditions of Sale— Construction——Power
to rescind,

This was a summons by the purchasers of leasehold
property, seeking a declaration that the vendor was not

Harwi, V.C.
June 6.

entitl ;:o rescind,
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The conditions of sale provided that objections and
requisitions on title should be sent within fourteen days
from the delivery of the abstract; and incorporated the
common form conditions of the Birmingham Law Society,
the eighth of which was as follows: ¢ Within the time
limited . . . . the purchaser shall send . . . . a state-
ment . . . . specifying the objections and requisitions
(if any) to, or in respect of, the title, or the evidence
thereof, which the purchaser may be entitled to make
<+ .. and, in default of such objections, &c., and
subject only to such, &c., he shall be deemed to
have accepted the title, and time shall in this respect,
&c. ; and for the l?eurtfm of any objection or requisition
an abstract shall eemed to be perfect, &c. And if
the purchaser shall insist on any objection, &c. (not being
a claim for compensation falling witbin the ninth of these
conditions), which the vendor shall be unable, or on the
the ground of expense shall decline, to remove . . . the
vendor shall, notwithstanding any intermediate, &c., be
at liberty, by notice, &c., to rescind the contract . . .;
unless within ten days,’ &c.

The ninth condition provided for compensation for
error, &c., in the description of the property.

After the time for requisitions had expired, the
vendor and purchaser were both made acquainted, for
the first time, with an equitable mortgage upon the pro-
perty ; which the purchaser then immediately required
to be paid off. After an interval of three mo;etls, in
which some negotiations took place, and the vendor
satisfied himself of the validity of the charge, he gave
notice to rescind, stating that he was unwilling and un-
able, on the ground of expense, to satisfy this requisi-
18:1'&1):; The claim was for 750J., the purchase money being

The vendor had since his notice to rescind settled the
mortgagee's claim on his own account.

My, Clare for the summons.

Mr. Wm. Barber for the vendor.

Hary, V.C, held that the condition only enabled the
vendor to rescind upon the purchaser insisting upon
objections such as were referred to in the earlier part
of the condition—4.e. objections upon the abstract ; and,
therefore, that the case of an objection upon a matter
subsequently transpiring was not covered, He allowed
the summons, with costs.

Common Pleas Division,
June 1.

Re Tar HrrEFoRD ELECTION
PEerrITIO0R.

Election Petition—Security for Costs—Number of Sure-
ties — isance by one Surety — Parliamentary
Elections Act, 1868 (31 & 32 Vict. c. 125),. 6.

Application to set aside the petition which had been
presented in this case under the Parliamentary Elections
Act, 1888 (31 & 32 Vict. c. 125), against the election of
Mr. Reid and Mr. Pulley for the borough of Hereford,
on the ground that the recognisance which had been
entered into was not in accordance with section 6 of that
Act. That section requires that, at the time of the pre-
sentation of the petition, or within three days after-
wards, there shall be given security to the amount of
1,000.. for costs which may become payable by the
petitioner ; and that it shall be given ‘either by recogni-
sance, to be entered into by any number of sureties not

exceeding four, or by a deposit of money.’ In the
present case & recognisance for 1,000/. had been entered
into by one surety only. The sufficiency of such surety
was not disputed ; but, on behalf of the respondents, it
was contended that the Act required that, where a recog-
nisance was given, there should be more than one surety,
as shown by the word ¢ sureties,’ which was in the plural
number.

Webster and Laicrence argued in support of the appli-
cation.

Henry Matthews and Anstie
petitioner, but were not called upon.

The Courtr (Lorp Coreripeg, C.J., and GrovE, J.)
refused the application ; being of opinion that, according
to the plain meaning of the words of the Act, the re-
cognisance might be by one surety only, as one was &
number; and the object of the enactment was not to
limit the minimum, but the maximum, number of
sureties, so that in no event there should be more than
four sureties, although there might be any number less

appeared for the

than four. -
Application refused.
Re WarriNgPoRD ELECTION
Common Pleas Division. | DPErition. WeLLs (PerI-
June 9. TIONER) ». WaEN (Re-

SPONDENT).

Parliament—Trial of Election Petition— Parliamentary
Elections Act, 1868 (31 & 82 Vict. c. 126), 5. 2, 20
—Jurisdiction to adminsster Interrogatories.

The question in this case was, whether the Court or
judge has power to order interrogatories to be delivered
to the respondent to a Parliamentary election petition,
and to require him to answer the same. The matter
arose on an application to set aside an order of
LINDLEY, J., dismissing a summons for liberty to deliver
such interrogatories.

Pollard, for the petitioner, argued in support of such
application, and referred, énter alia, to the Bewdley
tition, in which Lush, J., had lately made an order for
delivery of interrogatories.

Moulton appeared for the respondent, but was not
called upon.

The Covurt (Lorp QorLerIngEk, C.J., and GRrovE, J.
held that the decision of Lindley, J., was correct; an
that there was no power to make such order, since the
jurisdiction which is given to the Court by section 2 of
31 & 82 Viet. ¢. 125, is expressly ‘subject to the pro-
visions of this Act;’ and section 20 provides that ¢ until
rules of Court have been made in pursuance of this Act,
and so far as such rules do not extend, the principles,

ractice, and rules on which committees of the House of

ommons have heretofore acted in dealing with election
petitions shall be observed so far as may be by the Court
and judge in the case of election petitions under this
Act;’ and it was admitted that there was no such prac-
tice of the committee of the House of Commons of ex-
hibiting interrogatories to a sitting member.

Application refused, with costs.

[It was stated by 4. L. Smith that the attention of

Lush, J., in the Bewdley case had not been called to

section 26,]
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HOUSE OF LORDS.

House of Lords, | WALLINGPORD v. THE MUTUAL
June 8, 4,7, 8, SocrerY AND LIQUIDATOR.

Practice—Order XIV,, Rule 1—T¥me for appealing.
This was an ap,

from a decision of the Court of
Appeal, which affirmed one of the Common Pleas
Division refusing leave to appeal from an order of
Manisty, J., made at chambers

The ag;p:lllant W ord was a member of the
Mutual iety, fro ich he had obtained loans,
which were to be repnd by instalments. He made
default, and the society sued for the total amount
of the instalments lin]%ld Thely then applied for judg-
ment under Order which was granted by
a Master. On appeal toM y J.y the defendtntm
allowed to defend on paying into Oourt, within one
month, 5,0004., being the total amount of the instalments,
less the value of certain securities mo to the
society, and a sum claimed under a counte

The money was not paid, and the socie ed udg-
xlngg& and levied execﬁon, by which ttyb:‘ygnobtimed

A summons was afterwards taken ou { the defendant

for leave to appeal, which was ref! by Field,
d afterwards by the Oommon Pleas Division,

The Court of Appeal, while holding that the defendant
ought to have been allowed to defend unconditionally,
to reverse the judgment of the Common Pleas | fu
Division, on the ground that the appeal from the order
of Manisty, J., was not in time, and that they would
VOL. XV,

not interfare with the discretion of Field, J.,in refusing
to extend the time,

The defendant appealed.

My. Wills, Mr. Hadley, and Myr. Thrupp for the
a] t.

My, J. Brown and Mr, R. Brown for the respondents,

Their Logrpsmzes (Lorp SeusorNs, L.0., Lomrp
HaTExRLEY, LoRD BLACKBURN, and Lorp Wmon)
reversed the decision of the Court below ; and ordered
that the defendant should have leave to defend without
any payment into Court, and that the 1,300!. received
under the execution should be paid into Court. The
cause was remitted, with directions.

OOURT OF APPEAL.

of A,
Jmm, nfﬁd
Ootrow, L.J.

Tmmn, L J.
June 9

New Party made Defendant to Counter-claim—Right to
deliver Int ores to Plaintiff in original Action
—Order , Rule 1—* Opposite’ Parties,

This was an & from an order of Hary, V.C,,
sing to give elr:el to Izzard and his wnfe,wholwl

been made co-defendants with the plaintiff to a counter-
claim by Kilby, to deliver mtorrogatoms to the plaintiff.

MorLroy ». K1Lsy.
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The plaintiff claimed to be owner of land, of which
the defendant was lessee, and seeking to set aside the
lease as to one undivided fourth. The defendavt delivered
a counter-claim, making the plaintiff and Izzard and his
wife co-defendants, alleging that Mrs. Izzard claimed
to be owner in fee, and asking to have it determined to
whom he was to pay the rent.

My, Seward Brice for the appellants.
Mr. Methold, for the plaintiff, was not called upon.

Their Lorpsmrps affirmed the decision of Hall, V.C.
The application was by a defendant to a counter-claim,
who was not a defendant to the original action, to in-
terrogate the plaintiff in the original action. The
answer to that application was that there was no issue
between the defendant to the counter-claim and the
plaintiff in the original action. The plaintiff was a co-
defendant, and that co-defendants were not ogposite
parties within the meaning of Order XXX., Rule 1,

Court of Appeal.
Bmw'cm., L.J.
Bieearray, L.J.
Brerr, L.J.
June 9.

Practice— Appeal— Prolabition lo a County Court—19 &
20 Vict. e. 108, s. 42— Appellate Jurisdiction Act,
1876 (39 & 40 Vict. c. 59), s. 20.

Appeal from the Exchequer Division.

The Exchequer Division made absolute a rule for a
prohibition to the County OCourt of Iertfordshire,

The plaintiff appealed.

Mr. H, Browne for the plaintiff.

My, Cockerell for the judge.

Mr, Cooper and Myr. Birch, for the defendant, con-
tended that, regard being had to section 42 of 19 &
20 Viet. ¢ 108, and to section 20 of the Appellate Juris-
diction Act, 1876, there could be no appeal from the
decision of the Divisional Court.

Their LorpsaIrs held that there was an appeal; that
section 42 of 19 & 20 Vict. c. 108 applied to procedure
only ; and that the decision of the Divisional Court was
an order which was, by the provisions of the Judicature
Acts, the subject of an appesl.

BARTON » TITCEMARSH.

The appeal was allowed.
gourt of Ap, (‘}l.
RAMWELL, L.J.
Bagearray, L.J. Dawsox &’Jmsgz Il;f:?: - Omes
Brerr, L.J. ’
June 9.

Tractice— Power to give Cosls to Third Party—Rules of
.g‘;';rt’ Order XVI., Rules 17, 18, 20, 21—Order

Appeal from the Exchequer Division,

The third party was served with a mnotice by the de-
fendant under Rule 18 of Order XVI.

An order was then made, giving the third party leave
to attend the trial, to examine and cross-examine wit-
nesses, and it was directed that he should be bound by

the result of the trial; costs were, by this order, re-
served,

The action was settled before trial, and the third
party obtained an order from a master directing the de-
fendant to pay him his costs.

On appeel by the defendant, MaNisTY, J., rescinded
thisorder ; and his decision was affirmed by the Exchequer
Division, in deference to the decision of the Queen's
Bench Division in The Yorkshire TVaggon Company v.
Newport, L. R. 5 Q.B. Div. 208.

The third party appealed.

My, Finlay for the appellant,

My, Henn Collins, for the defendant, mentioned that
Manisty, J. had stated, at chambers, that the decision in
the cae referred to was a decision on the particular
faucits of that case, and did not lay down any general
rule.

Their Lorpsnrps allowed the appeal; holding that
the third party was entitled to his costs, and that there
was power under Order LV, to give them to him.

Court of Appeal.
BramweLr, L.J.
BagearLay, LJ. } RaiNBow AND WIFE ». JueeIKs.
DBrerT, L.J.
June 10.

Prineipal and Surety— Collateral Securily— Bankruptcy
of Debtor— Proof of Debt without valusng the Security
—Discharge of Surety.

Defendant’s appeal from a judgment of Maxiery, J.,,
on further consideration, after trial without a jury,
(Reported below, 40 Law J. Rep. Q.B. 853.)

Mr, Alfred TWils and Mr, H. D. Greene for the
plaintiff

Mr., Henry Matthews and Myr. R. T. Reid for the
defendants.

Their LorpsHIrs affirmed the judgment of Manisty,
J., without hearing counsel for the respondenta.

—

Court of Appeal.

é’;:.:f;’ If;f, RoLis v. THR VESTRY OF ST, GEORGE
THESIGER, LJ. THE MARTYR, SOUTHWARK.
June 14,

Metropolis Local, Management Act, 1856 (18 & 19
Viet. . 120), 8s. 96, 164—Street being a Highway—
¢ Vest,’ Meaning of— Property limited in Interest and
Duration—Disused Street.

Appeal from the decision of the MASTER oF THE
RoLLson a special case.

The plaintiff was tenant for life of sume property, over
which 1an, until shortly before this action, two streets,
called respectively Northampton Street and Amelia
Street.

Under, the Metropolis Local Management Act, 1855
(18 & 19 Vict. c. 120), 8. 96, these streets, being high- .
ways, were vested in the vestry of the parish.

By orders of quarter sessions, part of Northampton
Street had been stopped up, and Awelia Street had been
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diverted, and another street had been substituted for it
and been taken over by the vestry.

The question raised by the special case was, whether
the disused sites were vested in the vestry under
section 96, which provides that ¢ the vestry am( district
board shall, within their parish and district, execute
the office of and be surveyor of highways; and all
streets being highways, and the pavements, stones, and
other materials thereof, shall vest in and be unde» the
management and control of the vestry or district board
of the parish or district in which such highways are
situated.’

The plaintiff claimed that the land occupied by the
now disused streets was his own to deal with; the de-
fendants asserting that he must purchase the land from
them and have a reconveyance, as having been vested in
them by the section, and not subsequently divested.

The Master of the Rolls, considering the case fell
within the decision of the Court of Apg.l in the case
of Coverdale v. Charlton, 48 Law J. Rep. Q.B. 128,
which was a decision on the word ‘vest’ in section
149 of the Public Health Act, 1875, held that the
property in the disused streets still remained vested in
the vestry.

The plaintiff appealed.

The Solscsitor-General, Mr. Chitty, and My, Dunning
for the appellant.

My, Davey and Mr. Everitt, contra.

Their LornsaIrs reversed the decision of the Master
of the Rolls; holding that the case of Coverdale v. Charl-
ton only decided that something more than an easement

to the local board ; that is, some riiht of property
1, and on, and in respect of the soil—such a posesessory
right as would enable the l;bgardtima.s owdn;grs, todbrigg
actions against trespaseers; but that it did not decide
that the soil and freehold passed in the ordinary sense,
or that any defined stratum of the soil passed. Buta
property limited in interest and in duration passed to the
vestry ; and when the street ceased to exist, the object
for which it was vested ceased, and the term for which
it vested came to an end of itself, and nodivesting clause
was needed. There were no words of inheritance or
perpetuity in the Act, nor did the power of sale con-
tained in section 154 lead to a different conclusion, as it
only referred to anything which remained vested in the
vestry.

Court of A;?eal. .
m Ii 3 ‘WEBSTER v. BrrrisH Expire Mvu-
Tmmxiz LJ TUAL AsSURANCE COoMPANY,
June f6.

Policy of Assurance—Death of Assured—Delay in
proving Will—Interest—3 & 4 Wm. IV. c. 42, a. 29.

In 1847 Robert Brown insured his life with the de-
fendant company for 5001., to be paid to his executors,
administrators, and aaoiﬁns, two months after proof of
death, The policy was deposited as a security for a debt
with Wm. Brown, who paid the premiums from 1848
down to December, 1874, when Robert Brown died. As
h'emdiod insolvent, his executrix declined to prove his

The amount of Wm, Brown's debt, for which he held
the policy as security, was greater than the value of the
golicy; ut the company, though admitting that the

eath was proved, declined to pay the policy money,

except to or by the consent of the legal personal repre-
sentative of Brown, as there had been no
written assignment. William Brown was taking steps
to obtain probate of Robert Brown’s will; but died
himself in 1878. The plaintiffs, who were his executors,
claimed the policy moneys, with interest, from March,
1875, the date of the proof of death.

The MaeTRR oF THE RoLLs, under section 44 of the

Chancery Amendment Act, 1852, dispensed with the
resence of the 1 personal representative of Robert
rown ; and ordered payment, with interest at 4 per
cent.

The company appealed on the question of interest.
My. Davey and My, Millar for the appellants,

Mr, Ince and Mr. Bramwell Davis for the re-
spondents.

Their LorpsETPs could not agree that interest ought to
be allowed. Interest could only be payable either under
a contract in the policy to do so—and there was no such
contract in this case ; or by way of damages for wrong-
fully withholding the money (under 3 & 4 Wm. IV. c.
42, 8. 29), and the company had always been ready and
wiiling to pay on receiving a valid discharge. It was
William Brown himself who had caused the delay, by
neglecting to clothe himself with the rights of the legal

nal representative, which was necessary to complete
is title. Appeal allowed.

Court o 2
J nrg,w

Corron, L.J.
THESIGER, L.J.
June 15.

Partition—Right to—Active Trusts to be performed.

Appeal from decision of Fry, J., dismissing an action
for partition, on the ground that there were active trusts
to be performed by trustees. The case is reported 49
Law J. Rep. Chanc. 24.

My, Cookson and Mr. Whitehorne for the appellant.

My, Fischer and My, Colt, for the respondent, were
not called upon.

Their Lorpsares affirmed the decision on the same
grounds.

TAYLOR ». GRANGE.

HIGH OOURT OF JUSTICE.

Re RICEARDSON. RICHARDSOXR v.
JmJ ’1\7"R' } RICHARDBORN,
une ¢.

Practics — Costs — Administration Action — Assets de-
ficient— Creditor’s Action.

This action wasinstituted by an administrator against
the sole next-of-kin ; and, as the plaintiff declined to pro-
ceed, inasmuch as the assets were insufficient to pay the
debts in full, the conduct of the action was given to &
creditor.
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My. Farwell, for the creditor having the conduct,
asked, on further consideratinn, for the costs of the action
as between solicitor and client; and referred to Re
Burrell, 39 Law J. Rep. Chanc. 544 ; L. R. 9 Eq. 443.

Mr. B. B. Rogers for the former plaintiff.
MMr. Morshend for the defendant.

The MastEr oF THE Roris did not consider that Re
Burrell was correctly decided ; but that the true principle
as to the allowance of costs where the assets were deficient
was laid down in Thomas v. Jones, Dr. & Sm. 134; 29
Law J. Rep. Chanc. 670; and that it was only in a
creditor’s action, as opposed to that of a residuary legatee
or next-of-kin, that costs as between solicitor and client
would be allowed. In the present case he considered
the action was in effect a creditor's action; and he,
tlluerefore, allowed the costs as between solicitor and
client. \

—

Chancery Division.
JEssEL, M.RR,
June 11.

Trade-mark— Registration—Mode of Opposing— Trade-
marks Act, 1876—T'rade-mark Rules, 16, 43, 44,

This was a motion by the proprietors of a registered
trade-merk, asking for & declaration that the applicants
for the registration of another trade-mark were not en-
titled to registration, and for an injunction to restrain
them from taking any further steps to register ; and that
leave might be given to proceed under the mnotice of
motion, and not by special case,

It was objected that the motion was wrong in
form, and the moving parties should have waited
for the applicants to have taken steps to register,
and should have obtained in chambers the directions
of the judge as to the mode of bringing the case before
the Court,

Myr. Aston and Mr. G. E. Wright, and Mr. Chilty
and Mr. Sebastian, for the parties.

The MasTeR oF THE RoLLS said that the Act and
Rules did not give those persons who opposed the regis-
tration the power to take the initiative on motion to
restrain the registration. That must be done by action.
The application to the Court referred to in Order XLIV.
was intended to be by the persons seeking to register. The
effect of such a proceeding as the present would beto trans-
!i’ose the position of the parties from plaintiff to defendant.

he proper mode of trying the question would be by
his directing the persons intending to register to take out
8 summons in chambers for leave to register, which
would be adjourned into Court in the usual way. The

}In re SIMPSON'S TRADE-MARK.

mation could stand over, and come on with the (P

summons, The briefs and evidence on the motion could
be used on the summons; and the costs could then be
dealt with.

Chancery Division.
Jesser, M.R,
June 14,

Will—Gift to Second Cousins—Euclusion of First
Cousins once removed.

}anmu( v. WILSON.

John DParker, by bis will, bequeathed his property
¢ one-third to my first cousins, and two-thirds to my

second cousins.” A special case was stated for the opinion
of the Court, under Order XXXIV., Rule 1, the question
being whether the term ¢second cousins’ included chil-
dren or grandchildren of the testator's firat cousins.

Mr. Bagshawe, Mr. Wiglesworth, Mr. W.- Barbar,
and Mr. Byrne were for the different parties.

The MasTER oF THE RoLLs answered the question in
the negative.

Chancery Division.
JEsseL, M.R.
June 14.

Practice— Costs of l'artition Action— Cannon v.Jvhnson,
L.R. 11 Eq. 90, followed.

This was a partition action asking for th: sile of the
estate in question, as to which all parties were agreed.
The plaintiff was interested in the estate to the extent
of one-sixth ; the remaining five-sixths b:longed to the
defendants,

Mr. G. J. Foster Cooke, for the plaintiff, asked that,
following the rule laid down in Cannon v. Johnson, L..R.
11 Eq. 90, the costs should be borne by the parties in
proportion to their interests in the estate.

Mr. V. Smith submitted that each party should bear
his own costs up to the hearing.

The Master oF THE RorLs ordered the costs to be
paid in proportion to the interests of the parties.

}B.QLL v. Keae-WzeLcH.

Chancery Division.
JrsseL, M.R,
June 16.

Incumnbents Resignation Act, 1871, s. 10—Pension —
Action against present Incumbent— Right of Set-off.

}Gnnmcou v. SuiTH,

This was an action by & past against the present
incumbent of a benefice for the arrears of a pension
granted to the former incumbent under the above Act.
The defendant claimed a right of set-off under a judg-
ment which ho had againat the plaintiff.

Mr. Chitty and Mr. TW. W. Cooper for the plaintiff.

My, Ince, Mr. Bompas, and Mr, Smart for the de-
fendant. ‘

The MastErR oF THE Roris, declining to follow a
judgment of Coleridge, C.J., to the contrary eifect, held
that under section 10 of the Act the pension was intended
to be an inalienable provision for the incumbent, and
that no right of set-off, as under any assignment, could
revail against the plaintiff’s claim. Ile, therefore, gave
Jtl:;lgment for the plaintiff, with costs, for the amount
claimed.

Chancery Division.
Mavuins, V.C.
June 5.

Practice— Costs— Action dismissed, with Costs— Counter-
clatm dismissed, with Costs— Apportionment,
Summons to vary taxing master's certificate.

This was an action for an injunction to restrain the
defendant from raising a certain building to a greater

} MAaSON r, BRENTINI.
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height than before, 80 as to iuterfere with the plaintiff’s
light, and for damages. The defendant, by way of
counter-claim, claimed damages by reason of the plain-
titf's proceedings in the action.

At the hearing, on December 5, 1879, both the claim
and the counter-claim were dismissed, with costs. The
plaiatiff had not taken in any bill of costs in respect of
the counter-claim. The taxing master taxed the de-
fendant's bill in respect of the costs of the action at
3164.; and allowed the plaintitf 10/ 10s. in respect of
the costs of the counter-claim.

The plaintiff objectel to the allowance of all items
in the defendant’s bill of costs, which were common to
the action and counter-claim. The taxing master over-
ruled the objection, considering Sauer v. Bilton,
L.R. 11 Chanc. Div. 416; s.c. 43 Law J. Rep. Chanc.
545, to have decided that in such cases the plaintiff
should pay to the defendant the general costs of the
action, and the de‘endant should only pay to the plaintitf
the amount by which the costs had Ymen increased by
reason of the counter-claim.

Mr. Glasse and Mr. E. Cutler for the summons,

M. Higgins and Mr. Langworthy, for the defendant,
were not called upon.

Matixs, V.C., was of opinion that a new principle of
taxation had been introduced by the Judicature Acts in
such cases as this. The true principle had been laid
down by Mr. Justice Fry in his judgment in Sauer v.
ZLilton. The objection must, therefore, be disallowed.

Chancery Divisivn,
Marins, V.C.
June 11.

Petition of Right—Next of Kin—Riyhts of the Crown
—Solicitor to the Treasury—Moneys paid to—In-
terest v,

}In re GosyAN.

A euit having been instituted with regard to the
property, both real and personal, of a testator, which it
was alleged had been given to trustees upon a secret
trust, and it having been declared that, so far as the
personalty was concerned, the gift was void, inquiries
ware directed as to the next of kin of the testator, and,
none coming forward, an order was made that the exe-
cutors should resign the property, consisting of leasehold
houses, to the Solicitor to the Treasury, to be held by
him‘in trust for the Crown.

This was effected by a document under the Royal
sign manual in September, 1372; and, at the same
time, a sum of 0,673. 7s. 8d., being the accumulated
rents of the leasvhold property, was handed over to him.

The suppliant in this petition of right having together
with others in the same degree of relationship proved
their title as next of kin of the testator, and having been
declared entitled to the personal property which had
been assigned to the Solicitor to the Treasury, the only

uestion now on the further consideration was as to the
liability of the Crown to pay icterest on the sum so paid
in respect of rents, and on a further large sum which had
been received for rents while the property had been in
the hands of the Solicitor to the Treasury.

Mr. Higgins and Mr. G. Murray, for the suppliant,
relied on Edgar v. Reynolds, 27 Law J. Rep. Chanc,
502, in support of the claim for interest.

Mr. Pearson and Mr., Romer for parties in the same
interest.

Myr. Rigby, for the Crown, resisted the claim on the
ground that the moneys wero not paid to the Solicitor
of the Treasury as administrator, a3 in the cisa cited,
but as an ordinary individual.

Mauixs, V.0, decided that the Crown must pay in-
terest, at the rate of 4/. per cent., upon all the moneys
received by the Solicitor to the Treasury.

Chancery Division.
Bacon, V.C.
June 4.

Practice — Champerty and Maintenance — Assignment
¢ pendente Lite'—Trustee in Bankruptcy—Rules of
Court, 1876, Order L., Rule 3, Bankruptcy Act, 1869,
ss. 25, 111,

Motion by defendant to discharge order of course,
giving liberty to H. W. Chatterton to carry on the
action. Seear was trustee in bankruptcy of Benjamin
Waebster, who had mortgaged the Adelphi Theatre and
other property to Messrs. Gatti. The action was brought
to set uside an alleged assigynment, dated October 9, 1879,
to Lawson by Webster of his equity of redemption in
the properties. The writ was issued on March 4, 1830,
and on March 9 Webster's creditors resolved to accept
an ofter made by II. W. Chatterton to purchase the
bankrupt's eq‘t,litz of redemption, an assignment of
which to H. W, Chatterton was afterwards made. The
order of course was made at the Rolls on April 23, 1880,
on a petition of course presented by Chatterton.

Sir . M. Jackson and Mr. rosvenor TWoods for the
motion : The assignment to Chatterton was made pen-
dente lite; is, therefore, of the nature of maintenance
and champerty, and consequently void. This is an
abuse of Order L., Rule 3, which can only apply to a
valid assignment.

Myr. Winslow and My, Terrell for II. W. Chatterton:
An assignment by a trustee in bankruptcy of the bank-
rupt’s rights of action is not champerty or maiatenance.
It is the policy of the Bankruptcy Acts that such rights
should be assigned. DBat, at any rate, the assignmeunt of
a right of action, if made together with the property
the subject of the action, is not within the rules against
champerty and maintenance.

Sir H. M. Juckson in reply.

Biacoxw, V.C.: It is the duty of a bankrupt's trustee
to realise the whole of his estats, and this trustee has
performed that duty by selling to II. W, Chatterton the
subject of the suit, That is not champerty or mainten-
ance.

}Sxmn v, Lawsox.

Motion dismissed, with costs.

Chancery Division. ) Ascrorr v. Tar Loxpox AwD
Bacon, V.C. NorrE - WesterY  Riruwary
June 4. CoxpaNY,

Lands Clauses Consolidation Act, 8. 92 —Purt of Houss.

Motion on behalf of the pluintiffs to restrain the de-
fendant company from taking part only of certain pro-
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perty of the plaintiffs at Wigan. The property con-
sisted of twelve small cottage tenements, mostly in a
dilapidated condition, in the form of & quadrangle, with
a yard in the centre used by all the occupants for drying
clothes, &c., and having several privies for the use of the
occupants. The part which the company proposed to
take included four of the cottages at one end of the
quadrangle, and two privies, which were the omly ac-
commodation of the kind for one of the cottages to be
taken, and also for three of the cottages not included in
the notice. The plaintiffs served on the company a
counter notice, requiring them to take the whole of the
property.

8ir H. M. Jackson and Mr. Finch for the plaintiffs:
Section 92 of the Lands Olauses Act, 1845, requires the
whole of a house to be taken.

Mr. Hemming and Mr. O. L. Clare, for the railway
company : This yard and privies do not form part of
any of the houses taken within the decisions on that
subject.

Bacow, V.C.: The whole matter will have to be de-
cided at the hearing ; but, for the purpose of this motion,
I must hold the whole property to be one tenement, and
I must grant the injunction.

BAoonl\).f%m' ATTORNEY-GENERAL ». BoROUGH
Jun’e 5: : OF BIRMINGHAM.

IYactice—Adding Parties after Decree— Rules of Court,
;)SrderX V1., Rule 13— Public Health Act,1876,88.279,
1.

Adjourned summons, to add the Birmingham Tame
and District Drainage Board as defendants. The
action was commenced in 18568 to restrain the corpora-
tion of Birmingham from discharging sewage into the
River Tame. An interlocutory restraining order was
made on July 23, 1858, and an order extending the in-
junction on March 16, 1871. The bill was afterwards
amended ; and a decree was made on April 18, 1875,
granting a perpetual injunction, the plaintiffs under-
taking not to enforce it for five years, so that the defend-
ants might have time to execute certain works with the
object of stopéﬁng the nuisance. The five years expired
on April 16, 1880. The plaintiffs alleged that the
nuisance continued, and were desirous of enforcing
their decree by sequestration. Under the provisions
of the Public Health Act, 1875, the Li Govern-
ment Board made & provisional order, on June 5,
1877, forming the Birmingham, Tame, and Rea Dis-
trict Drainage Board. That order was confirmed by
the Local Government Board’s Provisional Orders Con-
firmation (Joint Boards) Act, 1877. By the provi-
sional order, it was ordered that the drainage i)oard
¢shall have, exercise, perform, and be subject to, all the
powers, rights, duties, capacities, liabilities, and obliga-
tions of a local or urban sanitary authority’ under the
Public Health Acty 1875.

The plaintifis, the relators, now took out a summons,
under Rules of Oourt, 1875, Order XVL., Rule 18, to add
the drainage board as defendants.

M. Carson for the summons: The d’:)nint board have
taken over the liabilities of the defendants, and so are
necessary parties to enable us to enforce our decree,

The judgment is enforceable as a judgment of the High
Court, having been perfected before November 1, 1875.

My, Cozens-Hardy for the borough of Birmingham :
Under Order XVL, Rule 13, parties can only be added
before decree. Such an order as is asked would bind
the joint board by lgroceedings taken before they came
into existence. resh proceedings should be taken
against them. Woe object to the expenses being increased
by adding fresh parties.

Bacow, V.C., allowed the summons; and ordered
service upon the added defendants of & copy of the
amended information and bill. Costs, costs in the
action,

Chancery Division,
Bacor, V.0.
June 11.

Next Friend—Removal of —Refusal to appeal.

Adjourned summons by three of the plaintiffs, who
were adult, to remove the next friend of other co-
plaintiffs who were not sui jurés, because he refused to

appeal.
My, Caldecott for the summons.
Mpr. Fischer for the defendants,
Mr. E. 8. Ford for the next friend.

BacoN, V.0, made an order removing the next
friend.

}DUPU! v. WELSFORD.

Chancery Division.
Harz, V.0,
June 8,

Will— Construction—Specific Legacy— Ademption—
Debentures— Debenture Stock.

The testator, C. B. Lane, bequeathed upon certain
trusts ‘all my debentures in the San Paulo Brazilian
Railway.’ The testator had ten 5 per cent. debentures of
100/. each in this railway. The debentures having be-
come due on January 1, 1877, the testator,in lieu of
payment, accepted 930/ 5} per cent. debenture stock in
the same company, which stock was standing in his
name at the time of his death. The only question was,
whether this debenture stock passed under the above
bequest in the will.

M. Kaye for the plaintiff.
My. Freeling, Mr. Methold, and Mr. Thurst an Holland
for the defendants.

Havz, V.C., held that the debenture stock was a sub-
stantially different thing from the debentures bequeathed
by the will; and that, as such stock had been accepted
by the testator, by his own choice, it did not pass by
t{e bequest.

}In yre LANB. LUARD v. LANE,

Chancery Division.
Haxi, V.C.
June 8.

Wiil— C'antt'on—Gd:)'ft over to ‘ surviving Children or
their Heirs’— Child dying before Date of Wik,

The testator, Robert Penston, by his will, dated in

1834, devised his real estate to his son Samuel for life, -

}Pmsron v. PENSTORN.
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and after his decease to his said sons wife Hannah for
life, and after her decease upon trust to sell and divide
the proceeds among ‘my surviving children or their
heirs,” There were six children, one of whom died be-
fore the date of the will ; and theprincipal question was
whether the next of kin of such child was entitled to
share, .

M. Stirling, Mr. Byrne, Mr. Beaumont, Mr. Everitt,
and Mr. Maddison appeared.

Harr, V.C., said that the gift over was in effect a
gift to the children then surviving, or the heirs (f.e.
statutory next of kin) of the children not then surviving,
which included the next of kin of the child who died
before the date of the will,

Chancery Division.
Fry, J.
June 12, 14.

Practice— Pleadings— Order X V1., Rule 17— Questions
between Co-defendants.

The two plaintiffs, Steel and Chater, and the two first
defendants, Dixon and Gurney, were sureties for one
Robinson ; and, as such, had each to pay 200/ The
third defendant was Saffery, the trustee in baunkruptcy.
The statement of claim alleged that the defendants,
Dixon and Gurney, had taken security from Robinson,
and the plaintiffs claimed to participate in the money
realisud by the security. After the defence of Dixon
and Gurney had been put in, Saffery put ina statement of
defence, in which he alleged that the security given to
Dixon and Gurney was void as being a fraudulent pre-
ference, and made other statements as to the conduct of
Dixon and Gurney. This was a motion on the part of
Dixon and Gurney to have the paragraphs in Saffery’s
statement of defence, relating to fraudulent preference
and their conduct, struck out; or,in the alternative,
that they might plead in re})ly to such part of their co-
defendant's statement of defence.

Mr. North and Mr. Chubb for the motion.
Mr. Millar and Mr. Maidlow for Saffery.
Mr. Cookson and Mr. Warmington for the plaintifls.

FRry, J., refused to make such order as was asked for;
but allowed Dixon and Gurney to serve such notice as
they might be advised on Saffery, under Order XVI.,
Rule 17, to raise for decision any question which appeared
in the paragraph of the statement of defence objected to.
He reserved costs as between the co-defendants, direct-
ing Dixon and Gurney to pay the plaintiffs’ costs of this
application, without prejudice to their getting them
over from Saffery.

}Sn;nr. v. DIxON.

Common Pleas Division.] Re TEWKEssBURY ELECTION
June 9. PeTITION.

Tarliament—Dlace of Trial of Election Petition—31 &
32 Vict. ¢. 125, s. 11, subs. 11—Special Circum-
stances.

A. L. Smith applied for an order that the petition in this
case should be tried at Gloucester instead of at Tewkes-
bury. The application was made on an affidavit by the
Mayor of Tewkesbury that, though there was a town
halﬂ it was impossible to provide in the borough proper

accommodation for the judges and their attendants, or a
suitable place for the trial. Both the petitioner and
respondent had consented to the trial being at Gloucester
instead of at Tewkesbury; and Lusm, J., had made
an order to that effect; but, after the opinion of
HAwkixs, J,, in the Evesham election petition that the
order must be made by ¢ the Court,’ and that the judge
had no power to make it, the present application was ,
now made.

The Courr (Lorp OoLeringg, C.J., and Grove, J.)
confirmed the opinion of Hawkins, J., that an order of
this kind must be made by the Court. In the present
case, from a dislike to differ from that which in the
exercise of his discretion Lush, J., had ordered, the
Court granted the application ; but intimated that, for
the future, special circamstances more than mere incon-
venience, as appeared in this case, must be shown before
an order would be made for appointing the trial else-
where than in the borough to which the petition reletes,

Order granted,

Common Pleas Division.
June 9, 14,

Marine Insurance—Constructive {total Loss— Right of
Master to sell Ship—Case of stringent Ne:essity—
Evidence. )

Action by owner of vessel against the insurer for a
total losa. The vessel, on coming out of a foreign port,
struck ona reef. The master made an agreement with
one Green to do his best to discharge the cargo and get
the ship off. Green used an insufficient' number of hands
for this purpose, and ultimately the agreement was can-
celled, Green having, in the meantime, made a survey of
the ship, and condemned her as unseaworthy, and likely
to go to fiecea. Afterwards, on the same day, the
master sold the vessel and cargo to Green. At the time
of the sale the wind had gone down, and the vessel was
in no actual danger ; and Green, then bringing to his aid
8 large number of hands, got the vessel off’ at the second
high tide after she had struck.

Under these circumstances Lorp Corrringe, C.J., at
the trial ruled that there was no evidence on which &
jury could reasonably find such stringent necessity for
the sale a8 would tix the assurer, and he accordingly
directed a nonsuit, and entercd judgment for the
defendant. A rule nist was afterwards obtained to set
aside such nonsuit, on the ground that there was evidence
on which a J’ury might have found that the ship was
properly sold,

C. Russell and Myburgh showed cause.

Butt and J. C. Mathew were in support of the rule,

Cur. adv. vult.

GRrovE, J.,now held that the rule should be made
absolute, as, in his opinion, the case should not have been
withdrawn from the jury.

Lorp CoreriDGE, C.J., retained his opinion that at

the time of tho sale there was no evidence of such urgent
necessity as would fix the nssurer, and that his ruling at

the trial was right.
The rule dropped,

}Hu.t. v, JUPE.
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OOURT OF BANKRUPTOY.

June 7.

Bankruptcy.
Bacorx, OJ.}In re LacY. Ez parte Boxb.

Bankruptcy— Composition—Rights of Credstor not bound
by Composition— Proof — Jurisdiction — Bankruptcy
Act, 1869, &, 72, 126.

A from order of the Registrar of the County
Oon&P::thelmaford, gitting as judge.

Bond recovered judgment uﬁ:t Lacey on Septem-
ber 21, 1875, for 68i. 10s. 3d. y filed a petition for
Kquidation in August, 1877; and, in September, 1877,
his creditors resolved to accept a composition of 19s. 11}d.,
payable in instalments within tw':)oiears from the regi

tration of the resolutions, which lace in DeeemE:r,

1877. No trustee was a.psointad. nd was not in-
cluded as a creditor in the debtor’s statement of affairs,
and took no steps to enforce his judgment till March 3,

1879, when he filed & proof of his debt. Lacey himself
rejected the proof, i confirmed the re-

jection, saying that he had no jurisdiction to interfere.

Mr. Winslow and Mr. Rose-Innes for the appellant:
Although not bound by the composition, the appellant is
entitled to the benefit of it.

My. E. C. Willis for the debtor: The Court cannot
decide upon the validity of this debt after registration of
the resolution and after such a lapse of time.

The Omer Juper: The order of the registrar must
- be discharged, and the matter referred back to the County

Court, with u direction that the proof be admitted. The
appellant can then get an order for payment of the com-
position.

Bankruptcy.
Baoox, 0.J,
June 14.

Bill of Sale—Setting forth Consideration—Bills_of Sals
‘Act, 1878, s. 8.

Appeal from the Hanley Oounty Court.

The point for decision was whether the consideration
for a bill of sale, dated October 24,1879, from the debtor
to A. Challinor, was truly stated. The oonnideruu’ozk
as stated in the bill of , was: ¢ 560. thuﬁ%n&pn
by the mortgagee to the mortgagor.” In fact, . was
paid to the m r; 20i., at the mortgagor’s request,
to & valuer, who valued the property for the hP].lm“ of
the loan ; and 404 re ted costs of the of sale
and other documents which the debtor requested Ohal-
linor to include in the bill of sale, instead of deducting
the amount from the 560/

The County Court ju
ty j .ﬁﬁ'

was ly stated ;
Bill of sele, * ’

The trustee in the debtor's liquidation appealed.
My. E. C. Willis for the appellant.

Mr. Winslow and Mr, F. Knight for the bill of sale
holder.

The OHIBF JUDEE held that the consideration was not

properly set forth, and that the bill of sale was invalid

against the trustee.
Appeal allowed, with costs.

}In re Roares. Er parte BEETENSON.

held that the consideration
affirmed the validity of the
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HOUSE OF LORDS.

House of Lords.
June 15, 17, 18‘}S'nmm v, FRECCIA.

Evidence—Public Document—Admissibility to
Birthplace and Age.

This was ‘rlt‘egp o Lﬁro:g %;iec‘iisli;m ?g the Court o§
A Te w J. Rep. affirming ome of
Mmuel;ls,g’ﬁ P

The ies were claimants, as next-of-kin, to the
estate of a Mrs, Mangini Brown ; and the question was
whether her father, Antonio Mangini, cons for Genoa,
in London, was Antonio Mangini, of 8. Ilario, born in
1785, whose next-of-kin were the ndents; or Antonio
Mangini, of Quarto, born in 1744, whose next-of-kin was
the appellant.

prove

The appellant desired to put in evidence a from
the Giunta de Marina of Genoa to theSenate,madein1790,

recommending Mangini for tht:dpost of agent, to which
he was in consequence appointed. The report contained
several iculars as to Mmgini, and, amongst them,
goscri him as a native of Quarto, aged about forty-
ve.

Malins, V.0.,and the Oourt of Appeal refused to admit
the document.

My. J. Pearson and Mr. Willes (Mr. E. Beaumont
with them) for the appellant.

My, Higgins, My. Everitt, Mr. Bagshawe, and Mr, B
Byre, for the reepondents, were not called upon,

Their Lompsares (Loep SmusorNs, L.C., Lorp

VOL» XV,

HATHERLEY, LoRD Brickpurw, and Lorp Warsox)
heiclllthe document inndmissible; and dismissed the appeal
with costa,

House of Lords.
May 31. QfJune 21.}Pn'r v. JONEs.

Partition Act, 1868, ss. 3, 4, 5.

This was an & from & judgment of the Court of
Appeal (reported 48 Law J. Rep. Chanc. 352) reversing
one of MavLINs, V.0, in a suit of Gilbert v. Smith.

The action was brought for a partition of property in
Birmingham, of which the plaintiffs were entitled to
about three-sixteenths, and the defendants to about
thirteen-sixteenths. e plaintiffs amd to have the
property sold ; the defendants, while itting that an
actual partition was impracticable, objected to a sale, and
offered to purchase the plaintiffs’ interest at a valuation
under section 5 of the Partition Act, 1868 (81 & 32

Vict. c. 40).

Malins, V.0., held that the case fell within section 5,
and di a valuation ; but the Court of Appeal were
of opinion that, inasmuch as it was within section 3, it
was excluded from the operation of section 5.

This ;p was then brought.

My, J. Pearson and Mr. Bardswell for the ap ts.

My, Bristowe and Mr, Lewsn for some of the re-
spondents,

My, Glasse and Mr. W.. for other respondents,

Their LoRpsHIPS RD CcKkBURN- and Lorp
‘WATSOK, dissentiente LorD HATHHERLEY) affirmed the
decision of the Oourt of Appeal; and dismissed the
‘PM, Wi& m o
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BrauMweLr, L.J.
Baeearray, L.J,
Brerr, L.J.
June 16,

Practice— Reference — Jurisdiction to refer to X(‘){inal
ﬁ:{k 5 udicature Act, 1873, 8. 67, Order XXXV1I,

AP from a decision of the Queen's Bench
Division, refusing to refer the questions of fact in an
action to an official referee.

The action was to recover the amount of & builder’s
bill, consisting of a considerable number of items.

The plaintiff sued on a um meruit; and the de-
fence set up was, that the plaintiff was employed by
the defendant to do the work for a specific sum
that the charges in the bill were excessive. Other
issues, not involving matters of mere account, were
raised by the parties on the gneadings. On February 24
notice of trial was given, May 28 a summons to
refer compulsorily, under section 67 of the Judica-
ture Act, 1873, was taken out by the defend-
ant. The Master having made an order to refer,
the plaintiff appealed, and LiNprey, J., in cham-
bers affirmed the order. On ap the Queen’s Bench
Division (Lusx, J., and F1eLp, J.) reversed the order,
on the ground that the matter was not one ¢ requiring a
prolonged examination of accounts’ within section 57 ;
and, therefore, that the Court had no jurisdiction to
refer under that section.

On appeal, Mr. Harmsworth appeared for the defend-
ant, and Mr, Bozall for the plaintiff,

Their Lorpsarps reversed the decision of the Queen’s
Bench Division, and held that the Court had jurisdic-
tion to refer the whole matter compulsorily to an official
referee under section 67; and, further, that Rule & of
Order XXXVI., whic'l:‘ﬁmvides that in certain cases an
application to refer s be made within four days of
notice of trial, did not apply to references under section
57 ; and, therefore, that the defendant’s summons was
not out of time,

Court of A

J.
Bagearray, L.J, }FrercEer v, Hubsox.
Bgrerr, L.J,
June 16,

Public Health Act, 1875 (38 & 39 Vict. c. 65
Rule 70, Schedule
bring Action,

Appeal from a judgment of the Exchequer Division.

Thspg::ltion was to recover a penalty of 50/. from the
defendant, under Rule 70, Schedule II., of the Public
Health Act, 1875, for sitting as a member of a local
board while disqualified.

Bowen, J., ordered a stay of proceedings in the action,
on the ground that the plaintitf had not obtained the
consent of the Attorney-General, under section 253 of
the same Act. The Exchequer Division (HuppLestoN, J.,
and S?irm, J.), re the order, and the defendant

appealed.
Mr. W, G, Harrison and My, Crompton for the de-
fendant,

, 8. 253,
I1.— Consent of Attorney-Generalto

Mr. A. Charles and Mr. Cock for the plaintiff.

Their LorpsHIPs affirmed the decision of the Fx-
chequer Division ; holding that, on the true constructicn
of section 253 and Schedule IL., Rule 70, of the Public
Health Act, 1875, the consent of the Attorney-General

was not necessary.

Court o) AjEpeal.
Oocnufn, .0.J.

Braxwerr, L.J.
Bagaarray, L.J.
Brerr, L.J.
June 22,

Bond— Conditions—. by Instalments— Proviso
Jor immediate Payment on single Default— Penalty.
Appeal from a judgment, for the defendant, of Bowkw,

&B. 247trial without a jury (reported 49 Law J. Rep.
My, Hz;'nchdl, My, Foulkes, and My, Archibald for

the plaintifia.

r. Bompas and Mr. Forest Fulton for the defendant.
Their LorpsEIps reversed the judgment of Bowen, J.

Tre ProtRCTOR ENDOWMENT SO~
OIETY v, GRICE.

HIGH COURT OF JUSTICE.

Chancery Division.| 13z v, Hueuss & C
JesserL, M.R. OWNES 0. UGHES 0,
June 18. } (Lnarrep
Practice — Trial by Jury — Infringement of Patent —
Complicated quea:—ry Trial 'g}ore Judge — Rules of
Court, 1875, Order XXXV1., Rule 26.

This was an action to restrain the infringement of a
tent, the ﬁpatent being in respect of a combination.
he plaintiff had given notice of trial before a jury;

and the defendant now moved that the action might
be heard before the 2é'udge, without a jury, under
Order XXXVI., Rule 26.

My. Lawson and Myr. Buckley for the parties.

The MasTer oF THB RoLLs held that the issues were
not fit to be tried before a jury, involving, as they did,
complicated questions as to the infri ent of a patent
for a combination, and, also, as to the sufficiency of the
specification ; and he, therefore, directed the trial before
himself, without & jury,

Hair, V.C,
June 17,
ity— Restraint on Anticipation—Gift to Class g
Fonpetut which some Membermp:t‘ n me'ﬂ v
In 1874 moneys were settled by Mr. and Mrs. Sharpe
upon trusts (in effect), after their death and subject to a
power of appointment which was not exercised, for all
their children or any their child who being sons should
attain twenty-one, or being daughters attain twenty-one
or marry, in equal shares; but, if daughters, to their
se%\nte use and without power of anticipation,
he settlors died, having had two children, both being
daughters, who were married at the date of the settle-
ment.
This was a special case for the opinion of the Court,
whether the beneficiaries were entitled free from the
restraint on anticipation,

}Hmnm v. WEBSTER.
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My, P. Lambert for the plaintiff.

Mr. G. W. Lawrance and Mr. Jason Smith for the
defendants.

Hari, V.0., following Wilson v. Wilson, 28 Law J.
Rep. Chane. 95, held that the gift to the children tn esse,
and the restraint attaching thereto, could be taken as
distinct; and that the restraint was, therefore, effectual.

Fry, J.
June 16, 17, 18,

Specific Performance—Breach of Covenant—
Acous

cqusescence—Fraud.

This was an action for specific performance of an
ment by the defendant Barber to grant to the
aintiff a sublease of certain lands he held under a
ease from his co-defendant Bowyer. This lease con-
tained a covenant, on the part of the tenant, not to
ansign or sublet without the consent, in writing, of the

} WiLMor v. BARBER.

leseor, and a proviso for re-entry in case of breach. The|lan

laintiff alleged that Bowyer had stood by while he

the plaintiff) expended money on the property in ignor-
ance of the restriction against underletting, and could
not refuse to concur in the sublease.

Mr. Cookson and Mr. T. A. Roberts for the plaintiff.

Mpr. North and Mr. Freeling for the dofendants.

Fry, J., held that, in order that the landlord, Bowyer,
should be precluded from his legal right to withhold his
consent, it was requisite (1) that the plaintitf should have
been under a mistake ; (2) that he should have expended
money or done somethi g on the faith of his mistaken
belief; (3) the landlord must have known what his own
rights were; (4) he must® have known that the plaintiff
was acting in a mistaken belief; and (5) be must have
encou the plaintiff in laying out money or doing
the other act, either directly or by abstaining from as-
serting his legal right. Ile held that those requisitos had
not been proved, and gave judgment for the defendants.

Chancery Division.
Fry J.
June 19.

Donatio Mortis Caucd—leepoait—()lwque—l’romiuory

ote,

Mr. Mead, in his last illness, and in contemplation of
death, wished to give his wife two bills of exchanfe
and 5001, part of o sum of 2,700/. which he had on de-
posit at his bank, subject to withdrawal on giving a
day’s notice. With that object he handed the bills of
exchange and the banker's receipt to a friend, to pro-
cure the produce of the bills and the 500l for ﬁra.
Mead. Notice was given to the bank of the intention
to withdraw the money, and the testator signed the
form of che%ue required by the bank in case of with-
drawal or deposit in favour of a third person, filled
in for 500/, Mr. Mead died before the notice of with-
drawal had expired or the bills of exchange became due.
The object of this action was to ascertain whether there
was & complete donatio mortis causd.

Mr. Jayce for the plaintiff, the executor of Mr. Mead.

Mr. North and Mr, T. C. Jarvis for Mrs. Mead, the
donee.

Myr. Fraser for persons interested in the residue.

Fry, J., held that there was no 001:3]1:% gift of the
500/, He reserved judgment as to the bills of exchange.

}Aumx v. MEaD.

Queen's Bench Division.
May 5. June 10.
Permissive Waste—Tenant for Life with Obligation to
repair—Action for Non-repair against Executor of

Tenant for Life—3 & 4 Wm., IV. c. 42,s. 2.

Action brought by reversioner in fee against the
executor of the tenant for life, to recover damages for
permissive waste occasioned by the non-repair of the
premises during the lifetime of the tenant for life.

The devise had been to a woman ¢ for her separate
use during her life, she keeping the houses in repair,’
with remainder to the plaintiff. She enjoyed the pro-
perty for several years, but did no repairs; at her death
plaintiff entered, and, having done the necessary repairs,
sought to recover the amount from her executor.

In the County Court, judgment was given for the
defendant, on the groun(i that no action lay under
3& 4 Wm.IV.c. 42,8 2; and this was an appeal by
special case from that judgment.

Whitaker (of the Equity bar) for the plaintiff appel-
t.

} WooDHOUSE v, WALKER.

Percy Gye for the de‘endant.
Cur. adv. vult.

June 10.—The Covurr (Lusr, J., and FIeLp, J.) gave
judgment for the plaintift'; holding that, as the tenant
for life took under a devise conmtaining an ex con-
dition that she should repair, the immediate reversioner
had a right of action against her at common law for
permissive waste ; and, this being 8o, the right was con-
tinued againat her executor by 3 & 4 Wm. 1V. c.42,s, 2.

Queen's Bench Division.
June 21.
Practice— Costs in Action—Set-off.

This was an appeal from & decision of LiNbLEY, J.,
affirming an order of a Master on taxation.

The plaintiff, Barker, commenced an action against
Johnson and Hemming, as drawer and acceptor of a bill
of exchange. The action was abandoned as againsi
Hemming, and he became entitled to his costs therein.
Judgment went by default against Johnson; execution
issued, and the sheriff seized certain goods. Thereupon
Hemming claimed the goods, and an interpleader issue
was tried, in which Hemming's claim was ed, with
costs,

In taxing the costs of the action, the Master allowed

}Bmm v. IIemMMING,

s | the costs due from Hemming in respect of the inter-

Eleader to be set off by the plaintiff against those which
e was entitled to receive in respect of tho action.
Lindley, J., affirmed the Master's order.
Gore for the defendant Ilemming.
J. W. Mellor and Baylis for the plaintiff. .
The Courr (CocksrRy, L.C.J., and Bowex, J.) held
that the order of the Master was wrong, and allowed
the appeal. The proceedings in the action and in the
interpleader were distinct, and costs in tho one could
not be set off against costs in the other.

Common Pleas Division.
June 16.
Costs— Action for Recovery of Land—Third Person, not
Party, ordered to pay Costs—Judicature Acts.
This was an action to recover land, in which the de-
fondant obtained judgment. A rule had been obtained

}B.\r.r. v. HIAYWARD,
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Ambrose for the defendant, calling on Thomas

b

I\Iolyneux to show cause why he should not pay the
defendant’s costs in this action when taxed. e rule
was obtained on its being shown that Molyneux was
really the person suing, and that the plaintiff on the
record was only his nominee.

Lofthouse showed cause, and contended that, before the
Judicature Acts, the Court had jurisdiction to order a
person, not party to the record, to pay the costs only in
an action of ejectment; and, that action no longer
existing, the Court should not exercise such a juris-
diction in this action, as it would then make a distinction
between it and other actions, which was not included by
the Judicature Acts,

The Court (Lorp CorLkrine®, C.J., and GRrovg, J.),
however, made the rule absolute.

Rule absolute.

Common Pleas Diviston. } DrITcHAM 2. WORRBALL.

May 5. June 23,
Infant—Breach of Promise of Marriage— Ralsfication—

Fresh Promise—37 & 38 Vict. c. 62.

Action for breach of promise of marriage.
In January, 1875, when the defendant was under age,
he offered to marry the plaintiff, and this offer was then

accepted. The defendant came of age in December,
1876; and afterwards, towards the end of 1878, he
asked the plaintiff to fix a day for the marriage, and she
accordingly fixed June 5, 1879, In April, however, of
that year, the plaintiff’s mother being seriously ill,
the defendant, at the til»\intiﬂ"ﬁs request, reluctantly
assented to postpone the marrisge for & month.
The parties afterwards quarrelled; and ultimawlz
the defendant refused to the plaintiff, an
the present action was brought. e cause came on to
be tried before Lorp Corrripeg, C.J., in Middlesex,
when the learned judge withdrew the case from the jury,
exctast as to damages; and it was agreed that the Court
should enter judgment for the plaintiff for 4COZ
damages, if the Court should be of opinion that there
was reasonable evidence of a promise to marry not refer-
able to a ratification only, so as to take the case out of
87 & 88 Vict. c. 62.

Henry Matthews (Stokes with him) moved for judg-
ment accordingly.

Bucknell, contrd, for the defendant.

Cur. adv. vult,

The OourT now delivered judgment—DBNMAX,J.,
and LINDLEY, J., that there was such evidence of a fresh
sromise after the defendant had come of age; LorD

OLERIDGE, C.J., that there was not.

Judgment for the plaintiff.
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June 21, 24, 25. ANOTHER.
Pledging of Goods by Baslee— Canadian Law— Notice.
This was an appeal from a judgment of the Court of
, which reversed one of LINDLEY, J.
he respondents employed Walter Bonnell, a tanner
and leather merchant in da, having an office in
London as Walter Bonnell & Co., to tan hides and con-
gign them to London. Certain hides were o,ccordglafly,
in the year 1876, tanned and consigned by Bonnell to
‘W. Bonnell & Co. Bonnell drew bills on 'W. Bonnell
& Co. against the hides, and sold the bills to the Bank
of Toronto, hypothecating the bills of lading as security.
The bills of exchange and bills of lading were transmitted
by the Bank of Toronto to the Oity Bank, which, on the
former being dishonoured, took possession of the hides.

The mg:denta, on discovering this, tendered the
amount of Bonrell’s charges for tanning, &c.,and claimed
the goods.

Bonnell was a leather merchant as well as a tanner;
and it was admitted that the banks had no notice that
the hides did not belong to him. It was contended for
the appellants that Bonnell was a factor entitled to pl
the goods by lish law ; or, if not, at all events by
Canadian law ; and, further, that? by Canadian law, the
bank could hoid, in the absence of notice, even if Bonnell
had no title to Kgge

Lindley, J. ided against the bank on the first two
contentions, but gave judgment in its favour on the

A

YVOL. XV,

The Court of Appeal decided against it on all three
ds

unds,
My. Coken and Mr. R. V. Williams for the Iypellants.
Sir F. Herschell (Solicitor-General) and Mr. Horne
Payne, for the respondents, were not called upon.

heir Lorpsmips (Lorp Serporne, L.C.,, Lorp
HATHERLEY, Lorp BrLACKBURN, and Lorp Wu‘son)
affirmed the judgment of the Court of Appeal; and
dismissed the appeal, with costs.

COURT OF APPEAL,

Co;rt of Apg_eal. .
AmEs, L.J.
Corrox, L.J. In re Fox, W“];::’o r& Co. Ex
THEes16ER, L.J, parte ‘
June 17, 18,

Proof — Liability provable — Discounter — General
Guarantee— Indorser— Bankruptcy Act, 1869, s. 31.

Appeal from the decision of the CHIEF JuUDGE in
Bankruptcy, admitting a proof by the trustee in bank-
ruptcy of Sanderson & Co. against the estate of Fox,

alker, & Co.

The case is reported ante, p. 39, sub nom. In re Foz,
Walker, & Co., ex parte T A

Their LorpsaIps dismissed the appeal; but reserved
judgment on the point whether derson & Co.’s
trustee was entitled to prove for interest on the amount
which he had paid up to the commencement of Fox,
Walker, & Co.’s liquidation.

b 4
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Court of al. were the sums due to the defendant for the purchase of
Oorrox, L.J. ¢t Re CoLYER. Porter’s book debts, but the plaintiff omitted to put in
June 19. the schedule a debt of 8. which was owing to the de-

Trustee Act, 1850, s. 32— New Trustees— Discharge of
Lunatic Trustee and Appointment of continuing
Trustee in Place of themselves and Lunatic Trustee.

Petition for the appointment of new trustees.

pet??.ﬁb of three tr;it@es lhad bec(()lm(eJ hlunsv.t:ic; and a
n was presented in lu an ancery, praying
that the lunatic might be dit;:iyargsd, and th:’;;w?) other
trustees appointed trustees in the place of the three.

Atlil the ficiaries were sus juris, and joined in the

on.

My, W. P. Beale, for the petition, referred to In re
Stokes's Trusts, 41 Law J. Rep. Chanc. 290 ; L.R. 13 Eq.
383 ; In re Harford's Trusts, L.R. 13 Ohane. Div. 186 ;
and In re leish's Settlement, L.R. 4 Ohane. Div.
143, as cases where similar orders had been made, the
Oourt of Appesl having reappointed as trustees two
already existing trustees,

Corrox, L.J., declined to follow In re Stokes's Trusts
and In re Harford's Trusts, and to reappoint the two
exigting trustees in the place of three, when the effect
would be to oust one of the trustees; and required the
original number to be filled up. .

Court of 1,
Braxwerr, L.J.
Bieearray,L.J, }REGINA v. SHEWARD.
Brerr, L.J.
June 29,

¢ Certiorars’—Lands Clauses Consolidation Act (6 Vict,

e. 18)—Inquisition to assess Compensation under—

Time within which a ¢ Certiorars’ will be granted to

quash Inquisition—Discretion.

Ap from a judgment of the Queen's Bench Divi-
sion (reported 49 Law J. Rep. Q.B. 320) refusing a
certiorars to bring up, for the purpose of quashing it, an
inquisition held to assess compensation under the Lands
Clauses Consolidation Aect.

Sir H. Giffard, Mr. Bidder, and Mr. J. G. Hollway
for the prosecutor.

. Sir H, James and Mr, Latham for the defendant.

Their LorpsH1Ps unanimously affirmed the judgment
of the Queen’s Bench Division.

BraxweLr, L.J.
Bagearray,L.J. } M‘DoXALD v CHESKEY.
Bgrerr, L.J.
June 29.

Bankruptcy— Composition—Debtor's Statement— Bank-
ruptey Act, 1869, 5. 126,

A of the plaintiff from the judgment of the
Ooml::}::l Pleas Dtrvil:li':m (Grove, J., Jm:d LinpLEy, J.)
upon thzer:sort of an official referee.

- The question arose on a counter-claim set up by the de-
fondant against the plaintiff. The defendant, having been
inted trustee in the bankruptcy of one Porter, sold

6 bankrupt’s book debts to the plaintiff. The plaintiff
became bankrupt, and resolutions for accepting & compo-
sition were duly passed at two meetings of the creditors
under section {26 of the Bankruptey Act, 1869. The

laintiff, in his statement to the creditors, scheduled the
efundant (who did not assent to the composition) as a
creditor in respect of two sums of 82/, and 110, which

fendant personally for services rendered by him to the
plaintiff. The defendant counter-claimed in respect of
all the above three sums, and the report of the official
referee found that all of them were due to the de-
fendant.

The Common Pleas Division gave judgment for the
defendant for the amount c]aimer

Mr. W. Graham for the plaintiff.

My, F. Clarke for the defendant.

Their LorpsHIPs held that the defendant was not
bound by the com})osition; and affirmed the judgment
of the Common Pleas Division.

Court Apﬁal.
Bmv:fnr., J.
BaaaArray, L.J. } SULLIVAN ». Mi1TCALFE AND OTHERS,
THes1eER, L.J.

Feb,17. June30. )
Company—- Prospectus— What Contracts should be dis-
closed in Prospectus— Companies Act, 1867, s. 33.

Appeal from an order of GROVE, J.

The action was to recover the price paid by the
plaintiff for shares in a company, which the plaintitf
alleged that he had been induced to purchase on the
faith of & prospectus fraudulent within section 38 of the
panies Act, 1867. The statement of claim alleged

Com
that the defendants issued the prospectus, and were, at
the time of such issue, promoters and directors of the
company ; that the prospectus disclosed a provisional
agreement for the purchase, on behalf of the company,
of certain patent rights, for the purchase and develop-
ment of which the company was formed ; but that the
prospectus did not disclose other contracts between the
promoters of the company and the vendors of the patent
rights, by which the latter were to retain part only of
the purchase money—by fur the larger portion of it
being divided between all or some of the promoters;
that the defendants were well aware that these con-
tracts had been entered into, and had omitted to specify
them in the srospectus.

The defendants demurred to the statement of claim.

Grove, J., having overruled the demurrer, the de-
fendants appealed.

My. W. G. Harrison, Mr. Talfourd Salter, and Mr.
R. M. Bray for the defendants.

Myr. Colisns and Mr. S. Brice for the plaintiff.

. Cur. adv. vult,

June 80.—Their Lorpsuirs (Bacearray, L.J., and
TaEes1eER, L.J.; Brauwgri, L.J., dissenting) affirmed
the judgment of Grove, J.; holding that the omission of
the defendants to specifly the contracts mentioned in the
statement of claim rendered the prospectus ¢ fraudulent ’
within section 38 of the Companies Act, 1867.

Court of Appeal.
J Alé, I.‘:J .
Oorrox, L.J.

THEsIGER, L.J.

May 31, Junel.

July 2.

Railway Clauses Consolidation Act (8 & 9 Vict. c. 20),

8. 18— Construction—Diversion of River— Necessity.

Appeal from decision of Fry, J., in favour of the
plaintiff, The case is reported 48 Law J. Rep. Ohanc. 666,

PueE v, GoLpEN VALLEY RAILWAY
CoMPANY.
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The company appealed. of real estate. It was proposed to lend the proceeds of
Mr. Davey and Mr. Speed for the appellants. sale on mortgage of a portion term of 300 years in

Mr. Robinson and Mr. Maclean for the plaintiff.
Their LorpsHips dismissed the appeal.

HIGH OOURT OF JUSTICE.

Chancery Division,] HerR Masmsty’s PRINcIPAL SEC-
Jesser, M.R. RETARY OF STATE POR WAR v,
June 25. CrusB.

Practice—Action by Crown— Undertaking in Damages.

In this case the defendants requested that a motion
for an injunction might stand over to enable them to
answer affidavits; and the plaintiff asked, in the mean-
time, for an interim injunction. This was not objected
to, but the defendants required the plaintiff to give the
usual undertaking in damages.

The Solicitor-General (Sir Farrer Herschell) and Mr.
Rigby, for the plaintiff, submitted that the Crown was
not bound to give any undertaking in damages.

Mr. Whitehorne for the defendauts,

The MasTer or THE RoLLs said he could make no
exception in favour of the Orown ; and that, unless the
undertaking were given, the interim injunction could
not be granted.

On this expression of opinion the plaintiff’s counsel
g;e the usual undertaking in damages on behalf of the

wa.

Jmeser, M.R. DweLL(N6s IMPROVEMENT AcCT.
June 286. Ez parte Jonzs,

Practice—Land compulsorily taken by Corporation—
Petition by Mortyagor for Payment out to Mortgagee—
Costs.

In this case the Board of Works had taken land com-
ulsorily under the provisions of the Artisans and
bourers’ Dwellings Improvement Act, and paid
the purchase-money into Court. The land was mort-
pngeg, and the amount of the mortgage debt was greater
than the amount of the purchase-money. The mort-
gagor presented a petition that the money might be paid
out to the mortgagee in part discharge of his debt. He
served the mortgagee with the petition, and the mort-
gagee appeared separately at the hearing.

Mr. Cvossley, for the petitioner, submitted that the
mortgagee's costs ought to be paid by the board.

Mr. Solomon for the mo.

My, Pownall, for the board, submitted that it ought
not to pay more than 40s. for the mortgagee's costs, and
cited In re Halstead United Charities, L.R. 20 Eq. 48,

The MasTER OF THE RoLLS said that he should fol-
low the case cited; and ordered that the board should
pay the mortgagee for his costs 40s., and the costs of an
aflidavit of service of the petition on him. The mort-
gagee to add the rest of his costs to his security.

Chancery .Du'm‘a‘on.}Ra ARTISANS AND LABOURERS

Chancery Division.
JErsseL, M.R.
July 3.
Settled Estate— Proceeds of Sule—Investment on Mort-
gage of Real Estate— Term sn Freeholds.

In this case a settled estate had been sold, and the pro-
ceeds paid into Court. The investment clause in the
settlement authorised the trustees to invest on mortgage

}In re Boyp's SETTLED EsTaTES.

freeholds, and & petition was presented asking the
sanction of the Court.
Mr. Chitty, Mr. Wolstenholme, and Mr. R, F, Turner

for the ﬁuties

The Masrer or THE RoLLs was of opinion that the
power did not include leasehold securities of any kind ;
and refused the application.

Chancery Division. | ' r.. .., Arprox Lire AsSURANCE
Mnjm]s,sv C. Sociery.
uly 3.

Unlimited Assurance Company—Shareholders and As-

surance Members— Contrsbutory— Primary Liability.

This was & company, established under the Companies
Act, 1862, with unlimited liability. By the memor-
andum of association the capital was to be 50,000/.,
divided into 5,000 shares of 10/, each. It had been re-
cently decided by FRrY, J., in Winstone's Case, 48 Law
J. Rep. Chanc. 607 ; L.R. 12 Chanc. Div. 239, that an
¢ assurance member,’ or policyholder with participation
in profits, was liable as a contributory.

his was & summons taken out by the official liquid-
ator, for the purpose of making a call on the assurance
members. .

Mr. Glasse and My, Boome for the official liquidator,

Myr. Higgins and Mr. Hatfield Green for share-
holders.

Myr. Macnaghten and Mr. Borthwick for policy-
holders. .

Marrns, V.0, said that Fry, J., in deciding that an
assurance member was liable to be placed on the list of
contributories, expressly left the amount and extent of
his liability an open question. This was an unlimited
compan{; and, therefore, every shareholder was liable
to be called upon to contribute to his last farthing. On
the other hand, as long as the company was a going
concern, there was nothing in the articles of association
enabling any call to be made upon a polic{llolder.
Surely the persons who were alone liable, while the
company was & going concern, were the persons primarily
liable when the concern stopped. There must, therefore,
be a declaration that the shareholders were primarily
liable to pay the debts of the company.

Chancery Division.
Mauixs, V.C.
July 6.

Will—Devise of Real Estate to Trustees in Fee—Equst-
able Limitations— Contingent Remainder— Executory
Devise.

Robert Fioch, by his will, dated August 10, 1828,
after giving certain pecuniary legacies, devised unto
\Villiam.ul;!?::do;’.nrt;h%l al:id three others, their heirs ‘t.i:d
assigns, is freehold estates upon trust, to ]
rents thereof unto his wife, ManP: Finch, durll:g her
life ; and, after her decease, upon trust, to retain for
their own use the rents during the life of Henry Mayer;
and, after his decease, upon trust, to convey his freehold
estate and the rents thereof ¢ unto such son of William
Macdonald as should first attain the age of twenty-five
years, when he should have attained his said age of
twenty-five years.’

The testator died in the year 1830; his widow died

}Rc FincH, AsB1ss v. BURNEY.
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in 1889. Douglas Macdonsald, the eldest son of William
Macdonald, attained the age of twenty-five in 1836,
and died in the lifetime of Henry Mayer, who died in
1877, TUpon his death this action was brought, claim-
ing, amongst other things, a declaration that the gift
of real estate in favour of such son of William Mac-
donald as should first attain the age of twenty-five years
was void for remoteness.

My, Joshua Williams and Mr. Worsley Knox, for the
heir-at-law of Douglas Macdonald, contended that,if these
limitations had been legal, the contingent remainder
would have been clearly well given; and that the limit-
ation was ezua.lly good as an equitable limitation. The
Court would never construe any limitation a8 an execu-
toryddevise which could fairly be regarded as a re-
mainder

My, Davey and Mr. Chapman Barber, for the heir-at-
law of the testator, contenfe'g that this was an equitable
executory interest ; and, as it might, by possibility, have
vested beyond the limit of a life in being and twenty-one
years after, was void for remoteness.

Maxrins, V.C., said it had been argued that the doc-
trines governing contingent remainders had no applica-
tion to equitable limitations. That argument was
unsustainable. This was a contingent remainder, which
would have clearly taken effect if it had been & leg
limitation ; and equally took effect being an equitable
limitation. The heir-at-law of Douglas l\gaodona d was,
therefore, absolutely entitled to the real estate.

Bacon, V.C.
June 22.

Will— Construction—Gift to Children—* Persona desig-
) nate,’ or Class,

J. Stansfield, by his will dated February 19, 1870,
specifically devised certain freeholds to trustees on
trust to pa{ the income to his wife for life for her separate
use ; and also specifically bequeathed certain chattels to
his wife for life, and at her decease directed that the
freeholds and chattels should be sold, and that the money
arising from such sale should be divided equally between
¢ his nine children,’ and he gave and bequeathed the
same accordingly. He then gave all his money and

_ other personal estate, not thereinbefore specifically be-
queathed, to trustees to convert and say the proceeds
eguallg to and between ¢all his children,’ except that
his eldest son, John, should—for reasons stated—receive
3804 less than each of his other children, and he gave and
be&gleathed the same accordingly.

e testator’s wife died in his lifetime. The testator
died on December 23, 1876, leaving seven children only
him surviving. This was a special case to obtain the
opinion of the Court whether the residuary bequest was a
uest to the children as a class, or as persone designatee.
r.W. Barber, Mr. Bush, and Mr. C. Herbert Smith

for the parties.

Bacorx, V.0, said that the testator had explained the

} STANSFIELD v. STANSFIELD.

residuary bequest to ¢all his children’ by the preceding
bequest tmis nine children,” and that the}) took as
personce designate. .

Chancery Division.
Bacox, V.C.
June 25.

Practice— Rules of Court, 1875, Order XL., Rule 11—
Preliminary Accounts—Further Heartna.

In an action by a legatee against an executor, to obtain
payment of his legacy, and, if necessary, to have the
testator’s estate administered, the defendant, by hia
statement of defence, declared himself willing to account.
The plaintiff moved for an account under Order XL.,
Rule 11 ; minutes were prepared, and the only question
was as to the form of the minutes with regard to the
further hearing of the action.

My, F. 1. Colt for the plaintiff.

M. Borrett for the defendant.

Bacow, V.C., made the order for an- account; and
approved of the insertion in the minutes of the words:
¢ And this action is not to come into the paper for trial
until the chief clerk’s certificate has been made.’

]510:«133 v. RATCLIFFE.

Chancery Division. In re HaMuant, LETT v. Hax-
le‘:‘::»;é'o' } MANT. HAUGHEY ». LETT.

Legactes— Cumulative, or in Substitution.

Further consideration.

Mary Hammant, deceased, by her will, gave all her
propertdy to trustees upon trust to sell, and out of the
proceeds to pay, infer alia, ‘the sum of 50i to each of
the grandchildren of my i)rother, Thomas Taylor; and
then to pay to John Magenis, the son of my niece, Ann
Magenis, the sum of 26l ; and then to pay to Ellen
Poliard, the wife of Thomas Pollard, 25/, ; to Margaret
Denny, of Union Buildings, Woolwich, aforesaid, 25I.,
for her separate use. I direct my trustees to pay to the
two eldest children of my niece’s first husband, the late
Daniel Hawkey, the sum of 50/, each.’

The chief clerk found that John Magenis and the
two eldest children of Daniel Hawkey were also grand-
children of the testatrix’s brother, Thomas Taylor. The
point for decision was, whether the respective le%-a.cios
of 26.. and 60/, each to those persons were cumulative
legacies in addition to the legacies of 50/, each which
they would take as grandchildren of Thomas Taylor.

My. Badcock for the plaintiffs, the executors and
trustees. )

My, Woodroffe for John Magenis and the two eldest
children of Daniel Hegwkey.

My. Borrett for the residuary legatees.

Bacow, V.0.: In my opinion, the legacy of 25l. to
John Magenis shows & special intention to benefit that
person, and that legacy is, therefore, cumulative; but
the two legacies of 50. to the two eldest children of
Daniel Hawkey are not cumulative.
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House of Lords.] THE SouTH-EAsTERN RaTLWAY COM-
July 6. PANY v, SMITHERMAN AND OTHERS.

Contributory Negligence.

This was an appeal from a decision of the Oourt of
Ap(red refusing to grant a new trial in an action brought
under Lord Campbell’s Act for compensation for the
death of one Henry Smitherman.

The deceased was at the station of East Farleigh, about
to travel by a train of the appellant company. Upon
hearing the signal announcing tﬁ: approach of his train,
he started to cross the line to the platform where the
train would draw up. The train was, however, preceded
by another which did not stop, and by which the de-

fv&w run ov;,r and killed. Ilt,: was alllneg?id that
some of the company’s servants, on o i is danger,
shouted to him to stop ; and the uesﬁomwheth:ﬁre
had contributed by his own negligence to the result by
purposely the warnings.

The jury found in favour of the plaintiffs, with dam-
ages amounting in all to 800/ An order for a new trial
was made in the Exchequer Division; but was reversed
by the Court of Appeal, which, however, reduced the
damages to 700l

The company appealed. '
My. Benjamin, Myr. Cohen, and My. Bremner for th
appellants. ! e
My. Bargrave Deane for t}¢ respondents,
VOL. XV,

Their Lorpsazrs (LoRD SELBORNE, L.C., Lorp PEN-
ZANCE, LorDp BLACKBURN, and Lorp WATsSON) reversed
the judgment of the Court of Appeal, and restored the
order for a new trial.

—

House of Lords.
Julyg;e, 8. }Pmnxs v, MosELREY AND OTHERS.
Gift to.a Class—Remoteness as to some of the Class—-
Gift void as to all,

This was an appeal from & decision of the Court of
Appeal affirming one of the MAsTER oF THE RoLys,

Joseph Moseley, by his will, left personal pro;
m tln)mt for :uyssg; William uo.fiy for ’e,pea:g

his death for all his children who should attain
twenty-one, and the issue of such of them as should die
under that age leaving issue, ¢ which issue should after-
wards attain the age of twenty-one, or die under that
leaving issue at his, her, or their decease, or respec~
tive deceases, a8 tenants in common of more than one ;
but such issue to take onmly the share or shares which
his, her, or their parent or parents respectively would
have taken if living.’

‘William Moseley had issue three children, two of
whom died infants, and without issue. e third,
Harriet, attained the age of twent%v-one, and was married
to H, Pearks. On the death of William Moseley, Mr.
and Mrs, Pearks, and the trustees of theirmmiaﬁe
settlement, filed a petition praying that the fund might
be paid to them.

z
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The residuary legatee under the will of Joseph | Chancery Division.
Moseley opposed, upon the ground that the gift, so far as{ Marxs, V.0, }Rc KxowLrrs. Roose v. OHALK,
rded the grandchildren ang n;lmober issi:e of'fZVilliam July 12,
Moseley, was too remote; and that, as the gift was a . .
class gig, the whole in consequence failed. W‘}‘,—J% ,'MB —%0““9""‘“1{2“ 1":;" of
The Master of the Rolls rejected the prayer, and :.z'ﬁafm s of wn— Lzecutors utery en-

directed payment to the residuary legatee, upon the
a.uthoritypof the decision in Smith v. Sn,u'th, L. R.
5 Charc. App. 342,

The Court of Appeal confirmed the decision of the
Master of the Rolls, considering themselves also bound
to follow Smith v. Smith ; but they expressed their con-
currence with the reasoning of Malins, V.0., who, on a

revious petition on & similar clause in the same will
Re Moseley's Trusts, 40 Law J. Rep. Ohanc. 275), held
the gift good as to the children of the life temant,
though void as to remoter issue.

The present appeal was brought at the suggestion of
the Oogrt of Appeal.

Myr. Chitty, Mr. W. Barber, and Mr. Romer for the
appellants. )

Mr. Waller, Mr. Davey, and Mr. Rawlinson for the
respondents.

Their Lorpsmres (Lorp SerLBorNE, L.C., LorD
PeNzANCE, Lorp BrackBUrN, and Lorp WatsoN
held Smith v. Smith to have been well decided; an
dismissed the appeal. By agreement of the parties, the
costs were ordered to be paid out of the estate.

HIGH OOURT OF JUSTICE.

In re S1R THOMAS NEAVE AND

ChmeD{;v%im. MgessBs, CHAPMAN AND WREN'
J'uly’IO.. * AND VERDOR AND PURCHASER

Acr, 1874,

Will—Power of Sale— Trustees, with Consent sn Writing
of Tenants for Life—Infant Tenant in Tasl sn Posses-
a;'ml-e—Eterme of Power of Sale by Trustees—Good

itle.

Sir Thomas Neave, by his will dated in 1842, devised
his real estate to trustees upon trust for his son, R. D.
Neave, for life ; then for his grandson, A. Neave, for life;
and, after his Jecease, in trust for A. Neave's eldest son
in tail male. And it was provided that it should be
lawful for the trustees, with the consent in writing of
the 1;?eraon for the time iaeing entitled as beneficial tenant
for life in possession under the trust limitations therein
contained, to sell the said hereditaments in manner
therein directed.

Both tenants for life were dead, and there was an
infant tenant in tail,

The trustees had entered into an agreement for the
sale of part of the devised land with Ohapman and Wren,
who objected to cot:;fleting on the ground of the infancy
of the tenant in tail, on which account the power of
sale could not be effectually exercised.

Mr. Sturges for the trustees,

My, J. T. Humphrey for the purchasers,

Marrns, V.C., decided that the power of sale could
be effectually exercised by the trustees, notwithstanding
the infancy of the tenant in tail in possession.

This action was commenced for the administration of
the estate of Mrs. Oecilia Eliza Knowles, who made her
will, dated May 11, 1878, whereby, after directing her
just debts and funeral expenses to be paid by her ex-
ecutors, ap&ointed the plaintiff, her friend and medical
man, and the defendant, a solicitor, her executors ; and,
after giving a number of legacies, including one to the
plaintiff of 1,000%,, and another to the defendant of 1004.,
revoked all other wills made by her. The testatrix died
in December, 1878, without any next of kin, and
of considerable personal estate, much more than sufficient
to pay her debts, funeral expenses, and legacies.

The executors proved the will, and paid the debts and
legaciea.

The executors now claimed to be entitled to the re-
siduary personal estate for their own benefit in equal
moieties.

My, Glasse, Mr. Pearson, Myr. Davenport, and Mr. E,
Beaumont for the executors.

Mr. Rigby, for the Orown, resisted the claim,and con-
tended that, the testatrix having died without any
lénown next of kin, her personal estate belonged to the

rown.

Mavrins, V.0., decided that the executors were en-
titled to the residuary personal estate absolutely, in equal
moieties.

-

Hawz, V.C.
June 26,

Power of Sale of Land—Charge o
Ezecutors—‘ Administrator cum
22 & 23 Vict. c. 86.

Thomas Olay, deceased, by his will directed that all
his just debts, &c., should be paid by his executors
thereinafter named ; and, in case his personal estate was
insufficient, he charged his real estate with payment of
the deficiency. He gave his real and personal estate to
his wife, Eliza Olay, for life, with remainders over; and
then directed that his executors should, upon the decease
of his wife, sell and divide the estate; and appointed
two executors. The executors renounced probate, and
the widow took out administration with the will annexed.
The question arose, upon a contract for sale of real estate
by the administratrix, whether she could exercise the
power contained in the charge of debts.

Myr. Simmonds appeared for the vendor.

Mr. Cadman Jones for the purchaser.

Hawr, V.0, held that the title could not be forced on
the purchaser. The expressed intent of the will was
that the executors should be the persons to sell. The
Act 22 & 23 Vict. ¢, 35 did not assist, for it did not
give the power to the legal personal representative for
the time being.

OraY v. TETTLEY,

Debts— Power to
estamento annexo'—
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Hawr, V.C. }In re YouLe. RoBERTS ». YOULE. Fry, J. }Aus-rm v. MEAD.
June 29. Juue 29.
W'dl—ledructo’ouI‘-: Unca'tz_n'nty—’zsft over on Death ¢ Donatio Mortis Causd "— Fromissory Note.
befor t on of ¢ & Fry, J. mentioned this case, noted ante, p. 95, and

The testator, William Youle (who died in 1879), by
his will, dated November 30, 1878, gave all his and
pnsomi estate to trustees, upon trust for sale and con-
version, with a discretionary power to postpone such
sale and conversion, and to stand d of the pro-
ceeds upon trust to pay and divide the same equally
between his four children, three sons and one daughter
(naming them), the share of his daughter to be retained
and held upon certain trusts; and he directed that ‘in
the event of any of his said children dying previous to
his decease or the execution of all or any og tll:o trusts of
his will, leaving lawful iesue’ surviving, the trustees
should pay to the issue the share which his or their
¢ parent would have taken or been entitled to if living.’

The four children survived the testator. The daughter
and one son had children living. The trustees, in the
exercise of their power, postponed the sale and conver-
sion of portions of the estate; and the question arose
whether the sons were entitled absolutely, or whether
their shares ought to be retained by the trustees until
the execution of all the trusts of the will, or, at all
events, until the actual sale and conversion.

My. 8. Roberts for the plaintiff, & trustee of the will.
Myr. Dunning for the three sons.

Mr. W. Barber, for the children of one of the three
sons, relied on Johnson v. Crook, 48 Law J. Rep. Chanc.
777 ; L. R. 12 Chanc. Div. 639,

HaLy, V.C., held that the gift over was void for un-
certainty; and that the thres sons were absolutely and
indefeasibly entitled. Without declining to follow
Johnson v. Crook, he distinguished it on the ground that
in that case it was only the share, ¢ or such part or parts
thereof’ as should not have been actually received,
whl;igl was given over, and not, as here, the whole
share,

MD‘W'}HALL v. LITCHFIELD BREWERY

Fer, J. CoMpANY,

June 26.
Easement— Asr— Presumption of Covenant,

This was an action for damages in respect of injury
caused by new buildings of the defendant company by
obstruction to the free access to the plaintiff's buildings
of light and air. Part of the injury complained of was
caused by the interruption of the flow of air into a
slm:ﬂ:tsr—house, which bad been used as such upwards
of thirty years. :

Mr. Cookson and Mr. Ch. Browne for the plaintiff.

Mpr. Millar and Myr. Kirby for the defendants.

Fry, J. held that an action for the right to free access
of air would not lie in general, and is not, therefore,
subject of prescription ; but that the Court will presume,
after evidence of uninterrupted enjoyment for the number
of years proved in this case, that there had been a cove-
nant not to intarrugt the flow of air, and awarded
damages for breach of sueh jmplied covenant.

said be had come to the conclusion that there was a good
donatio mortis causd of the promissory notes.

Chancery Division.
]}:?lF;l;.’ g; }anxx v, WHEWELL.
July 8,

Practice— Inspection of Deeds — Title Deeds — Order
XXXI., Rules 14, 15, 17.

This was an action (among other things) to restrain
trespass by building on a portion of & yard. The state-
ment of cglim contained this sentence: ¢ The whole -of
the yard is the absolute property of the plaintifs, and
was conveyed to them, or thesiggredeceasors in title, by
a deed dated August 16, 1866’ The defendant gave
notice, under Order XXXT, Rules 14, 15, requiring the
}i\roducﬁon of the deed of August, 1866, for inspection.

he plaintiffs refused to produce it till the staiement of
defence was put in. At the trial the defendant objected
to the deed being put in evidence.

My. Cookson and Mr. William Barber for the
plaintiffs.

Mr. North and Mr. Yate Lee for the defendant.

DexMAR, J., held that the plaintiffs had sutficient
cause for not complying with the notice till the state-
ment of defence was put in; and allowed the document
to be put in evidence.

Division.
DexrMAN, J,,
for Fry, J.
July 5, 6, 12.

Settlement— Rectification—Evidenc..

By this action a lady, the widow of Mr. Lovesy,
sought the rectification of a settlement made on the occa-
sion of ber second man'h%:rd During the pendency of
the action she married her third husband, and the trustees
were made co-plaintiffs.

The settlement related to her personal property.
After the decease of the survivor of the husband and
wife, half the corpus was given to the husband abso-
lutely in default of children. She claimed to have that
limitation altered; so as, in the event which had
happened of her husband predeceasin her, and there
being no children of the marriage, the whole should
revert to herself,

Her second husband had been solicitor to her first
husband and herself. The facts she testitied to in
support of her claim were that her then intended hus-
band had promised to settle her property on herself; that
the settlement had been prepared in great haste ; that it
had been brought to her at five o'clock in the morning
of the day on which she was married at a time
when she was wearied with sitting up waiting
for it; that it had not been properly read over

}Lom! v. SMITH.

to her, and. she had executed it while completing



104 THE LAW

[VOL 15.)

JOURNAL. [T o7, teon

her marriage toilet; and that she had not had inde-
pendent advice. There was independent evidence which
showed that the settlement had been dictated by Mr.
Lovesy on the night previous to the marriage, and had
been engrossed at once. The settlement contained evi-
dent clerical errors, and bore marks of haste.

My, North and My. Owen for the plaintiff.
My, Cookson and Mr. Begg for the trustees of the
settlement.

My. Crossley and My, Jason Smith for the next of kin
of the deceased husband.

DEexuAN, J,, made the rectification.
DEerMaR, J,,
for Fry, J.
July 12, 18.

Vendor and Purchaser— Possession—Interest.

BALLARD ». SHUTT.

This was an action for specific performance, brought
by the purchaser of a plot of building land. A few
days after the contract the purchaser had placed a notice

board on the property stating that it was for sale, and
applications were to ge made to himself. A question in

e action was, whether he had, by so doing, taken pos-
seasion 80 as to make him liable to pay interest from the
day he so took possession.

My. Cookson and M. Stock for the plaintiff.

My. North and Mr, Hamilton Humphreys for the
defendant.

DrNMaR, J., held that the purchaser was liable to
pay interest.

Common Pleas Division,
June 80.

Insurance— War Risks— Valued Policy—Total Loss—
Money received by one Sovereign State under Treaty
with another for War Losses of Subjects,

A 0 belonging to the defendant, which had been
insured by the rla.intiﬂ‘ on a valued policy against war
risks, was totally destroyed by the Alabama during the

}B‘URNAND 2. RonocANACHT.

war between the United States and the Confederate
States of America, and the loss formed one of the items
of the claim made by the United States against Great
Britain which was dealt with by the award at Geneva.
After the sum awarded at Geneva had been paid by
Great Britain to the United States, payments were made
out of it to claimants by & Court constituted under an
Act of Oongress passed in 1874, which, tnter alia, con-
tained a clause that no claim should be admissible for
any loss in respect of which the party injured had
received compensation or indemnity from any insurer ;
but that, if such cobmpensation or indemnity were not
equal to the loss actually suffered, allowance might be
made for the difference. The clause also declared that no
claim should be admissible by or in favour of & person who
was in the situation of the plaintiff. Defendant claimed
and obtained a sum of money from the Court so consti-
tuted in the United States as compensation for his said
loss, after he had been paid by the plaintiff the full amount
as valued by the policy ; and the defendant did so on the
ground that his actual loss exceeded the sum paid by the
plaintiff under the policy. The question in the present
action, which was tried before Lorp CorLermew, C.J.,
without a jury, was whether the defendant had obtained
this money from the United States Court under circum-
stances which would make him trustee in respect of it
for the plaintiff so that the plaintiff could recover it in
this action,
Butt, Cohen, and J. C. Mathew for the plaintiff.

Sir H. James and the Hon. A. Gathorne Hardy for

the defendant.
Cur. adv. vult,
Lorp CorermeEr, C.J., now delivered judgment for
the plaintiff; holding, firstly, that the valuation stated in
the policy was conclusive a8 between the ies of the
amount, as there had been, in fact, an actual total loss of
the cargo insured ; and, secondly, that the money which
the defendant got from the United States Court was re-
covered by him as a right which, though not enforce-
able by law, was with such a character of equity about
it a8 made him in r t of it a trustee for the plaintiff;
and that the plaintifi was entitled now to recover it in
an English Court, although it might have been the in-
tention of the American statute that he should not
have it.
Judgment for plaintsff.
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}Tnn Eo0LRSIASTIOAL COMMISSIONERS
July 15,

roR ExeranDp v». Rows.
Statute of Limitations (8& 4 Wm. IV, c. 271)—Renewed
Lease—Succession Ecclesiastical Commsssioners to
Estates of Corporation sole—38 & 4 Vict. c. 118, s. 67.
This was an appeal f;om dec.iraion of the O:Smit‘ of
A reversing one o! R, J. (see report 4
J"ﬁi;‘ QB. 165). (soe report,

The .Eu.:le.uiuh)eal Commissioners brought the action

to recover a piece of land which was provisionally
allotted in 1816 in respect of tenements held upon lease
from the Dean of St. Asaph.

Before the final award the tenant died, and his
sentatives assigned the lease to one Jones; and, in 1821,
sold the allotment (of which, however, no conveyance
was made) to a person from whom the defendant
claimed.

The lease of the tenements was surrendered and re-
newed in 1820, and on various subsequent occasions,
without mention of the allotment ; and the purchaser of
the allotment, and those claiming through her, were
continuously in ion till this action was brought.

In 1854, on the death of Dr. Luxmoore,
of St. Asaph, the estates of the deanery became vested
in the Ecclesiastical Oommissioners, subject, as to the
particular tenements, to a lease which the commis-
sioners bought up in 1859.

The action was tried by Mellor, J., who held that
the defendant had had possession adverse to the plaintiff

for twenty years, but not for sixty years; and that the
o wore entitled, ol 8 &4 Vict o, 118,
YOL. XV, .

8, 57, to bring an action within the same period as the
Dean might have done. He, therefore, gave judgment

for the defendant.
This gudgment was reversed by the Oourt of Appeal,
which held that the commissioners were limi to

twenty years from the time when the right first accrued.

The Oommissioners sp;ded.

My, Southgate, Mr. M'Intyre, and Mr. C. Higgins
for the a ts,

Sir F. Herschall (Solicitor-General) and Mr. Morgan
Hﬁd for the respondent.

eir Lorpsares (Lorp SeLBOoRNE, L.C., and Lorp

‘WATSON, dissentiente LoRD BLACKBURN) reversed the
il;dﬁ'ment of the Oourt of Appeal ; and restored that of

ellor, J., without costs,

House gfLorda. Erris Lever & Co. v. TeE DUx-
July 18,15, 16. KIRE COLLIERY COMPANY.

Contract for Supply og Coal—Breach—Measure of

This was an appeal from a judgment of the Oourt of
A aﬁrmingoneofthelﬂ?nmormlhm
he action was brought for specific performance of &
contract to supply coal, and for The Master of
the Rolls gave judgment for the plaintiffs, the Dunkirk
Oolliery Oompany, and referred the case to a special re-
feree to inquire into the damages. The special refereefound
that the plaintiffs were entitled to 2,967l 10s., as the
difference between the contract price and the price at
which the plaintiffs could have obtained a supply at the
times at which the coal should have been delivered.
The plaintiffs then contended, before the Master of the
AA
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Rolls, that they were entitled to the difference between
the contract price and the price at which the coals in
uestion were 80ld by the defendants. The Master of the
lls took this view, and ordered the defendants to pay
5,300l. The Court of Appeal reversed the ordsr, as
made without jurisdiction, and referred the matter back
to the special referee, who then awarded 8,600l The
Master of the Rolls, on motion, made an order raisiog the
damages to 5,300/, which order was affirmed by the

Oourt of A .
The defelfm a] ed

My, Benjamsn, Mr. Gu.lly, and My, Cartwright for
the appellants. )
My, Chitty, Mr, Jordan, and My. W. P. Beale for the

ndents.

eir LorpsErrs (Lorp SmrBorN®, L.C., Lorp
BrLAckBURN, and LoRpD WaTsoN) varied the order by
reducing the damages by 585/, No order was made as
to costs.

House of Lords.] DuckwoRTH v. WATSON AND RAVENS-
July 19, 20. CROFT v. WATSON,

This was an appeal from a decision of the Court of
Appeal reversing a decision of the MAsTWR OF THE
RoLLs in favour of the appellant, Duckworth. The
question in dispute, which turned entirely upon the
construction of an intricate will, was as to the pro-
portions in which the residuary estate of John Battersby,
the testator in the cause, should be distribated.

Mr. Kay, Mr. Bemjamin, My. Davey, Sir H. Jackson,
My, Ford North, Mr. Kekewich, Mr. Rigby, Mr. Ren-
shaw, Mr. Ilolt{le Joyce, Mr. Northmore Lawrence, Mr.
Humphreys, Mr. Byrne, and Mr. Clare appearcd for the
different parties.

Their
BLackBURN, and Loro WartsoN) affirmed the decision
of the Court below ; and dismissed the appeal, with costs.

) COURT OF APPEAL,
Court of A4, 3
Jawues, LJ.
Brert, L.J.
Cotror, L.J.
July 15.
Mortgagee in Possession — Liquidation — Injunction —
Jurssdiction—The Bankruptcy Act, 1869, ss. 65, 72.

Appeal from order of regietrar, acting as CHIEF JUDGE,
restraining the appellant, & mortgagee, from taking any
further pmceed.in'gu under the seizure made by him under
bis mortgage of the liquidating debtor's (the mort-
gagor's) leasehold business premises and trade effects.
The appellant went into jion under his mo
deed & few days before the filing of the liquidation
petition, refused to give up possession to the receiver
appointed in the liquidation, and proceeded to sell under
his mortgage powers.

The mortgage deed was to secure an advance of
2,5001., and the debtor was to pay, in lieu of interest, a
sum equsal to one half of the net profits of the business.
It was alleged that, by virtue of the provisions of the
deed, the appellant was in partnership with the debtor.

Mr. Winslow and Mr. Evans, for the appellant, con-
tended that the Court had no jurisdiction to interfere
with the rights of a mortgagee under his security ; and,
further, even if there were jurisdiction, no case for the
interference of the Court was made out.

Re IIart. Ex parte BAYLEY.

orpsHIPs (Lorp SaLBorNE, L.C., Lorp|P

My. Horton Smith and My. J. E. Linklater, for the
ndent, argued, contra, that the Court had jurisdiction
unxer sections 65 and 72 of the Act, and that the circum-
stances of the case were so suspicious as to justify the
interference of the Court.

Their Lorpsairs held that they had jurisdiction to
look into the matter, and ought to do so to see if any
reasonable grounds existed for interfering with the mort-
gagee ; but an injunction ought not to be granted unless
a prémd facie case were made out. Mere suspicion was
insufficient. Here no primd facie case was made out,
but only suggestions were put forward that eventually
the trustee, when nl;‘)fninted, might be able to set aside
the deed as fraudulent. Under the circumstances the
appeal would be allowed, with costs.

Court of A faal

LP
BrerTt, L.J.
Corrox, L.J.
July 13, 18,

Companses Act, 1802, s, 4—Association of more than
Twenty Persons— Non-registration—Illegal Contract.

Appeal by the defendants from a judgment of the
MasTER OF THE RoOLLS, in which he held, on the autho-
rity of his former decision (Sykes v. Beadon, 48 Law J.
Rep. Chanc. 522), that an association called the Sub-
marine Cables Trust was an illegal association, as being
formed of more than twenty persons, having for its
object the acquisition of gain, and not being registered
under section 4 of the Companies Aect, 1862,

Five of the defendants were trustees of a deed, dated
September G, 1871, made between themselves of the one
art, and another defendant, called the covanantee for

SMrTH v. ANDERSONS.

and on behalf of all the holders for the time being of
the certificates thereafter mentioned, of the other part.

The deed recited (fnter alia) that divers persons had
subscribed for the purchase, by thetrustees, of the stock,
shares, and debentures of submarine telegnph companies
(the particulars of which were set forth in a schedule),
and that these securities had been transferred into the
names of the trustees; that it was intended to issue to
the subscribers 4,200 certificates, a certificate of the
nominal amount of 100l being delivered in respect of
every subscription for 80 The deed provided that the
trustees should hold the securities transferred to them
vahich were specified in a schedule), and all annual pro-

uce thereof, and by the interest on the investments,
and by sales at a profit, to redeem the certificates ata
premium by annusl drawings; the remainder of the
securities to be distributed among the holders of ¢ coupons
of reversion.’ The certificates to be redeemed were to
be selected by lot.

Most of the stocks originally transferred to the
trustees remained standing in their names when the action
waa commenced.

The action was brought by one of the certificate
holders, claiming to have the trusts of the deed, or such
of them as were not contrary to law, carried into execu-
tion under the directions of the Court, and to have the
securities, the subject of the trusts, divided between the
plaintift and the other certificate holders in proportion
to the amounts of their respective subscriptions, and an
injunction restraining the trustees from dealing with the
securities in the meantime.

for the appellants,

Myr. Chitty and Mr, S;
My, Ince and Mr, M‘Laren for the plaintiff.
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Their LorpsaIprs reversed the decision of the Master
of the Rolls. They held that there was no associatior
between the certificate holders within the section. An
association within that section could not be constituted
by a number of persons who had no mutual rights o
obligations. These persons could not be said to
be associnted for the purpose of carrying on business.
They were unable to enter into any contract.
If any business was to be carried on, it was to be carried
on by the trustees, who were under twenty in number,and,
therefore, not within the section. There was a great
difference between trustees and directors. The latte:
were servants of the company, contracted for and on be-
balf of the company ; the former were principally owners
of the trust property, subject only to an equitable obli-
gation, as between themsclves and their cestus que trusts,
to account to those cestui que trusts. In the present
case, what was to be done by the trustees was no more
a business than that done by the trustees of a large pro-
perty under a marriage settlement, who had large

wers of investment. This was merely a trust deed
?:r the purpose of securing a good investment spread
over a number of securities, 8o that one might equalise
another, The action was accordingly dismissed, with
costs in both Courts.

Court of Appeal.
Jrsser, M.R.
Jaugs, L.J.
Brzrr, L.J.
July 21.

Practice— Costs— Counter-cdasm and Clatm both dismnissed.

In thia action the cloim of the plaintifl anl counter-
clrim of defendant had been both dismissed.

The costs of the action had been taxed by the taxing
wmaster on the principle laid down by Mr. Justice I'ry in
the case of Saner v. Bilton, 48 Law J. Rep. Chanec. 5645—
the costs of the claim at 350/., and of the counter-claim
at 10, 10s. The plaintiff tonk out a summons to review
the taxation, on the ground that such of the costs of the
claim as were common to both should be apportioned ;
and Mavixs, V.0., dismissed the summons, holding that
the principle adopted was correct, the costs not having
been increased by the counter-claim.

The plrintift appealed.

Mr. Glasse and Mr. Cutler for the appellant,

Mr. N. Higginsand Mr. Langworthy for the defendant.

Their Lorpsarps dismissed the appeal, with costs;
holding that the principle adopted was the correct and
just principle.

MasoN v. BRENTINI.

HIGII COURT OF JUSTICE.

c"}'g;’;{ Iii"iﬁ‘.m" Rellarris. JAcksoN v. GOVRRNORS
Juiv’ 19. . oF QUEEN ANNE'Ss BounTty.

Statutes of Mortmain—Impure Personalty— Bond
charged on Iolice Rates.

In this case a question was raised, on adjourned sum-
mons, whether certain bonds secured on police rates
were pure or impure personalty. The bonds, after reciting
the statutes giving the justices power to purchase and
hold lands for the Furpose of station houses, and to
defray the expense of building, repairing, and finishing
such station houses, out of the police rates, and to borrow
money for such purposes, and to charge the future police

rates with the amount of the loans, with interest, charged
the future police rates of the division with the repay-
anent, by instalments, of the amount advanced, with -
interest. The bonds were executed by the justices
assembled in general seasion of the division of the county
in which the money was borrowed.

Mpr. Speed (with him Mr. Davey) contended that the
bonds were a chargs on the lands of the division, aud
impure personalty.

My. Chitty and Mr. Whitehorne for the plaintiffs,
contra, were not called uﬁon.

The MasTer or THE RoLLs held that, according to
the principle laid down in Attres v. Hawe, 47 Law J.
Rop. Chane. 883; s.c. L.R. 9 Chanc. Div. 337, the
police bonds were not charged on any lands, and were
pure personalty.

Chancery Division.
Hawr, V.C.
July 8, 14,

Mortgage of Freeholds— Contemporaneous Mortgage of
Leaseholds for same Debt—* Collateral Security'—
Mortgage Debt, how to be borne,

George Athill, the intestate, applied in the year 1870
to the trustees of one Fowler, d , to advance the
sum of 4,900/. on mort of certain freehold estates
belonging to Athill. These freeholds were valued at
6,400/, and were let to weekly tenants. The trustees,
who were only empowered to lend on mortgage of free-
holds, considered that these freeholds alone were scarcely
a sufficient security, but were willing to make the loan if
Athill would give them an additional security on certain
leasehold property of his. This was agreed to, and two
mortgages were accordingly executed on November 10,
1870. The first of thuse, relating to the freebolds, con-
tained a recital that the trustees bad agreed to advance the
4,900/, on a joint account upon having the repayment
secured as thereinafter mentioned, ‘and by a collateral
security or indenture intended to bear even date with these
presents, whereby it is irtended that the mortgagor shall
demise certain leasehold hereditaments, &c.,’ and was
in other respects in the ordinary form of a mortgage of
freeholds for 4,000/, The second deed, relating to the
leaseholds, contained a recital of the first deed, and that
¢ upon the treaty for the said advance it was agreed that
the same principal and interest should be further secured -
b{ these presents,’ was expressed to be in consideration
of 4,900/, advanced, &c., ‘and which sum is so secured
by indenture of even date herewith as aforesaid, and
was in other respects in the ordinary form of a
mortgage of leaseholds by demise for 4,900l In
the administration of the intestate's estate the question
arose whether the mortgage debt was payable primarily
out of the freeholds, so far as they were autgcient to
discharge it, or whether it was to be borne rateably by
the freeholds and leaseholds, according to their values.

Mr. W. Pearson and Mr. E. Ward, for the plaintiff,
the heir at law, argued that there was nothing in the
deeds or in the circumstances of the loan to show that
the freeholds were to be resorted to in the first instance,
and referred to Early v. Early, V.O.H. Nov. 5, 1878 ;
Law JourNAL Notes of Cases, 1878, p. 141.

Myr. Graham Hastings and Mr. Beaumont, for the
defendant, the widow and administratrix, contended
that ‘eollnteral mclilm{e:l ?‘zan;cl ‘secontif ' or ‘sub-
sidiary ' security, and ci e Marquis of Bute v. Cun~
ningham, 2 Russ. 275,

} In re ATRILL. ATHILL b. ATHILL.
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Hary, V.0, distinguished the case last cited; and
held, both upon the frame of the securities (containing,
as they did, no express provision that the freeholds were
to be the primary securityg, and upon the facts of the
case, that the mortgage debt must be borne rateably
BZI the freeholds and leaseholds, according to their

lues.

Division.
Haur, V.C. In re THE CAMPDEN CHARITIES,
June 11, 18, 25. KENSINGTON.

July 8, 10, 19,

Charity —.Administration—Scheme— Cy-prés— Diversion
of eleemosynary Funds to educational Purposes.

Lord Campden, by his will, dated in 1629, gave a sum
of 2004, upon trust for the good and benefit of the poor of
Kensington for ever, in such manner as Lord Noel and Sir
'W. Blakeand the churchwardens of theparish of Kensing-
ton from time to time should think fit to establish, for ever.
By the will of Lady Oampden, dated in 1648, 200l was
-given to trustees upon trust that they should. within 18
months, purchase lands of the annual value of 10/, one
half whereof should be applied from time to time for
ever for and towards the better relief of the most poor
and needy people, of good life and conversation, that
should be inhabiting within the parish of Kensington;
-and the other half should be applied yearly, for ever, to
put forth one poor bo'{, or more, being of the said parish,
to be apprenticed. The &I, to the poor was to be paid to
them, half-yearly, for ever, at Lad; Daﬁ and Michaelmas,
in the church or the perch thereof, at Kensington. There
was a third charity, known as ¢ Cromwell’s Gift,’ which
had been from time to time administered upon the same
trusts as Lord arid Lady Campden’s gifts, The charity
property had largely increased in value, and the income
now amounted to upwards of 8,600/. a year, out of
which more than 2,000l. was attributable to Lady
Campden’s gift and a moiety of Cromwell's gift.
These charities hed, until the year 1878, been
a.ps ied by the trustees partly in apprenticing boys,
and partly in pensions to the deserving poor of the
parish. In that year the Charity Commissioners pro-
pounded a scheme (which the suzoquently settled) for
the administration of the charities, under which the
greater part of the income was made applicable to
educational purposes in connection with the School
Board schools. It was in evidence that there was no
want of deserving recipients of the charigmaccording to
the mode in which the trustees had administered it.
This was a petition by certain parishioners of Kensington
by way of appeal against the scheme of the commis-
sioners,

Mr. Graham Hastings and Myr. Lewin for the peti-
tioners.

My, Davey and My. Vaughan Hawkins for the com-

missioners in support of the scheme.
July 19.—Hawr, V.C., held (1) That Cromwell's gift |
should be deemed to belong to the other two charities'

equally. (2) That the income of Lord Campden’s charity
might be dealt with by applying part thereof for educa~
tional purposes. (3) That no part of the income of
Lady Oampden's charity was applicable to educational
¥urposes, but that it ought to be applied, as to one half,
or the benefit of the poor as personal recipients thereof
in the form of pensions or otherwise; and, as to the
other half, for the apprenticing of boys. The scheme
was, therefore, remitted back to the commissioners to
be re-framed by them in accordance with directions to
the above effect.

Chancery Division.
DExMAN, J.,
for Fry, J.
July 14,

Trades Unions Act, 1871, s. 4, subs. 3 (a).

This was an action by officers of & central trade union
against officers and trustees of a branch society, with
the object of preventing the branch society from
seceding. The claim was for an injunction to restrain
the defendants from distributing funds in their hands
among the members of the branch, or dealing with the
funds contrary to the rules of the central society, and
for payment to the treasurer of the central society of
such funds after the deduction of sufficient for the current
expenses of the branch. Some of the rules of the trade
union were in restraint of trade.

Mr. Cookson and Mr. Cary for the plaintiffs,

Myr. North and Myr. Bush for the defendants,

DENMAR, J., held that the action was one to enforce
an agreement for the application of the funds of a trade
union to provide benefits to members; and, therefore,
section 4, subsection 3 (@) of the Trades Unions Act,
1871, prevented the Act from enabling it to be enforeed ;
and, inasmuch as previously to the Act it could not
have been enforced, judgment must be given for the
defendants.

}Dm v, LITTLEBOY.

OOURT OF BANKRUPTOY.
Bankru;

iplcy.
Bacox, C.J.

July 19.
Practice—Motion by Receiver n Liquidation— Adoption
by Trustee.

A notice of motion to commit certain persons for con-
tempt of Court was given by the receiver appointed in
this liquidation; but, before the motion came on to be
heard, a different person was appointed trustee.

The trustee wished to adopt the receiver's motion ;
and the question arose whether he could do so without

iving a fresh notice of motion, or placing any formal
ocument on the file.

My, E. C. Willis for the motion.

Mr, J. P. Grain, contra.”

The CaIer JupaE held that the motion was properly
before the Oourt.

}Re CopsEy.
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House of Lords.|] AcoriNaToN Locat. BoArRD or

July 8, 9. Hrarra v». NUTTER.
This was an appeal from & decision of the Court of
ﬁlppeal reversing a judgment of the Queen’s Bench
vision,

The action was brought, by the respondent gm&t
the appellants, to recover compensation under the Public
Health Act, 1848, for damage sustained by the mising,
2 the appellants, of the footpath of a street in front of

e respondent’s house; the question being, whether
:l;.ist Kcott?“h was within the compensation clauses of

The Queen’s Bench Division decided in favour of the
:lppgl}ants, and the Court of Appeal reversed that
ecision.

Mr. Russell and Mr. Crompton for the appelinnts.
Mr. Gully and Mr. Jordan for the respondents.

Their Lorvsares (Lorp SeLBorNE, L.C., Lorp PEN-
2ANCE, LorD BLAckBURN, and Lorp Warsox) affirmed
the judgment of the Court of Appeal; and dismissed
the appeal, with costs.

YOL, XV, .

GRreEAT BRITAIN ». THE LoNDON
AND ProviNciaL SuppLY AssocI-
ATION (LIMITED),

This was an appeal from a decision of the Court of
Appeal reversing a decision of the Queen’s Bench Di-
vision, which had overruled a decision of the jud?e of
the Qounty Court of Bloomsbury, in an action for a
pellmlfy under the Pharmacy Act, 1858 (31 & 32 Vict.
c. 121.)

House of Lords.

TaeE PHARMACEUTICAL SOCIETY OF
July 20, 22, {

Act, 1868, soctions 1 and 15, makes it

The Pharmacy
¢ unlawful for any n to, and imposes a Kemlty on
‘ any person who sell or keep an open shop for re-

dispensing, or compounding poisons, or who shall
take 01" use the tltie of chemist and "t, or chemist

or druggist, not being a duly regis pharmaceutical
chemist,

The respondents were & limited company, registered
under the ampan.iea Acts, 1862 and 1867; an’d, amongst
:htherfkinds of buai::eas, they sgld, and k:;f:g an open
op for retailing, di ing, and compoun isons
within the Pharmac rm The opwasu’n er the
ment of a older and two assistants, who

were Euly registered pharmaceutical chemists.
The question was, whether the word ¢ person’ in the
Pharmacy Act included artificial persons as well as

BB
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natural, it being admitted that artificial persons were
i:capuble of bonogmmg duly qualified chemists under the
ct.

The judge of the County Oourt decided in favour of
the respondents, The Queen's Bench Division reversed
that decision, holding the respondents to be both within
the letter and the scope of the Act.

The Court of A reversed the decision of the
Queen’s Bench Division, on the ground that the word
‘person’ in an Act of Parliament does not primd facte
include a corporation, and that the respondents were not
within the mischief aimed at by the Act.

This appeal was then brought.

hnMr. Benjamn and Mr. Lumley Smith for the appel-
te,

Myr. A. Wills and Mr. Finlay for the respondents.

Their LorpsEres (Lokp SamrBorNs, L.C., LorD
Pnonunu, y a:;ld hnll:; W.mlox)fheld d:::t the w}t))lrld

person’ may, and, , primd facie , in & public
statute include a gursonpin law; but that, where a
statute ides that are not to do a particular
act, they comply with certain conditions, the
Legislature primd n{aae, unless the context shows a con-
trary intention, only contemplates a class of persons who
can comply. Ke present case, the context showed
that the islature was not thinking of artificial
sons, and the liberty of trade was not to be curtail
unnecessary inference,

The odiu.(lgrmem: in the Qourt helow was, therefore,
affirmed ; and the appeal dismissed, with costs.

by

June 29. NEDERLAND ». THE PENINSULAR

AND ORIENTAL STEAM NAVIGATION
July 1, 2, 23. CoxMpaxNY.

This was an appeal from a judgment of the Qourt of
%Epeal varying & judgment of the Admiralty Division.

e sppel]m& owners of the screw steamship Voor-
waarts, claimed damages for a collision between their
vessel and the screw steamship Khedive, belonging to
the respondenta.

The (ﬁt::txom at issue were pure questions of fact, and
the evidence was very conflicti The judge of the
_Admiralty Division pronounced both vessels to have

been to e, and made the usual order for the division
?)fom f A.ppe’slwviuﬂlrf‘e?ltt‘:lluy d::rtr bu b nndnth{::

urt o i i no
Voorwaarts to have been solely in fm{t,l::d gave relief
to the respondents on this footing, with their costs in
-both Courts.

Sr F. Herschell (Solicitor-General), Mr. Milward,
My, Webster, and Mr. Phillimore for the appellants.

My, Butt, Mr, Watkin Williams, and My. Clarkson
for the respondents.

Their Lorpsrres (Lorp BLACKBURN, LorD WATs0N,
and Lorp HATHERLEY) reversed the decision of the
Court of Appeal ; and restored the decision of the Ad-
minlt{nDivuion, with costs to the appellants in the
Oourt below and of the appeal. )

House of Lords. {I‘n STOOMVAART MAATSORAPPY

COURT OF APPEAL.,

J m'?f‘i”.r )
AMES, .o Tae TorrexsAaM LocAL BoArD v,
Brert, L.J.
001101’!, LJ. Rowsu.,
July 18, 23, 24,

Public Health Act,1848 (11 & 12 Vict, c. 63), ss. 69,
129—ZLocal Government Act, 1858 (21 & 22 Viet.
¢. 98), ss. 62, 63—Local Government Amendment Act,
1861 (24 & 25 Vict. c. 61), 8. 24—8ir Jokn Jervis's
Act (11 & 12 Viet. c. 43), s. 11—Charge on Land—
Summary Proceedings not taken within Siz Months—
Paving and Sewering Expenses.

Appeal from judgment of MarINs, V.C. dmmumi issing the
gh.int‘;g action. (The case is reported i;elow, 49 Law
. Rep. Ohanc. 147.)

The plaintiff appealed.
My, N, Higgins and My, Ilbert for the plaintiffs,
My, J. Pearson and My. Manby for the respondents.

Their LorpsHIPs held that upon the Enmﬂmd con-
gtruchsss ion l?:r;:cﬁon 62 po(:fod thepoLomlm overnment Act,

, 8 C was im upon remises as soon
a8 the were incunvdpo by the pBond, and that
there was no limitation of the time during which the
charge was to remain in existence. This charge was not
merely subsidiary to the summary remedies given by the
Act against the owners and occupiers of the premises;
and, although such summary proceedings were, of
necessity, to be taken within the period of six months,
the was not affected by such limit of time, but
remained in force and ?;lght be resorted to when the
summary remedies had failed to produce payment, or, as
here, had not been put in force. The plaintiffs were
accordin‘gg entitled to the ¢ which they claimed
on the land of the defendant for the assessed portion of
the rate, and had not lost their right to enforce it by
lapse of time,

HIGH COURT OF JUSTICE.
JessexL, MR,
July 23.
Practice—Notice of Trial before Official Referee—Jurie-
diction—Judicature Act, 1878, ss. 56, 57—Rules of
Court, 1876, Order XXX V1., Rules 2, 8.

In this case the plaintiffs gave notice of trial of the
action before an official referee ; and the defendants now
moved that, notwithstanding the notice, the action might
be tried before a judge, and that the notice might be set
aside on the ground that there was no r, under the
Judicature Acts and Rules, to give notice of trial in that
way.

Mr. Davey and Mr. Maidlow for the defendants.

My. Chitty and Mr. Brodie Cooper for the plaintiffs.

The MasTER oF THE RoLLs said he was bound by the
decision of the Court of A| in Lml"gm v. East, 47
Law J. Rep. C.P. 211; s.c. L. R. 3 O.P. Div, 142, where
it was held that the Court or judge had no power under

}Bmemon v, YATEs.
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sections 56 and 57 of the Judicature Act, 1878, to refer
aa action to an official referee. He therefore allowed
the motion, with costs.

Chancery Division,
Mawuins, V.0,
July 19, 20,

Will—Life Interest until Alienation— Potwer of Appoint-
ment—In default of Appointment to Children on attain-
ing Twenty-five— Void Qift— Trustes in Bankruptcy.

Daniel Sprague, by his will, dated in 1864, among
other things, directed that so much of the sums of money
to which each of his three sons (of whom 8. D. Sprague
was one) would be entitled under his will as would pro-
duce the sum of 250!. per annum for each of them should
be held by his executors and trustees upon trust, to in-
vest the amount, and to pay the interest to each of his
sons for his bepefit during his life, or uirtil he should do
any act by which his interest therein should be alienated,
charged, or encumbered ; and, after the decease of each
of his sons, or his bankruptey or insolvency, then as
well the principal so eet apart to produce the sum of
2501. as the future yearly produce of the same, should be
held in trust for all the children of the son so dying or
forfeiting his interest in such shares as each son should
by deed or will aipoint; and, in default of appointment,
in trust for all the children of each son respectively,
who, being a son or sons, should attain the age of
twenty-five, or, being a dmﬁ‘]m” or daughters, should
attain that age or marry, equally.

The testator died in 1868; and, by a deed dated in
March, 1872, to which 8. D. Sprague and the other
children of the testator were parties,and also the trustees
of the will, after reciting that the testator had made a be-
quest in favour of S. D. Sprag

}In re SPRAGUR. MILEY v, OAPR.

ue's children, which would,
in default of appointment, be void for remoteness, it was

that the 1pﬂncx sum, from which the 250
# year arose, should be held by the trustees in favour of
8. D. Sprague's children, in acordance with the trasts of
the testator’s will,

S. D. Sprague afterwards became bankrapt, not having
Egevciﬁitﬁly exercised the power of appointment among
is ren,

The trustee in bankruptey of 8. D. Sprague now
claimed to be entitled to the principal sum from which
the 250!, a year arose.

Mr. Qlasse and Mr. Davenport appeared for the
trustees of the will. pore. Appen .

Myr. Higgins and My. W, W. Cooper for the trustee
in bankruptcy.

My, Pearson, Mr. Freeman and Mr. F. T. Procter for
the children of S. D. Sprague.

Mr. E. Ford for other parties.

Marins, V.C., was of opinion that, under the will
alone, as the property was to be held by the trustees in
default of appointment in trust for the children who
should attain twenty-five, which gift was void for re-
moteness, the trustee in bankruptey was entitled; but
that by the deed of 1872 a new trust was created,
which was a valid one, under which the children of
8. D. Sxmﬁ: became entitled to the exclusion of the
trustee in bankruptey.

JOURNAL. vor.sg 111
Chancery Division.
Maruins, V.CO. WELLMAN v. WELLMAN.
July 20, 21.

Settlement—No Power of Revocation— Rectification.

This was an action for the rectification of a settle-
ment made in 1861. Noel Wellman was seised in fee
of an estate called the Wick Norton estate. He was
also entitled for life to, and his son, Oharles Wellman,
whas tenant in tail in remainder of, an estate called the
West Zoyland estate. When Oharles came of age he
barred his estate tail in the latter estate, which was so}d
for 18,000/, and the purchase money was expended in
erecting a mansion on the Wick Norton estate.

By an indenture of settloment, dated October 1, 1861,
the Wick Norton estate was conveyed to trustees to the
use of Noel Wellman for life, remainder to Charles Well-
man for life and his first and other sons in tail male
with remsinder to the second and other sons of Nogi
Wellman for life and their sons in tail male. This
settlement was mow sought to be rectified on the
ground that the original draft contained a power of
revocation, which was not introduced in the engross-
ment which was executed. There was no evidence to
show who had struck the clause out, or on whose
authority it was done. Noel Wellman and his son
Charles both made an affidavit stating that they were
jgnorant of the effoct of the deed, and that it was con-
trary to their desire or intention to settle the estate in
the manner in which it was settled entirely out of their
power.

Mr. Bristowe and Mr. Morshead for the plaintiffs
Noel Wellman and Charles Wellman.

Mpr. Glasse and Mr. 8. Dickinson for the eldest son of
Charles Wellman, an infant.

Mr. W. W. Karslake for the younger children of
Noel Wellman.

Mr. Langworthy for the trustees of the settlement.
Mpr, Fooks for a mortgagee.

Maxixs, V.0, said it required no argument to show
that such a settlement as this could not be allowed to
stand ; that it was contrary to the interests of the family
that such a deed should have been executed, under
which no provision was made for the wives and younger
children both of the father and son; and, uuder the cir-
cumstances, he should make a decree for the rectification
of the deed ; and he thought a proper settlement ought
to be prepared under the direction of the Court.

Division
*| InreTaE ANaLO-VIRGINIAN FREB- -
MA}‘S;E;"O' } HoLD LAND CoMPANY.

Company— Winding-up Petition— Abandonment of Peti-
tion— Opposing Creditors— Costs of Appearance.

A petition was presented for winding up this compax, .
which was answered for April 9,1880. The usual ad-

vertisoments were issued in the Gazette; and, on April 8,
Messrs. Waterton & Co. sent to the petitioner's solicitor
for a copy of the petition, but were unable to obtain it.
On the following day Meesrs. Waterton appeared by
counsel to oppose the petition ; but, on the petition being




1% ot s THE LAW

JOURNAL. ° [MoTes oF cAsks.

— =z

called on, no counsel appeared in support, and the peti-
tion was taken as abandoned, and Messrs. Waterton were
-allowed their costs of appearance.

My. Seward Brice now moved that the order, so far
as regarded the payment of these costs, might be dis-
charged.

. Mr. Grosvenor Woods, for Messrs. Waterton, in sup-
port of the order.

Maxrixs, V.0., was of opinion that, the petition having
been advertised in the Gazette, which was an invitation
for ereditors to attend, Messrs. Waterton were justified
in appearing, and, so appearing, were entitled to their
costs ; and he dismissed the motion, with costs.

Hawi, V.0,
July 23, 24, 26,

Scotch Settlement— Conflict of Laws—Law governing
Construction of Settlement— Power of Appointment,
whether exclusive—* Such Child or Children.

In Jamm}, 1857, the settlement made on the mar-
riage of Sir J, J. Chamberlain (a domiciled Englishman)
and a Miss Wilson (a domiciled Scotchwoman) was
executed in Scotland, and trusts were separately declared
of the several properties brought into settlement, which
were thereby treated as personalty ; those relating to the
husband’s fortune being in English form, while those
relating to the wife’s fortune were in Scotch form. The
trusts of the husband’s fortune were for the husband
and wife successively for life, and, after the decease of
the survivor in trust, ¢ for such child or children of the
said intended marriage, and, if more than one, in such
shares, and in such manner and form, and to vest at
such time or times, and to be subject to such powers and
restrictions,’ a3 the husband and wife by deed, or the

}Omnnnum v, NAPIER.

survivor by deed or will, should appoint. The general
clauses of the settlement (e.g. & power to the
trustees ¢ to assume ’ other trustees, and that a majority
should be a a3uorum) were mainly in Scotch form. The
wife survived ; and by deed in March, 1871, she appointed
the whole of the husband’s fortune to her eldest som,
the present baronet, absolutely. Two questions arose—
(1) whether the settlement as to the husband’s fortune
was to be construed according to English, or according
to Scotch, law P (2) whether the exclusive appointment
of 1871 was authorised by the terms of the power?

Mr. W. Pearson and Mr. E. Ward, for the plaintifl
the present baronet, contended that, upon the face of the
settlement, it was manifestly the intention of the parties
that, as regards the husband’s fortune, the eettlement
should be construed according to English law; and,
further, that according to English law the power was
exclusive and the appointment valid.

My, Cvossley and Mr, Young, for the younger children
of the marriage, contended that there was nothing in the
cage to take it out of the ordinary rule, that a contract
relating to the personal estate must be construed accord-
ing to the law of the place where it was executed ; and,
further, that, even if English law applied, the gower was
not exclusive, and the appointment bad. They stated
that, according to Scotch law, the appointment was
clearly bad.

My, Grakam Hastings and Mr, Byrne and Mr. Farwell
also appeared.

Harx, V.0., said that the rule merely was that the
contract should primd facie be construed according to
the lex loci contractus ; but that rule did not apply when
there was an intention manifested to the contrary.
Here the marked contrast between the two sets of
trusts clearly evidenced an intention that, as to the
husband’s fortune, the settlement should be construed
according to English law. He further held that the
power was exclusive and the appointment valid.
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July 165, 22 29

Judgment Crod}tor—Wnt of ‘Elegit '—8Seizure q)"r Goods
qudat{m Pu um—&mmr s Bok
ruptoy Act, 1860, ss. 16 (subs. 5) and 87

Appeal from decision of the CHrEr Jtmen, reported 49
Law Re)p.Bmkr 20 (sub nom. Re Goulay, ex parte

In re GouRLAY, Ex parte ABBOTT,

Mr. Ds Gex and My, Jordan for the appellant
trustee.

My. Winslow and Mr. E. C. Willis for the judgment
creditor, the respondent,

Their Lorpsh1ps affirmed the decision of the Ohief
Ju.dge.

{,’“"’r g ABCROFT v. LoNDON AND NorrH-
o m:” I J ‘WesrERN RAILwAY CoMPANY,
Avg. 3,

Lands Clauses Consolidation Act, s, 92— Part of House,

In this appeal from an interlocutory injunction granted
VOL. XV,

by Bacow, V.C. (noted ants, p. 89), the injunction was
dissolved upon terms,

Mr, Hemming and Mr, Clare for the appellant,

Sir H, M, Jackson and My, Finch for the respondent.

HIGH OOURT OF JUSTICE,

Chancery Division,
Jmssxt, M.R, Exua Sn.v:nGane Coxpaxy
July 29, - BANT.
Com; Promotar—M obtauud
OrP;:'yTo r m«-%

Drschar o-—‘Dabtwww-rodbymcm of Fraud or

roacb of Bankmptoy Act, 1860, s, 49,
In this case his lordship, bm“:‘lx 1879, as re-
918 fo certain issues

ported L. R. 11 Chanc,
against the defendant that he was a ¢ promoter’ of the
company, and that he had received large sums as ¢ pro-
moter’ from the vendors without the lmowl of the
company, for which he was accountable, The dant
had su nen:lz filed & petition for liquidation, but
had now obtained his discharge. A. motion for a per-
sonal judgment against him was now made, on the
ground that the ¢ debt was incurred by means of fraud
and breach of trust;’ and that the defendant, by
section 49 of the BmhuptcyAct, 1860, was not re-

leased by his liquidation,
oo



114 vor.1s) THE LAW JOURNAL. (M R T a0
My, Davey and Mr. Grosvenor Woods for the plaintiff | Chancery Division,

company. MarLins, V.C. Re Boyse. ORoPTON v. CROFTON.
Myr. Benjamin and Mr. Everitt for the defendant Aug. 2.

Grant,

The Master or THE RoLrs was of opinion that the
debt had been incurred by fraud, and also by means of
a breach of trust; and made an order for payment of the
amount found due from the defendant by the findings in
the issues.

JBsser, M.R.
July 30.

Charity—Jurisdiction of County Court— Claims of Mana-
gers of School against their Collector— Charitable Trusts
Act (18 & 17 Vict. c. 187), 8. 17,

In re a plaint in the County Court at Settle.

In this case cause was shown against an order niss
made for removing a plaint by certiorars to this Oourt.
The plaint was by the managers of a.school against the
incumbent, of the Eu;ish for an account and payment of
moneys of the school received by him. The order nisi
had been obtained on the ground that the matter in dis-
pute related to a charity, and that the County Court had
no jurisdiction to entertain the same under section 17 of
the Charitable Trusts Act (168 & 17 Vict. c. 187). The
defendant also claimed to be & joint manager with the
plaintiffs,

My, Bagshawe and Mr. W. Barber showed cause.

My, Ince and Myr. Whitaker in support of the rule.

The MasTER OF THE RoLLs discharged the order nisi;
being of opinion that mo question relating to a charity
was involved, and that the claim simply amounted to

}Cmsnx v. SANDBERG.

one by the managers of a school against their collector
fort:z sums in his hands, )
Chancery

Division.

Marrws, V.O. 3 Re SHxprERDSON’S TRUSTS.

July 80.

Tyustee Act, 1850, s. 32—New Trustees—Appointment
of continusng Trustees in Place of themselves and a
retiring Trustee.

Edmund H. Shiggerdson, by his will, dated March 6,
1878, appointed Edmund ﬁopper and three others
trustees. A petition was now presented, stating that
Edmund Hopser was about to leave the country, and
was therefore desirous of retiring from the trusteeship;
and prayin‘g that the three trustees may be appointed
‘ trustees of the will in the place of, and in substitution
for,’ the four trustees.

My. Glasse and Mr. Whitehorne for the petition.

My. C. H. Turner for the respondents.

Marins, V.C., said that he had no doubt about his
having power to make the order. The order would be
as prayed, prefacing it with a declaration that Edmund
%tifper was desirous to retire from the trusts of the

Administration Decree — Foreign Creditor — Intended
Action to enforce Clasm sn Foreign Country— Injunc-
tion.

In this action the ordi decree had been made to

administer the estate of the late Jane S. Boyse, widow,
who for several years previous to her death resided
at Marseilles with a M. Gauthier. The usual ad-
vertisements had been issued for creditors. Messrs.

Delpiano, French tradeamen resident at Marseilles, had
sent in & claim ; notice had been given to them by the
defendant, the administrator, to prove their claim ; and
in May, 1880, they filed an affidavit to prove a debt for
30,000 francs for carriages, &c., supplied to Mrs. Boyse
at her request.

On July 24 they wrote to the defendant’s solicitors,
saying that they withdrew their claim, and stating that
they intended to take immediate sroceedings in France
against the defendant. The defendant thereupon
moved for an injunction to restrain them from com-
mencing any action or other proceedings in France, or
otherwise than by aiplication in the action, for the
purpose of enforcing their claim agajnst the estate ; and
that they might be ordered to pay the costs of the
motion.

My, Glasse and My. Hadley appeared in support of
the motion.

Mr. Vaughan Hawkins for the French creditors,

Mazins, V.C., said that these French creditors,
baving brought in a claim and found it contested, had
then withdrawn it. IIe should feel very great difficulty
in granting an injunction against foreigners resident in a
foreign country. DBesides, it would be quite useless for
the Yrench creditors to take any proceedings other than
such as would establish their debt in this Court. The
motion must be refused ; but without costa.

Chancery Division.
Baoow, V.0,
July 29.

Practice—Separate Appearance of Husband and Wife—
Two Sets of Costs allowed. 4

This was an action for administration of a will brought
against the executrix, Mrs. Geary, and her husband.
Mrs. Geary and her husband were living apart, and Mrs,
Geary obtained an order toappearand defend separately.
The question was now raised, on further consideration,
whe&er Mr. and Mrs. Geary were entitled to separate
costs out of the estate. The plaintiff had taken an
order for an account separately against both Mr. and
Mrs. Geary. The chief clerk found that nothing had
been received or paid by Mr. Geary on account of the
estate, and that Mrs, Geary had fully accounted.

Mr. Miller, Mr. Owen, Mr. Mitchell, and My,
Berkeley for the parties.
Bacon, V.0, said that, under the circumstances, Mr,

and Mrs. Geary were entitled to two sets of costs out of
the estate,

}Woonwum v, GEARY,



NOTES OF OABES.]
Ang. 7, 1880.

THE LAW

JOURNAL. 115

(VOL, 18.)

Bexpow & Soxns v. Low, Sox, &

Chancery Division.| HAYDON (BY ORIGINAL ACTION);
Bacox, V.C. AXD Low, Sox, & HaypoN v
July 80. Bensow & Sons (BY COUNTER-

CLAIX).

Practice— Discovery— Interrogatories— Rules of Court,
1875, Order XXX1I., Rules b5, 8, 9.

Adjourned summons.

The action was brought to restrain the defendants
from using & trade name—rviz. ¢ Low's Highly Perfumed
Brown Windsor Soap’—either with or without certain
labels or wrappers, and from selling their soap as the
plaintifie’. The defendants, by their counter-claim,
claimed similar relief; and, also, claimed an account of
all soap sold by the plaintiffs as and for soap of the
defendants, and of the profits of such sale.

Both plaintifis and defendants claimed their right
under two persons who were in business in copartnership
up to the year 1861, and made and sold this particular
soap under this particular name. In that year the
partnership was dissolved, and the respective prede-
cessors of the plaintiffs and defendants respectively set
u% separate businesses for the manufacture of soap, &c.
The question in dispute among them was, who was
entitled to use the name and wrappers originally applied
to, and used with, the soap ?

The defendants, among other interrogatories, exhibited
the following : ¢ Let the plaintiffs set forth the respec-
tive quantities of soap sold by them and their prede-
cessors in business in connection with their labels and
wrappers, bearing the plaintiffs’ alleged trade-mark, from
the year 1862 to the year 1879, both inclusive ; distin-
guishing the quantities sold in each year, and distin-
guishing between the quantities sold in England and in
the United States of America, and on the continent of
Europe respectively.’

The plaintiffs declined to answer this interrogatory
‘on the following amongst other grounds—that the
accounts here asked for form part of the relief sought by
the defendants’ counter-claim, and that the defendants
are not entitled to such accounts until after they have
obtained judgment in their favour on their counter-claim ;
that such accounts are not necessary for the trial of the
action ; and that the interrogatory is not material at this
stage of the action.’

The summons was taken out by the defendants to
compel the plaintiffs to answer the interrogatory.

Sir H. M. Jackson and Mr. Byrne for the defendants
Mr. Willis Bund for the plaintiffs. :
Bacox, V.C., disallowed the interrogatory.

m%”g’b”' Re AvToMATON Brock SreNaL
Aug’. 4 COoupaNy (LMITED).

Commy — Winding up— Practice — Advertisement sn
Newspapers— General Orders, 1862, Rule 2.

This was a petition for continuing the winding ugr of
the company under the supervision of the Court. The
company carried on business at Blackburn, in Lanca-
shire. The petition had been advertised in two daily
papers—the Manchester Courser and the Manchester
Guardian. The respondents objected that the adver-

tisements in these papers was not a sufficient compliance
with Rule 2 of the Order of 1862, which directs the
advertisement to be in ¢ two local newspapers circulating
in the district;’ but that the petition ought to have
been advertised in two Blackburn weekly papers, in
which, according to their affidavits, all advertisements
relating to the company had hitherto appeared. It was
not, however, denied that the Manchester papers circu-
lated in the district.

Sir H, Jackson and Mr. Gregory Walker for the
petition.

Mr. Buckley, for some shareholders, opposed.

My, Jepson for the liquidator.

Bacon, V.0, said that the petition had been properly
advertised in compliance with the rule; and made the
usual supervision order,

Bacox, V.0.
Aug. 4.

Practice—Security for Costs—DBoth Parties out of Juris-

}Wumnx v. WAINMAN.

This was an adjourned summons taken out by the
defendant, asking that the plaintiff might give security
for the costs of the action, on the ground that he was
resident out of the jurisdiction. The plaintiff resisted
the application, on tixe ground’ that the defendant was
also resident out of the jurisdiction.

Mr. Brice, for the summons, cited Sturla v. Freccia,
July 18, 1877, where the Court of Appeal directed addi-
tional security to be given, though the parties were all
foreigners, overruling the order of Malins, V.C., reported
W. N. 1877, 166.

Myr. E. T. Holland for the plaintiff.

Bacox, V.C., held that it was the practice of the
Court to direct security to be given in such a case ; and
made an order accordingly.

Divisional Court.
(m'"g J ‘;’: IQ)‘B' C“I;" GRANT v. HoLLaxD.
July 20.
Practice—Tvme for ing for a new Trial—Rules of
Court, 1875, r XXXIX., Rule la.

In this case, the trial of the action had taken place
in London on Thursday, July 1, when verdict and judg-
ment were given for the defendant. The next Divisional
Oourt to hear motions sat upon Monday, July 5. The

laintiff obtained a rule niss for a new trial from the

ivisional Court which eat on Thursday, July 8. The
defendant subsequently obtained a rule nisi to set aside
the previous rule on the ground of irregularity, and as
being out of time. The ground of irregularity was ex-
plained by statement of counsel ; and the second point—
as to time—now came on for argument.

Candy, for the plaintiff, showed cause against the
second rule nesi.

Pollard, for the defendant, in support of the rule,
argued that Order XXXIX., Rule la, as amended by
the Rules of March, 1879, absolutely required that the
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motion for a new trial should be made within four days,
provided that a Court competent to hear the motion sat
on any of those four days, “Here, such a Court had sat
on the third day.
The Court (Oocxsury, L.0.J., and Hawkixs, J.) held
that the application for the new trial was in time.
0 %0 the proper interpretation of the rule, the
applicant has the whole of four days; and if a Divisional
urt does not sit on the fourth day, then he has until
the next sitting of the Divisional Ooart.

Rule discharged, with costs.

_Divisional Court.
(Sitting for Q.B., C.P.,
and Exch. Divisions.)

Aug.2, -
Practice—Time for giving Notice of Trial—Rules of
Court, 1875, Order XXXV1., Rule 8.

This was an appeal from Lorzs, J., sitting at cham-

}Ammn v. MOLINEAUX.

bers, who had refused to set aside a notice of trial given
by the plaintiff with his reply. As a matter of faet, the
reply dad not close the pleadings ; for a formal rejoinder
was necessary from the defendant in order to join issue.
The rejoinder had been delivered.

Clay, for the defendant, argued that the intention of
Order XXXVI., Rule 8, was, as interpreted by Stephen,
J., in The Metropolitan Inner Circle Oompztm
Ratlway Company v. The Metropolitan Com-
pany, 49 Law J. Rep. Exch. 505, that notice of trial
could only be given with the reply, when the reply
actually closed the pleadings.

Smart (of the Ohancery bar), for the plaintiff, was not
called upon,

The Court (CockBURN, L.C.J., and Hawk1xs, .I%held
intiff was

that the words of the rule were clear. The plain
within his striet right in-giving notice of trial with his

reply.
Appeal dismissed. Plaintiff’s costs to
be costs n the cause.
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COURT OF APPEAL.,

Court of Appeal,
SeLBorNg, L.C.
Lorp Corerrper, C.J. FHAMLYN v. BETTELEY.
Brerr, L.J.
Nov. 4.

Practice—Int Tssue—Trial of, by Jury—Judica-

erpleader
ture Act, 1873 (36 & 87 Wict. . 68), s. 100— Rules of

Court, Order 1., Rule 2—Order XXXV1., Rules 2
and 3,1 & 2 Wm. IV. c. 58—28 & 24 Viet. c. 126.

A from the judgment of KrrLy, O.B,, at the
wint Eothout s jary, S T

An intex‘;pleader issue having been directed between
the plaintiff (the claimant, under a bill of sale, of goods
taken in execution) and the defendant (the execution
creditor), the usual order was made for the trial of the
issue,

The trial took place before DEXMAN, J., and a jury.
A new trial was ordered, when the plaintiff gave
notice of trial before a judge alone.

On the case coming on before Kelly, O.B., without a
jury, it was objected, on behalf of the defendant, that

there was no power to try the case without a jury. The
objection was overruled, the trial proceeded, and judg-
ment was given for the plaintiff.

The defendant appealed.

Mr. Murphy and Mr. J. G. Witt for the appellant.

Mr. Willis and Mr. Edward Pollock for the plaintiff.
Their LorosaTes held that, an order having been made
YOL. XV,

BurcueLL v. Hicxissox (C.P.) . . . 129
Exxis, In re. ' WaTeRTON v. Exnis (Chane.) . 118
GreaT Britain Murvar Lire AssupaNce Socrery,

In re (Chanc.) . . 119
Huaenes v. Garrarp (Chanc.) . 118
JrxNENS, In re. Witnis v, EarL Howse (Chanc.) . 119
Nevict v, Sweruixeg (Chane) . . . . . 120
Sgmar v. LiwsoN. CraTTaRTOX v. Lawsox (Chane.) . 120
SurrH, Avice Evizs, In re (C.P.) . e w120

that the issue should be tried, it was not competent for
the plaintiff to give a notice for trial without a jury; and
they, therefore, allowed the appeal, and ordered a new
trial, and ordered the plaintiff to pay the costs of the

appeal and of the abortive trial.
Court of Appeal.
JESSEL, l\ﬁi ,
Jaues, L.J. Bxxsow v. Low.
Oorrox, L.J.
Nov. 4.
Practice— Discovery— Interrogatories—Rules of Court
Order XXXI., Rules 5, 8, 9. ’

Appeal from decision of Bacox, V.O. (noted ante, p.
115), disallowing in atories on the ground that the
discovery sought formed part of the relief claimed by
their counter-claim, and was not necessary or material
at that stage of the action.
lan?s.r H, Jackson and Mr. E. W, Byrne for the appel-

My, Aston and My, Willis-Bund for the respondents,

Decision affirmed.
Court of Appeal.
Jm %?’ RepuBLic or Costa Rrca v.'
Oorron’, L J STROUSBERG.
Nov. 4.

Special Exama'mr—.fudgnent Debtor—Rules of Court,
1876, Order XLV., Rule 1— Examsnation,

from decision of M V.0. (reported 49

Ap ALINS,
Law J. Rep. Chanc. 701), holding that, under an order
DD



118  rvor. 1. THE LAW JOURNAL. Non. o
under Order LXYV., directing the examination of 8 judg-|a question not of intention but of resulting trust; that
ment debtor ‘as to whether any, and what, debts are | the case was rickenden v.

owing to bim,’ the examination is not to fo beyond the
question of what debts are owing to the debtor.

Myr. Glasse, Mr. Kekewich, and Mr. Giffard for the
appellants.

Mr. Higgins and Mr. Medd for the defendant.

Their LorpsHIPs reversed the decision of the Vice-
Chancellor; being of opinion that the defendant was
bound to answer all questions that were pertinent to the
matter and would enable the plaintiff to ascertain what
debts, if any, were due to the defendant, and could not
restrict the examination to the simple question ¢ whether
any, and what, debts are due to him.’

Court o Arpoal.
Jmaé, .R.
Jawzs, L.J.
Oorrox, L.J.

Nov. 4.

Practice— Agreement to take Evidence by Affidavit
cedure when Agreement cannot be ‘ormed— Order
XXXVII., Rules 1, 4—Order VIII.

In this action, the parties to take the evidence
by affidavit. Afterwards the plaintiff ascertained that
some ‘Penom who could give material evidence on his
behalf refused to make aflidavits, and thereapon obtained
an order in chambers to examine witnesses ex gzrtc on
oath before an examiner, touching the matters in quees-
tion in this action.’

The defendant apgmled against this order.

Mpr. 8. Dickinson for the appellant.

Sir H. Jackson and Mr. G. Woods for the respondent,

Their LorpsHIPS ed the order; being of
o&inion that there was no jurisdiction to make it, and
that, even if there were jurisdiction, it could not be
maintained under the circumstances. When parties
agree to take evidence by affidavit, and either party
ofterwards finds that he has made a mistake, and that
some of his witnesses will not make affidavits, his proper
course s to take out & summons for leave to be relieved
from the agreement; and the Court will, in a proper
case, make an order giving the other party the option
either to allow the particular witnesses to ge examined
vivd voce at the trial, or to discharge the agreement, and
to have all the evidence taken orally at the trial.

‘WARNER v. Mosszs.

Court of A .
Jm I}fﬁ{d Re Von HaeEN. SprRLING v.
Corrox, L.J. Roc BT
Nov. 5.

GGeneral Power to uppoint Real Estate by Will—Gift
over sn default of Appointment — Appointment to
Truatees upon Trust for C.—Death of C. tn Lifetime of
Appointor— Resulting Trust for Settior or Appointor's
Heir-at-law. .

Appenl from decision of Marixs, V.C. (reported 49

Law J. Rep. Chanc. 705). .

Mr. Joshua Williams and Mr. E. S. Ford for the
appellant.

Mpr. J. Pearson and Mr. Rodwell for the respondent.

Their LorpsHIPs reversed the decision of the Vice-

Chancellor; holding that there was no distinction be-

tween real and personal estate in such cases; that it was

T‘):ernod by the cases of

Williams, 38 Law J. Rep. Chanc. 222, and Wilkinson

v. Schneider, 39 Law J. Rep, Chanc. 410; and that

&ere was a resulting trust for the appointor’s heir-at-
w.

L)

gourt of .
BLBORNE, .U ReeIxa ». THR JusTICES OF
Lorp CoLeriDaE, C.J. .
Brerr, L.J. Suzzer.
Nov. 8.

Prison Act, 1877 (40 & 41 Vict. c. 21), 8. 4,673 & 4
Vict. c. 54, 8. 2—Maintenance of tnsane Prison

ers.
Appeal from the Queen’s Bench Division (see 48 Law
J. Rep. M.C. 188).

Appeal against a rule absolute for a madamus direct~
ing&e justices of Surrey to order their treasurer to

the incurred in respect of a prisoner who,
g:z:g oem be insane, hadpol(:een transferred from
the county gaol to the county lunatic asylum.
The justices appealed.

The Solicitor-General (Sir F. Herschell) and Mr.
Clarke for the appellants.

Sir J. Holker (with him My, Poland and Mr. A. L.
8Smith), for the Crown, was stopped by the Oourt.

Their Lorpsates held that the county was liable to
pay the expenses in question ; and dismissed the appeal.

HIGH OOURT OF JUSTIOE.
Division.
Jrsser, M.R.
July 31.

Adninistration—Intestate— Advances to Children—Form
of Inguiry.

This was an action for the administration of the estate
of an intestate. It appeared that he had, in his lifetime,

id various sams of money to or on account of some of
ﬁ; children. The proposed minutes, following the form
given in 2 ¢ Seton on Decrees,’ 853, directed an inquiry as
to whether any of the children ‘ derived or received from
him, in his lifetime, any and what sum of money or other
estates and property in the nature of an advancement in
the world.’

My. B. B. Rogers and Mr. Jason Smith were for the
different parties.

The M’rmn oF THE RorLis said that the inquiry
should follow the words of the Statute of Distributions
(22 & 28 Car. 11 c. 10, 5. 5), and be whether any child
had had ¢any estate by the settlement of the intestate,’
or had been ‘advanced by the intestate, in his lifetime,
by portion or portions.’

Chancery Division.
Jesser, MR,
Aug. 3.

Sale of Business—Soliciting Customers of Old Firm—
Motion for Injunction.

The defendant and the plaintiffs had been in partner-

ship, The defendant, in consideration of 5,000L, sold to

}Iu re Exxis, WaATERTON 0. ENNIs.

]»Huanm v. GARRARD,
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the plaintiffs ¢ all his share and interest’in the old firm,
and agreed that he would on a day named retire from
the said firm and the business carried on by them, and
transfer to the plaintiffs ‘all his share am{ interest as
aforesaid ;' and that ‘such business’ should, as from that
date, belong exclusively to the plaintiffs.

The sale having been made, the defendant set up in
business on his own account; and the plaintiffs alleged
that, in ing on such business, he solicited customers
of the old firm, They therefore moved to restrain him
from applying to any person who was a customer of the
old firm at the date of his (the defendant’s) retiring
therefrom,

Mr. Chitty and Mr. Northmore Lawrence were for the
plaintiffs.

My. Ince was for the defendant.

The MasTeR oF THE RoLLs was, himself, of opinion
that the plaintiffs were entitled to an injunction; but
considered himself bound by the recent decision of the
Oourt of Appeal, in a case of Leggott v. Barrett (not yet
reported), to refuse it.

C‘}"ﬁg}“ﬁ"" In re GREaT BriTain MUTUAL
No ‘3. 6.' LIFE A8SSURANCE SOCIETY.

Life Assurance Sociely's Act, 1870 (38 & 34 Vict. c. 61),
8. 21— Winding up— Policy-holder— Creditor— Fiat—
Injunction. ‘

In this case & petition, under the Companies Act,
1862, was presented by the holder of a policy on a life
that had fallen in, for the winding up of the society on
the ground of its insolvency. The procedure by special
fiat and inquiry in chambers as to the solvency of the
society under section 21 of the Life Assurance Com-

nies Act, 1870, had not been followed. The petition

| been advertised in the usual way under the Com-
panies Act, 1862, and was about to be heard.

Mr. Roxburgh and Mr. W. W. Karslaks now moved
that the fiat might be struck out, so that the petitioner

ht, in effect, be compelled to proceed by special fiat

under the Life Assurance Companies Act, 1870.

Mr, Chitty, Mr. Ince, and Mr, Beddall, for the peti-

tioner, opposed the application.
. The MasTer or THE RoLLS was of opinion that, accord-
ing to the literal interpretation of section 21, the peti-
tioner was a ¢ policy-holder,’ and therefore that she had
not the ordinary right of petitioning as a creditor under
the Companies Act, 1862, She must follow the practice
under the Life Assurance Companies Act, 1870, and the
motion wust beallowed, with costs.

Chﬁc;g 8,1)“,"‘3"” InreJ muu:mal.I WrLLs v, EARL
Nov. 3. owE.

Demurrer— Will—Intestacy—Real and Personal Estate
—Statute of Limitations (3 & 4 Wm. IV, c, 27),s. 26
~—28 & 24 Vict. c. 38, 8. 13 —Secret Trust.

This action was commenced by persons claiming as
heirs-at-law and personal representatives of one William
Jennens —who died in 1798, and who had made a will in
1726, giving all his property to his mother (who died in
his lifetime), but made no other disposition of it—against
Earl Howe, the present owner of the real estates, and

the persons who had become entitled to the personal
estate, which was of a large amount ; and it was in fact
an action for ejectment and for an account of the per-
sonal estate of the testator.

Demaurrers were put in by Earl Howe and by Earl
Beauchamp and others who had become possessed of the
personal estate.

My, Lewin appeared in support of the demurrer of
Earl Howe. g PR

Mr. Pearson and Mr. Cecil Russell in support of the
demurrer of Earl Beauchamp.

Mr. Higgins and Mr. C. H. Turner in support of the
demurrers of the other parties,

Myr. Bristowe and Mr. Mulligan, in support of the
claim, contended that, as far as the real estate was con-
cerned, they were within section 26 of the Statute of
Limitations, as the estates had been obtained by the pre-
decessors of Earl Howe by means of fraud and conceal-
ment ; and that, as to the personal estate, section 13 of
the Act 23 & 24 Vict. c. 38 was not retrospective ; and,
further, that that section only applied to persons who
had died absolutely intestate, and not to testators,

Marins, V.0.,decided that the first demurres must be
allowed, on the ground that the plaintiffis had shown no
case of fraud or concealment bringing them within
section 26 of the Statute of Limitations; and that the
other two demurrers must also be allowed on the ground
that section 13 of 23 & 24 Vict, c. 38 was retrospective,
and had been inserted in the Act for the Kurpose of
meeting this very case; and, moreover, that the matter
had been adjudicated upon, in 1867, by James, L.J.,
then Vice-Chancellor, in an unreported case relating to
the same property, when he held that the section was
retrospective, and allowed the demurrer then filed.

In re THE ALEXANDRA PArLAcE

Mavxs, V.C. OoMPARY,

Nov. 6.

Company— Winding up— Public Officer—Documents—
Interrogatories— Rules of Court, Order XXXI., Rules
1,4,5.

In the course of the winding up of the above com-
pany, the London Financial Corporation carried in a
claim for sums amounting in the whole to 150,000/,
alleging that they were creditors of the company for that
amount paid in shares taken by them in the Alexandra
Palace Company ultra vires, a fact known to the latter
company when they issued the shares.

The accountant of the Financial Corporation had
made an affidavit of documents, and a summons had
been taken out in chambers for a further affidavit, which
summons was abandoned and another taken out, that the
liquidator of the Alexandra Palace Company might be
at liberty to deliver interrogatories in writing for the
examination of the secretary of the Financial Corporation.

This summons had been adjourned to the judge in
chambers, and had been adjourned by him into Court,
and now came on.

My, Higgine and Mr. Speed, in support of the sum-
mons, contended that there was no ditference, since the
Judicature Act, between the proceedings in an action
and those under a winding up; and that, under
O:Iier XXXI., Rules 1 and 4, they were entitled to the
order.

Chancery Division. }
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Mr. Everitt, for the London Financial Corporation,
opposed the application,

Mavixs, V.C.,decided that the proceedings in & wind-
ixg ;ﬁ were in the nature of an action; and that the
official liquidator was entitled to the order as asked.

SEEAR ». Lawsox,

Bacox, V.C. CHOATTERTON v. LAWSON.

Nov. 5.

Title of Action— Assignment of Plaintiff's Interest ‘ pen-
dente Lite’—Order L., Rules 3, 4—Rules of Court,
187s.

Summons, by the defendant, to have the title of this
action altered from Seear v. Lawson to Chatterton v.
ZLawson.

The action was & redemption action, brought by the
trustee in bankruptey of the owners of the equity of re-
-demption in certain property. Afterits commencement,
the trustee assigned ths equity of redemption to Chat-
terton, who by an order, of course, made at the Rolls,
obtained liberty to attend the proceedings and to carry
on the action.

Sir H. M, Jackson and Mr. Grosvenor TWoods for the
defendant.

Mr. Winslow and Mr, Terrell for Chatterton.

Bacow, V.C.: I cannot discharge the order at the
Rolls, giving Chatterton leave to carry on the action of
Seear v. Lawson, Chatterton has bought Seear's right
in the property, and can recover nothing more than that
right. In my opinion, the record is quite right.

Chancery Diviston. }

Chancery Division.
Denuaw, J,
for Fry, J.

July13,14. Aug.7.

Eupectant Heir— Catching Bargain— Usury— Infancy.

The plaintiff was a younger son of the Marquis of
Abergavenny ; he was entitled to no g;operty, but was
dependent entirely upon his father. He received from
the defendant, a money lender, a circular letter, offering
loans on easy terms. He applied to the defendant for
advances, and received several advances on the security
of promissory notes for three months, The transactions
extended over a period of fifteen months. At the time
of the first transaction the plaintiff was under age.
Most of the notes were renewed from time to time.
Promissory notes for 85/. were given for loans of 50i.,
and notes for 126/, for loens of 100/.: 15/ was paid
whenever a note for 65/. was renewed.

This action was brought in consequence of bankruptcy
proceedings being taken by the defendant against the
plaintif. "The plaintiff claimed to have the notes taken
only for security for what money had actually been ad-
vanced, with simple interest at 6l per cent., and for an
injunction restraining bankruptcy proceedings.

In giving evidence, the defendant admitted that he
originallr made the advances with the expectation of
being able to get the money out of the plaintiffs rela-
tions by bankruptey proceedings, or other pressure.

My, North and Xir. E. Ward for the plaintiff,

NEVILL ». SNELLING,

Mr. Cookson, Mr. Everitt, and Mr. Glyn for the
defendant.
DEexuAN, J., gave judgment for the plaintiff,

Common Pleas Division.
Nov. 8.

Negligence— Child unable to take care of itself—Trap.

The plaintiff, a boy four years old, accompanied his
sister, who was going on business, to the defendant’s
house. A flight of steps, protected on either side by
railings, led up to the front door. One of these railings
was displaced, and the plrintiff, following his sister up
the steps, fell through the gap into the area, and was
injured. The defendant occupied the basement of the
house and let the remainder, together with the front
steps and railings. At the time of letting, the railings
were out of repair, and there was no agreement or cove-
nant to repair.

The action was tried before GRrovE, J., and resulted
in a verdict for the plaintiff for 16J. A rule nisi was
subsequently obtained by the defendant to set aside the
verdict and enter a nonsuit on the ground that there was
no evidence of negligence, and no evidence to show that
a.n{thing in the nature of a trap existed. Against this
rule,

Fitzgerald showed cause.

Willoughby and J. Gerald Laing appeared in support.

The Courr (LINDLEY,J., and Lores, J.) held that
})laintiﬁ' was in no higher position than that of a person
awfully on the premises; that the duty, therefore, of
the defendant towards him was to take care there was
no concealed danger or trap; and that there was no
evidence of such to go to the jury.

Rule absolute.

}Bmmm. v. HICKIBSON,

C"”"""”N?‘%.D Vvision. } In re Avick Eriza Swurrs,
Acknowledgment by Married Woman sn New Zealand—

it beforse Ordinary Commissioners — 8 & 4
m. IV, c. 74, 8. 83—16 & 16 Vict. c. 86, 5. 22.

Alice Eliza Smith, residing with her husband in New
Zealand, was tenant in tail, under a settlement, of cer-
tain property in England. A disentailing deed had been
pre with a view to a settlement of the pro H
and this deed had been acknowledged by Mrs. Smith in
New Zealand, before a commissioner authorised to
administer oaths, and not before a commissioner specially
appointed by the Court of Common Pleas, as required in
such case by the 3 & 4 Wm. IV. ¢. 74, 8. 83, The
officer of the Court of Common Pleas, at Westminster,
doubting whether he could file the certificate of acknow-
ledgment,

A. Morley now applied for an order empowering the
officer of Court to file the certificate; and contended
that section 22 of 156 & 16 Vict. ¢, 86, by which (snter
alia) all acknowledgments required for the purpose of
enrolling any deed in the High Court of Chancery may
be sworn in any colony before any notary public or per-
son lawfully authorised to administer oaths in such
oolso;y, superseded the provisions of 8 & 4 Wm., IV,
c. 83.

The Covrr (LinpLey, J., and Lores, J.) granted the
application. .



NOTES OF CASES.
Nov. 20, 188),

THE LAW JOURNAL.

121

(VOL. 13.)

@able of Cases.

OOURT OF APPEAL.,

Arsiox Lire Assumance Socikry, In re
Cray axp Teriev, In re .
Lroyps v. HarPER . . . . . . 122
Mavog, &c., oF SALTASK v. GooDMAN . . . 122
Wxst Inpia anp Pavama Terserarx CoMPANY
(Lontep) v. Home axp CoroNiaL Mamixa Ixsue-
Axce Cowpany (LimiTep) . . .. L 122

. 121

HIGH COURT OF JUSTIOE.

AppLkBY v, Warine (Chane) . . . . 125
AsraTr v. Mayor AND C(ORPORATION OF ScuTH-

axeroN (Chane.) . . . . . . .122
Core v, Corm (Chane.). . . . . . 123
Dant v. LonpoN¥ TraMways Compaxy (Chane) . . 123

. 122I

Errar v. Overseers or Morp (Q.B.) . . . 126
. Jaues v. Grces (Chane.) ’ . 125
. Jenxgr v. Tuexer (Chanc.) . 124
Laxauan v. Gausce (Chanc.) . 124

' LoNnrsBoRouGH, Re. BriporMax v, Frrzagrarp (Chane.) 124

Mauxors Corpxrororis oF Uran, In re (Chanc.) . 126
Moga v, Overseers or Yarrox (QB.). . . ., 126
Rovcr v. Hawr (Q.B.) . e e e . 126
SaxpeEms v. Sgamsox (CP). . . . . .127
Traxaxt & Co. v. Exuis & Co. (Q.B.) . 127
Union Bank or Loxpox v. INaraum (Chane.) . 128
Wnxes's Estars, In re (Chane) . . . . ,125
OOURT OF BANKRUPTOY,
Horuss, In re, Er parte Hormes . . . 127

COURT OF APPEAL,
Court of

eal,
J nsanr.,ml.
James, L.J.
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Nov. 8.

Will—Power of Sale—Charge of Debts—.Attempted Ex-
ercise by Administratriv * cum Testamento annexo’—
Time for Appealing—Order LVII., Rule 8—Order
LVIIL, Rule 15,

Appeal from decision of HaLr, V.C, The case is
reported ante, p. 102. The Vice-Chancellor had held
that an administratrix cum testamento annexo could not
exercise a power of sale contained in a charge of debts
under the 22 & 23 Vict. c. 35, s. 16, upon a summons
taken out by the vendor.

The order dismissing the summons was dated June 26,
VOL. XV,

In re OLAoY AND TETLEY.

and was to the effect that ‘the Court, being of opinion
that a good title had not been shown to the heredit-
aments, did not think fit to make any order, but that
the applicant should pay the costs of the application.’

The vendor gave notice of appeal on July 17 after
2 o'clock. .

My, Simmonds for the vendor.

Mr. Cadman Jones, for the respondent, took the pre-
liminary objection that the notice of appeal was too
late; and referred to Order LVII., Rule 8 (April, 1880),
and Order LVIII., Rule 15.

The Master oF THE RorLs said that, when the
order dismissing an application contained a declaration
or expression of opinion of the judge, binding on the
parties, that was not a simple refusal of the application
within Rule 16 of Order LVIIL ; and that the objection
could not be sustained.

The appeal was then heard; and dismissed, with
costs,

EE
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Court of Appeal.

JRSSEL,
J.um;, LT In re Amxogo:;gl; .Assumcn
CorroN, L.J.
Nov. 3.

Insurance Company—Shareholders and Policyholders.

Appeal from decision of Marins, V.C. (reported,
ante, p. 99), holding that the shareholders were, as be-
tween themselves and the policyholders, primarily liable
to pay the debts of the company.

The shareholders appealed.

Myr. Higgins, Mr. Davey, and My. Hatfield Green
for the appellants.

My, Macnaghten and My, Borthwick for the policy-
holders.

Mpr. Glasse and Mr. Boome for the official liquidator.
Their LorpsaIrs dismissed the appeal, with costs,

gourt of Alzeérl.

ELBORNE, L.C.

CockB ,’ c.J. \Mavor, &c., orn‘i»;mun ». Goop-
Brarr, L.J. :
" Nov. 11.

Practice— Costs— Application for Security for Costs—
) ) When to befmade. %

Application for security for costs of an appeal.

Judgment for the plaintiffs in the action was given on
March 30, by the Og)mmon Pleas Division. Notice of
appeal was given on April 16, Taxation of costs was
completed November 4; but the Master reported that
the delay was not owing to the defendant. On a f£. fa.
‘it was found fhat the defendant had no goods upon which
to levy; so the plaintiffs made the present application,
the apgeal standing in the general list, nine out of the
paper for the day.

Mr. Petheram appeared for the plaintiffs,
Mr. Muir Mackenzie for the defendant.

Their Lorpsna1ps said that application for security for
costs should be made promptly, and before expense had
been incurred by the appellant in respect of his appeal;
and they, therefore, refused the application on the
ground that it was made too late.”

Court of Appeal.
SELBORNE, L.C.
Cocksurx, C.J.
Brert, L.J,
Nov.11,12,13,15.

Marine Insurance—Time Policy— Perils insured agatnst
—Defect in the Subject-maiter of Insurance.

Appeal of the defendants from the judgment of
BageALray, L.J., after trial without a jury,

The plaintiffs insured a ship with the defendants by a
time policy, which contained a clause stating that the

Tae West INDIA AND Paxama
TeLEGRAPH CoMPANY (LIMITED)
v. THE HoME AND CoLONTAL
MARINE INsURANCE CoMPANY
(LiM1TED).

perils which the defendants were to be liable for were
¢ of the seas, men-of-war, fire . . barratry of the
master and mariners, and of all other perils, losses, and
misfortunes that have or shall come to the hurt, detri-
ment, or damage of the aforesaid subject-matter of this
insurance, or any part thereof.’

The ship was damaged by the explosion of the boiler,
which was proved to have been very thin, and to have

burst either from bilge water getting to it, or from want
of proper scraping.

The plaintiffs sued upon the policy for the amount

insured; and Baggallay, L.J., gave judgment for the
plaintiffs.

The defendants appealed.
Mr. Benjamin and Mr. Arbuthnot for the appellants.
My, Cohen and Mr. Mathew for the plaintiffs,

Their Lorpsu1Iprs held that the plaintilfs were entitled
to recover; and dismissed the appeal.

Court of Appeal.
Jaues, L.J.
Corrox, L.J.
Lusr, L.J.
Nov. 12, 15.

Lroyps ». HARPER.

Guarantee—Death of Guarantor— Notice thereof—
Determination of Guarantee.

Appeal from the decision of Fry, J.

The case is reported ante, page 9, and 49 Law J. Rep.
Chanc. 217.

Mr. M. Cookson and Mr. Cracknall for the appel-
lant.

My. North and Mr. Millar, contrd, were not called
upon.

Their Lorpsairs agreced with Fry, J., on all points;
and dismissed the appeal, with costs.

James, L.J,, and LusH, L.J,, expressed doubts as to
the correctness of the decision in the case of T#est v.
Houghton, L.R. 4 O.P, Div, 197.

HIGH OOURT OF JUSTICE.

C J'g:;yn 1;}”{;'0"‘ Astarr v. Toe Mayor axp Cog-
Nov. & PORATION OF SOUTHAMPTON.

Alderman—DPrivate Arrangement with Creditors— Dis-

qualification— Municipal Corporations Act, 1835, 8. 52 ;
Debtors Act, 1869, . 21,

The plaintiff, who ia an alderman of the borough of
Southampton, in January last, being then also an alder-
man, sent to his creditora a circular letter containing
proposals for a composition of his debts, which proposals
were, in most instances, accepted by them. DBut no com-

position deed was registered, nor did he take any pro-
ceedings for liquidation. The Municipal Corporations
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Act 1835, s. 52, enacts that if any alderman of any
borough shall (inter alia) ¢ compound by deed’ with his
creditors, he shall thereupon immediately become dis-
ualified and shall cease to hold his oftice. And the

btors Act, 1860, s. 21, provides that this disqualifi-
cation ¢shall extend to every arrangement or composition
by a mayor, alderman, ortowncouncillor with his creditors
under the Bankruptcy Act, 1869, whether the same is
made by deed, or otherwise.” On November 4 the
Mayor of Southampton summoned a meeting of the
corporation to declare the office of alderman held b
the plaintiff void. and to elect another alderman in his
place. The plaintiff' thereupon applied by motion to
restrain them from so doing.

Mr. Chitty and Mr. Maidlow for the plaintift.

Mr. Ince and Mr. Thurstan Holland, for the defend-
ants, submitted that the plaintiff was disqualified ; and
also that the Chancery Division had no jurisdiction to
grant an injunction in such a case, it being one of those
specially assigned, by the Judicature Acts, to the

ueen’s Bench Division.

The Master orF THE Rorts held that the plaintiff
had not become disqualified; and that this Court had
jurisdiction to grant an injunction. 1le accordingly
granted it, with costs aguinst the defendants.

Chancery Division.
JessEL, M.IR, CorE ». Copr.
Nov. 11,
Administrator ¢ durante minorve tate’—Mortgage and
Sale of Assets— Prejudice of Infant.

Godfrey Cope died intestate in the year 1875, leaving
a widow and infant children. Letters of administration
were granted to Frederick Cope, for-the use and benefit
of the children until one of them should attain twenty-
one. Godfrey Cope, at the time of his death, was en-
titled to a agare in the residuary estate of W. Stark,
and had mo; ed his share during his lifetime. In
September, 1876, Frederick Cope, the administrator,
mortgaged the above-mentioned share to T. E. Smith.
By another deed of October, 1876, in which all the prior
mo! joined, F. Cope mortgaged to the defendants,
the Euit&b e Reversionary Interest Society, freed from
the mo which had been created by Godfrey Oope.
And in February, 1877, F. Cope assigned the same
share absolutely to those defendants,

This was an action brought by the children of Godfrey
Cope, who claimed administration of their father's estate,
and also that the mortgages and assignment mude by F.
Cope might be set aside as not being for their benefit, {mt,
on the contrary, to their pre{' udice. The statementof claim
alleged that ¥. Cope applied exclusively for his own
Kurposes the moneys received by him under these deeds,

ut there was no allegation that the defendant society
knew of this.

The society demurred.
Mr. B. B. Rogers for the demurrer,
My, T. L. Wilkinson for the plaintiff,

The MasTER OF THE RoLLS held that an administrator
durante minore etate has the same powers as any
other administrator; and that, in tﬁz absence of
any knowledge by the defendants that he was dealing
improperly with the assets, the transactions in question
were valid. His lordship accordingly allowed the
demurrer.

Chancery Divigion.

JesseL, M.IR. } Un10x Bavk or Loxpox ». INarANM,
Nov. 13.

Mortgages in Possession— Covennt to pny Interest, with
Proviso for reducing Rate on punctual Payment—
Payment to Receiver for collecting Rents — Stains v.
Banks, 9 Jur. (N.S.), 1,040, was revarsed on Appeal
(Rey. Lid. 7 B., 1863, 1,761).

Two questions were raised by this adjourned sum-
mons: (} Whether a mortgagor is entitled to the
bencfit of a proviso for reduction of the rate of interest
on punctual payment, oa taking the accounts against a
mortgagee in possession. 2. Whether such a mortgagee
is in every case precluded from charging the mortgagor
with the expense of paying a receiver to collect the
rents.

Myr. Bagshawe and Mr. Methold, for the plaintiff, a
second mortgngee, relied upoa Stains v. Banks, 9 Jur,
(N.8.), 1,049,

Mr. Ince, Mr. Q. S. Fryer, Mr. Mellor, Mr. Everitt,
Mr. Davey, and Mr. T. Holland appeared for the other
parties. N

The MAg‘rogn OF THE RngI’{e?v}.x s;ni} foxl- at(%e
registrar's k, ascertaine . Lib. 5
1,761) that Stains v. Banks had (o ovorsed on appeal ;
and, therefore, decided against the mortgagor on both
points,

Ch}gf’?/ Dﬁm’ﬁian. DEst . LoNDON, TRAMWAYS
Nov. 16, Courkxr.

Company— Preference Shares— Dividend— Payment out
of Capital—Profits of particular Year.

This was an action for & declaration that the plaintiffs
were entitled to be paid a dividend in full out of the
proiits of a particular year, notwithstanding the fact of
a previous decision holding the ordinary shareholders not
entitled to any dividend for that year, such dividend,
in their case, being held to be a payment out of capital.
The company had for some years been improperly })ay-
ing dividends to the ordinary shareholders instead of ex-
pending such sumsin the repair and maintenance of their
tramways, It was contended by the company that they
were entitled to retain the dividends otherwise payable to
the preference shareholders to recoup the previous
amounts referable to repairs, By the special resolution
authorising the issue of the preference mu, they were
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to bear a preferential dividend of 6 per cent. per annum | Chancery Division,
over the ordinary chares of the company, ¢ dependent| Bacor, V.C. JENNER ». TURNER.
upon the profits of the particular year only” From. the Nov. 13,

report of certain accountants, it appeared that, for the
year in question, the net profits were more than sufficient
to pay t%e preference shareholders in full.

Mpr. Davey and Mr, Stirling for the plaintiffs.
My, Chitty and Mr. Romer for the defendants.

The MastEr oF THE RoLLs was of opinion that the
. preference shareholders were entitled to be paid their

gividends out of the profits of each particular year, and
were not bound to recoup any amounts previously im-
properly paid away. He, therefore, made a declaration
as asked by the plaintiffs.

C"ﬁ'fg,,”{}"g"”' Re LONDESBOROUGH.!
Nov.8. BRIDGEMAN v. FITZGERALD.

Will — Construction — Words — Pictures — ¢ Objects of
Vertu and Taste.

Special case.

The late Lord Londesborough, by his will, dated
May 16, 1855, bequeathed unto his wife, the defendant,
Ursula, Lady Fitzgerald (then Ursula, Lady Londes-
borough), absolutely all his and her jewels, trinkets,
gold and silver plate, ornamental and other china, and
all ‘objects of vertu and taste! And the testator de-
clared that his wife should be entitled during her life to
his leasehold house at Carlton House Terrace, and the
statuary, furniture, and other eflects therein at the time
of his death, By a codicil, after bequeathing certain

ieces of plate to each of his children, he repeated the
Kequest to his wife contained in his will.

At his death there were in his house at Carlton House
Terrace ten valuable paintings. The question raised by
the special case was whether these paintings passed to
Lady Fitzgerald absolutely under the bequest in the
codicil, or whether they passed, under the description
in the will, of the leasehold house, and the statuary,
furniture, and other effects therein.

wx]J'f, Langworthy for the plaintiffs, the trustees of the

Mr. Bristowe and Mr. B, B. Rogers for Lord and
Lady Fitzgerald.

Myr. J. Pearson and Mr. Renshaw for the other de-
fendants,

Maxixns, V.0, said it had been decided that pictures
would pass under the words ¢ furniture and other effects,’
It seemed very improbable that a man, possessed of such
valuable pictures, if he had intended to give them to
his wife, should have omitted to use the word ¢ pictures.’
Upan the whole he was of opinion that these pictures
were not given to the wife absolutely, but passed under
the words  furniture and other effects.’

Will— Devise of Real Estate— Condition subsequent—
Restraint on Marriage— Validity.

Testatrix devised real estate to trustees on trust for
her father for life, with remainder to her brother, J. W.
Turner, for life, with remainder to his first and other
sons in tail, with remainders over; and provided that, if
her said brother should marry during her life without
her consent in writing, or if he should alreedy have
married, or should thereafter marry, a domestic servant,
or a person who was, or had been, or who should, at any
previous time, have been a domestic servant, then the
real estate should go over in favour of the plaintifis,
The testatrix died in 1867. Her father died in 1871,
and J. W. Turner went into possession of the real
estate, and in 1872 married a person who had been a
domestic servant. He died in 1879, leaving issue; and,
after his death, the plaintifis claimed the real estate
under the gift over.

Sir H, Jackson and Mr.
plaintitfs,

Myr. Hemming and Mr. B. B. Rogers, for the issue,
contended that the condition subsequent did not divest
the previously vested gift ; and, further, that the condi-
tion was against public policy, and void.

Sir H, Jackson in reply.

Bacon, V.0, held that the gift over of the real estate
was valid ; and gave judgment in favour of the plaintiffs,

Wolstenkolme for the

Chancery Division.
Bacon, V.C.
Nov. 18.

Will— Construction— Qift to Next of Kin, as if Testator's
Daughter, a married Woman, had died * unmarried.

}Lummx v. GAMBLE.

Petition, which involved the construction of a clause
in the will of S. E. Wilkinson,

The testator gave one-fourth of his residuary estate,
upon trust, for his daughter, Mrs, Gamble, for I{fe, with
remainder as she should by will appoint ; and, in default
of appointment, for the persons who, under the statutes
for the distribution of the effects of intestates, would
have_}:ge,n entitled thereto if Mrs, Gamble had died ¢ un-
married. .

Mrs, Gamble died intestate, leaving a husband and two
children; and the point for decision was whether ‘un-
married ’ meant ¢ without having been married ' so as to
exclude both husband and children, or merely ¢ not then
under coverture,’ so a8 to exclude the husband, but to
admit the children.

Mr. Hemming and Mr. Warmington for the peti-
tioners, nephews and nieces of the intestate,
Gamble,

Sir H, M. Jackson and
Gamble’s children.

My, Shebbeare for other next of kin,

My, Simmonds for Mrs.
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Bacox, V.C.: The cases of Clarke v. Colls, 9 H.L. C.
601, and Day v. Barnard, 1 Dr. & Sm. 3561, 30 Law J.
Rep. Chanc. 220, are conclusive that, in such a context
as this, the word ‘unmarried’ means ‘not then under
coverture’—t.e. is only intended to exclude the husband,
not the children; and, apart from authority, I should
have come to the same conclusion.

Drvision,
Har, V.C.

}J.mm v. GILEs.
Nov. 9, 10.

Action to recover Deed—Fraud by Solicitor—Forged
Memorandum of Deposit— Purchase for Value without
Notice—Judicature Act, 8. 25, subs. 11.

This was an action to recover possession of a lease
under the following circumstances : The plaintiff, James,
the lessee, mortgaged the property, compnised in the lease,
to the plaintifls, Rumsey and Smith, {fur 6307, bﬁ way
of underlease, and the lease was handed to one Reade,
as solicitor for Rumsey and Smith. Reade also procured
from James & memorandum, eigned by James, relating to
the insurance of the mortfaged property. Reade
cunningly and fraudulently altered such memorandum
in such a way that it appeared to be & memorandum of
the deposit of the lease by James with Reade as a
security for 530/, advanced by Reade to James. Reade
then obtained a loan of 250/. from the defendant on an

unitable sub-mortgage of the memorandum as so

tered, and of the lease, which was deposited with the
defendant. The defendant had no kmowledge or sus-
picion of the fraud committed by Reade.

Mr. W. Pearson and Mr, Maclsan for the plaintiffa.

Mr. Graham Hastings and My. W. Renshaw, for the
defendant, argued that the defendant was & purchaser
of the lease for value without notice, from whom, accord-
ing to the well-known rule in equity, the Court will take
nothing away ; that the rule of equity differed from the
rule of law ; and that, therefore, under section 25, sub-
section 11, of the Judicature Act (36 & 37 Vict. c. 66),
the rule of equity must prevail. They relied on Heath
Eh(,'real;;k, 44 Law J. Rep. Cbanc. 157; L. R. 10

anc. 22.

Hairn, V.C., held that section 25, subsection 11 of
the Judicature Act did not apply, inasmuch as the
plaintiffs had a complete legal title to the possession of
the lease ; and gave judgment for the plaintiffs.

Chancery Division,
Haux, V.0.
Nov. 11.

Discovery— Affidavit of Documents— Further Affidavit.

}Arn.nnr v. WARING.

The plaintiff represented the commissioners for the
construction of & railway in Uruguay, under an agree-
ment with whom the railway had been in part con-

structed by the defendants. The action was brought
upon the agreement, seeking payment of certain moneys
and an account of net profits made by the defendants.
The statement of defence showed that one section of the
line had, some years ago, been completed and ojened
for traffic; and it set out a clause of the agrecwment
which provided that the concessionaires were. for the
purpose of ascertaining the net profits, to be satisfied
with a declaration bg the contractors, and not to inspect
accounts; and pleaded that the deflendants were pre-
gared to make a statutory declaration that the works
ad resulted in a loss.

The defendants made the usual affidavit of documents,
which mentioned no aceounts or vouchers.

My. Buckley, for the plaintiff, moved for a further
affidavit of documents; arguing that the defence raised
a reasonable suspicion that there must be documents of
account,

Myr. J. T. Prior for the defendants.

Hazy, V.C,, refused the application, Ile wag not
judicially convinced that there were, or ever had been,
such documents as suggested. It was possible that the
contractors’ work might have been done without them;
and there was not such assurance in his lordship’s mind
of the incurrectness of the aflidavit as to warrant the
order sought.

Chancery Division.
HarLr, V.0,
Nov. 12

Lands Clauses Consolidation Act, 8. T4—Lstates tn Lease
—Tenant for Life and Remainderman—Form of
Order.

}In re WILKES'S ISTATE.

A railway company had, in exercise of their compul-
sory powers, taken certain lands, of which the petitioner
was tenant for life under a will. The lands were subject
to certain leases—principally repairing leases—granted
subsequently to the testator's decease. The dividends
of the purchase money, when invested, were consider-
ably in excess of the aggregate of the rents reserved by
the leases; and the question arose as to what proportion
of such dividends the tenant for life was entitled.

My. W. Renshaw, Mr. Bailey, and My. Jason Smith
appeared.

Harr, V.C,, directed that the Furchase money should be
apportioned amongst the several properties in lease; and
tgat. out of the dividends of each apportioned part, a
yearly sum, equal to the rent received by the lease in
respect of which it was so apportioned, should, during
the term thereby created, be paid to the tenant for life,
and the residue thereof accumulated, with liberty to the
tenant for life to apply, on the expiration of such term,
for payment to him of the increased dividends, including
the dividends on the accumulations,
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In re Maxaxora CoPPEROPOLIS OF

Hari, V.C. QLN :¢

Chancery Division. }
Nov. 16.
Companies Act, 8. 165—Summons against Directors to
repay Dividends improperly distributed — Lapse of
Time.

This was the adjourned hearing of a summons under
section 165 of the Companies Act, 1862, by the liquid-
ator of the company, for an order that the late directors
should repay 3,452/. 5s., the amount of a dividend de-
clared by them in Decewber, 1872.

The company went into liquidation in November,
1876, and the present summons was taken out in July,
1379. It did not appear that there were any debts now
subsisting, except one of small amount to a former
shareholder who had participated in the dividend in
question ; the liquidator was stated, however, not to
have received his costs payable in the winding up.

Mr. Wm. Pearson and Mr. Northmore Lawrence, for
the summons, set up the case that there were no profits
out of which the dividend could be paid; and that the
directors knew, or ought to have ascertained, this.

Mr. Graham Hastings and Mr. Brooksbank for the
respondents,

Hart, V.C., dismissed the summons, with costs. The
lapse of time put the respondents in a difficulty with re-
gard to any defence upon the accounts and facts; and also
with regard to any claim for indemnity which they might
have aguinst other persons. They were entitled, there-
fore, to object to this as a stale demand, unless some
proper excuse were made out for the delay, which was
not the case.

Queen’s Bench Livision. | Moga (APPELLANT) v. OVEB-
(Magistrates' Case.) } SEERS Or Yarron (Re-
Nov. 10. SPONDENTS),

DPoor Rate—Occupation by Owner of Land—Sale of
Grass—License of Pusturage.

Case stated by justices.

The appellant, owner of grass land, upon the deter-
mination of a previous tenancy, advertised for sale by
auction, and sold, the grass thereupon from May to
March. The purchasers were to feed it with certain
stock, and to dress the dung, cut the thistles, and leave
the fences in good repair. At the sale, the auctioneer
stated that the sa'e was made free from all rates, tithes,
and taxes. The overseera inserted the owner's name as
occupier in the rate book, and the justices grantsd a
warrant of distress against him for non-paymeat of the
rile.

Anustie for the appellant.
Castle for the respondents.

The Court (MANIsTY, J., and Bowex, J.) gave judg-
ment for the respondents ; holding that, under all the cir-
cumstances of the case, the transaction between the
vendor and purchasers amounted only to a license to

them to turn in their cattle on his land, and did not
constitute them tenant occupiers so as to make them
liable to be rated.

Queen’s Bench Division.
(Magistrates' Case.) Ovrrserrs oF Morp (Re-
Nov. 13. SPONDENTS),

Rating Act, 1874 (37 & 38 Vict. c. 54), 8. 4, subs. a—
Valuation of Land used as a Dlantation—Assessment
of Sporting Rights.

Appeal against a poor-rate.

The agpellant is the owner and occupier of certain
woodlands ; and, in assessing their rateable value, a sum
of 2s. Fer acre had been added by the respondents to the
natural and unimproved value of the land, in respect of
the game. The appellant contended tbat the land, being
woodland only, under the Rating Act, 1874, was not
liable to be assessed for any right of shooting.

By the Rating Act, 1874 (37 & 33 Vict. c. 54), s. 4,
subs. a, the rateable value of any land used unly for &
lantation or wood shall be estimated ‘as if the land,
instead of being a plantation or a wood, were let and
occupied in its natural and unimproved state.’
F. Marshall and Banks for the appellant,
Darling and Roberts for the respondents.

The Couxr (Fr1gLp, J., and Maxisty, J.) gave judg-
ment for the respondents; holding that land in its
natural and unimproved state was to b2 valued with the
game on it.

}Ermn (APPELLANT) v. THE

Judyment for the respondents.

Queen's Bench Division,
(Magistrates' Case.)
Nov. 13,

Sale of Fuod and Drugs Act, 1875, 1879 (38 § 39 Fict.
c.G3, 8. 14, and 42 & 43 Vict. c. 01, 8. 3)—Adulterated
Milk in Course of Transit—XNo Delivery of Sample to
Agent of Seller.

Appeal from o decision by a metropolitan police
magistrate.

The respondent, who resided near Coventry, was
charged with having, on March 18, sold, to the prejudice
of the purchaser, a pint of milk adulterated with 16 per
cent. of water. It appeared that he had contracted to
supply milk toa dealer in I.ondon ; aud that, on March18,
the appellant, being at the Euston Station, seized & milk
can, and required the railway porter to give him a
sample for the purpose of having it analysed. The
appellant then gave notice to the porter of his intention
to have the analysis made, gave him the required sample,
and treated him as the agent of the respondent under
section 14 of the Sale of l'ood and Drugs Act, 1876 (38
& 39 Viet. c. 62), which requires a purchaser to ¢ notify
to the seller, or his agent selling the article, his inten-
tion to have the same analysed,’ &e.

By the Amendiuent Act, 1870 (42 & 43 Vict. ¢. 30)
8. 3, any inspector, &c., ‘may procure at the place o

}Roncn v, IALL.
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delivery any sample of milk in course of delivery to the
P or consignee, in pursuance of any contract for
the sale to such purchaser or consignee of such milk;
and . . . . shall submit the same to be analysed,
and the same shall be analysed, and proceedings shall be
taken, and penalties on conviction shall be enforced in
like manner in all cts as if such inspector, &c., had
purchased the same from the seller or consignee under
section 13 of the principal Act.

The magistrate dismissed the summons; holding that
the appellant was bound to take all the steps provided
by 38 & 39 Vict. c. 63, 8. 14 ; and that he had not, in
pursuance of such section, handed a portion of the milk
to the agent of the seller.

Tickeli, for the appellant, adwitted that a porter
was not an agent of the seller; but contended that sec-
tion 14 of the Act of 1875 did not apply to samples of
milk taken under section 3 of the Act of 1879,

The respondent did not appear.

The Cotrr (FieLp, J., and Manisry, J.) held that
section 14 of the principal Act was not incorporated into
section 3 of 42 & 43 Vict. c. 31; and that, accordingly,
the due performance of the conditions contained in the
former section were not necessary to ensure a conviction.

Case remitted.

Queen's Bench Division.
Nov. 15.

TenNaNT & Co. 2. ELLis

& Co.

Costs— County Courts Admiralty Jurisdiction—31 & 32
Vict, ¢. 71, s8. 3 and 9—R.S.C., Order LV., Rule 1.

This was a motion for a rule to the Master to tax the
plaintiffs’ costs.

The action was for damnﬁe to a cargo of sugar, in
which 300/, had been claimed, and in which the plaintiffs
had obtained a verdict and judgment for 73/.

The defendants objected, upon taxation, to the plain-
tiffs having their costs, on the ground that the judge had
not certified that it was a proper Admiralty cause to be
tried in a Superior Court.

The County Courts Admiralty Jurisdiction Act, 1868
(31 & 32 Vict. c. 71), in section 8, enacts that ‘if any
person shall take in any Superior Court proceedings
which he might, without agreement, have taken in a
County Court (except by order of such Superior Court
or of & County Court having Admiralty jurisdiction),
and shall not recover a sum exceeding the amount to
which the jurisdiction of the County Court in that
Admiralty cause is limited by this Act, he shall not be
entitled to costs unlesa the judge of the Superior Court,
before whom the cause is tried or heard, shall certify
that it was a proper Admiralty cause to be tried in a
Superior Court.’

Section 3 subsection 3 gives jurisdiction to the County
Court in ‘— a8 to any claim for damage to cargo—
any cause in which the amount claimed does not exceed
300

Patchett, for the plaintiff, contended that the above
section was, in effect, repealed by Order LV., Rulejl, of
the R.8.0, Judicature Act, 1876, which provided that

costs should follow the event, and cited Garnett v.
Bradley, 48 Law J. Rep. ILL. 186,

Hilbery, contra,

The Courr (FiELp,J., and Maxisry, J.) made the
order asked for, holding that the plaintiff was entitled
to his costs by virtue of Order LV., which had repealcd

section 8 of the Oounty Courts Admiralty Jurisdiction
Act, 1868,

SANDERS (APPELLANT) v.

Common Pleas Dr'vioion.}
2 SeArsoN (RESPONDENT).

Nov. 13
FParliament— County Vote.

Appeal from Revising Barrister’s Court.

. The appellant was tenant and in occupation of & house
in a borough, in res of which he possessed a vote
for the borough. He subsequently became tenant and
occupier of a piece of land within the borough of suffi-
cient value to confer on him a vote for the county.

The.la.nd was a mile distant from the house, but both
tenancies were held under the same landlord ; and it was
objected that the name of the agpellant ought not to be
retained on the list of voters for the county, on the
ground that the land was occupied ¢ together with’ the

ouse within the meaning of section 25 of 2 Wm. IV.
c. 45. By that section no person shall be entitled to
vote for a county in respect of land occupied together
with a house, such houss being, either separately or
ointly with the land occupied therewith, of such value
tat that time required to be of the annual value of 10..]
as would confer on him the right of voting for any
borough. The revising barrister disallowed the objec-
tion, and retained the name of the appellant on the list
of voters for the county.

Merewether for the appellant.
Hensman for the respondent.

The Courr (GRovVE, J., LINDLEY, J., and Lopss, J.)
held that the object of section 26 was that a person in
occupation of & house should not utilise any land re-
quired for the enjoyment of the house in order to obtain
a vote for the county ; but that where the land was dis-
tinct and separate from the house, the occupier was en-
titled to a vote for the county, and was not restricted to
his vote for the borough. )

Decision affirmed.

COURT OF BANKRUPTCY.
Bankruptey.
Bacox, C.Jl.
Nov. 15.

Liquidation— Composition— Enforcing Security— Liquid-
ation closed—Power of the Cuurt—Bankruptcy Act,
1869, ss. 23, 125—Bankruptcy Rules, 1870, Rule 78,

Appeal from the County Court at Gloucester.

On April 21, 1879, the statutory majority of the
creditors of Simeon Holmes resolved upon a liquidation
by arrangement, and appointed a trustee. These resolu-

} In re HoMes. Euw parte HoLmss,

vousy I®W
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tions were duly registered. On May 7 they passed
further resolutions to accept & composition, and to grant
the debtor his discharge upon payment of the composi-
tion and costs. The last-mentioned resolutions were
duly approved by the Court. Both composition and
costs were duly paid.

At the date of the resolutions for liquidation the

debtor was, and, at the date of the present application, | P

still remained, & registered holder of 500 fully paid-up
10!, shares in the Llantwitt and Black Vein Coal Com-
pany (Limited). The debtor was indebted to the com-
pany to the extent of more than 1,004, under an order
in an action in the Chancery Division made on Novem-
ber 8,1878. The company did not come in under the
liquidation proceedings, but, on June 28, 1880, gave
notice of motion before the County Court judge, under
Rule 78, Bankruptcy Rules, 1870, for an order declaring
that they were entitled to a lien for their judgment
debt on the debtor's 500 shares. The County Court
judge, on July 20, made the order asked for.

The debtor and other persons interested appealed.

|

|

My, Yate Lee, for the appellants: The Court had no
jurisdiction to make the order, as the liquidation was
closed. Rule 78 does not not apply to composition. [He
was stopped by the Court.]

Mpr. Bagshawe and Mr. F. Knight, for the company :
The liquidation was not closed for all purposes, as is
shown by In re Prager, L. R. 3 Chanc. Div. 115, This
roceeding must be taken to be a liquidation under sec~
tion 125. The estate, therefore, remains in the trustee ;
and the Court of Bankruptcy has jurisdiction.

The Cmrer Jupar: The company's application has
been, in my opinion, made under a mistaken view of the
Act. Resolutions for composition having been duly
possed, the only power remaining in the Court is to
enforce the carrying out of the resolutions, The mort-
gagees must bring their action in the Chancery Divi-
sion to enforce their security ; and, having enforced it,
if their debt is still unsatistied, they can come in and
prove in the liquidation for the balance; but they can-
not realise the security in this liquidation,

Appeal allowed, with costs.
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Court of Appeal.
Jaues, L.J.
COorrox, L.J.
Lusm, LJ.
Nov. 11,

Bill of Sale— Consideration— Receipt Clause.

Parker executed a bill of sale to the bank, ¢‘in con-
sideration [as stated in the deed] of 120/ paid on its
execution by the grantees to the grantor.’

The sum of 90/. was only really advanced, the remain-
ing 304, being retained by the grantees ¢ for interest and
expenses.’” The deed was duly attested.

mmediately below the attestation clause there was a
receipt for 90/., which was signed by the tor. The
receipt stated that the 90V, together with the agreed
t;tg&of 804, for interest and expenses, made the sam of

The grantor filed a liquidation petition; and Mr,
Registrar Hazlitt, as CHIRF JUDGE, declared the deed void
a8 against the trustee, on the ground that the true con-
sideration had not been set out as required by the Bills
of Sale Act, 1878, s. 8.

2, Bty 5. appella od tha

r. Guiry, for the a| nts, argued that, assumin
the real conrgidemtion wgspenot seta;grth within the cnsg
of Ex parte National Mercantile Bank, re Haynes, 49
Law J. Rep. Bankr. 62, yet that the receipt must be
taken as part of the same instrument, and that that
showed the true state of the facts, and consequently
would support the bill of sale.

My. J. F. H. Bethell for the trustee.

Their Lorpsr1ps affirmed the decision of the registrar.
The deed, independently of the receipt, clearly did
not state the real consideration, as the receipt could
not be held to form part of the deed. The case
referred to differed from the present, because here the
only liability, in respect of the ¢interest and expenses,’
arose from the contract of luan, which the bill of sale
completed ; while in the other case there was, independ-
ently of the transaction of loan, a then actually subsist~
ing debt.

VOL. XV,

In re PARKER. Er parte OBARING
CRoss ADVANCE AND DErosIT BANK.

Court of Appeal.
BAGQAoi.fLAm .
BretT, L.J.
Oorrox, L.J.
Nov. 17.
Master and Servant— Weekly Hiring— Piece-work— Con-

structson of Contract—Employers and Workmen Act,

1875 (38 & 39 Vict. c. 90), 5. 11.

Appeal from a judgment of the Queen’s Bench Division
on a case stated by justices. '

The case stated the following facts: The appellant, a
woman subject to the provisions of the Factory Acts,
worked as & weaver in a cotton mill. She was paid by
the piece, and all work done at the mill was booked up
at 3 o'clock on Wednesday afternoon in each week, and
paid for on the following Saturday, the work done after 3
o'clock on 8 Wednesday being carried forward and paid
for on the Saturday of the following week. The em-
ployment was subject to printed rules in force at the
mill, which provided that no person should leave work
for any cause whatever without giving fourteen days’
previous notice, to expire on a Saturday; and that any
gzrson leaving work without giving1 that notice, or

fore the expiration thereof, should forfeit all wages
then due, or earned, or unpaid. The appellant left
her work, without giving any notice, at 12.30 p.x. on a
Woednesday, having previously carried in the work she
had completed, which was booked up. No claim wes made
by the respondent, her employer, for any damage sus-
tained through the appellant having so left her work,
and she claimed, before the justices, under section 4 of
the Em loyera and Workmen Act, 1875, a week’s wages
up to 3 o'clock on the Wednesday on which she left
work. The justices found that there was a weekly hiring
of the appellant; that the week ended at 3 o'clock on
the Wednesday; that the appellant had not completed
her week when she left without notice, and that no

were due to her; and they dismissed her com-
plaint.

By section 11 of the Employers and Workmen Act,
1875, ‘in the case of a woman , . . . subject to
the provisions of the Factory Acts . . . any for-
feiture on the ground of absence or leaving work shall

FF .

‘WARBURTON v, HEYWORTH.
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not be deducted from or set off against a claim for wages Court of Appeal.
or other sum due for work done before such absence or| Jrsser, M.R.

leaving work, except to the amount of the damage (if
any) which the emgloyer may have sustained by reason
of such absence or leaving work.’

The Queen's Bench Division affirmed the order of
justices.

liMr. Hopwood and Mr. R. 8. Wright for the ap-

ant.

PeMr. Gully and Mr. Attenborough for the respondent.

Their Lorpsarrs held that the facts stated in the
case showed that there was not a weekly hiring, bat
that the appellant was employed to do piece-work, to be
paid for by the piece ; that the sum claimed was due
when she left work; so that section 11 aiplied to pre-
vent a forfeiture under the rules; and they, therefore,
reversed the judgment of the Queen’s Bench Division.

Court of Appedl. '
Jnssii, LfR.
Jaues, L.J.
Lusna, L.J.

Nov. 18.

First and second Mortgage— Distyess by first Mortgagee
under Attornment in his Mortgage Deed— Distress by
second Mortgagee under similar Attornment ¢n second

Mortgage. .

Kitchin, a publican, mortgaged the Pelican hotel, of
which he was owner in fee, to a mortgagee to secure
advances. Thci deed cont%ingd a clause of attornmsnt.
He subsequently mortgaged the same property to another
to secbusr:qthe st{m of 4,600l, The Bgcml:& eed recited
the former mortgage, and contained an attornment clause
precisely similar to that in the former mortgage.

On July 8, 1879, Kitchin presented his petition for
liquidation, and a trustee was appointed.

The first mor subse%uently distrained for a
quarter’s rent due in July; and, subsequently, in Sep-
tember, the second mortgagee also distrained for a half-
year's rent due on August 24,

The trustee, admitting the validity of the distress by
the first mongn%ee under the attornment clause in his
deed, disputed the validity of the distress levied by the
second mortgagee.

The r egistrar held that the trustee’s contention was

ight.
ng‘The second mortga.gee appealed.

My, Winslow and Mr. Heath for the appellant.

Mr. A. Wills and Mr. A. Powell, contra.

Their LorosaTrs held that the case was really con-
cluded by Morton v. Wood, L. R. 4 Q.B. 203, and there
was nothing which prevented the second mortgagee
from creating the relationship of landlord and tenant,
and that the fact of there being & prior attornment made
no difference ; and, secondly, in answer to the argument
that the attornment creating a tenancy from year to
year the term vested in the trustee, and that he was
entitled to retain the fixtures added by the mort%:.gor
subsequently to the mortgage, held that, the chief object
of the attornment being to give additional security for
the payment of the mortgage, the relationship of land-
lord and tenant, which it created for some purposes, was
only ancillary to its main obg'lect, and did not compel the
mortgagee to elect between his position of landlord and
mmgee; and, accordingly, decided that the fixtures
P to the mortgagee as part of the mortgage security.

In re KircmiN, Er parte PUNNETT.

Re PaILLIPS. Ex parie NATIONAL

Jauss, LJ. MERCANTILE BANK.

Luvss, L.J.
Nov. 18.

Bill of Sale— Girowing Crops—Severed and stacked—
Chattels— Registration,

By a bill of sale, dated December 23, 1878, a farmer,
in consideration of 575l., ¢ granted, assigned, and trans-
ferred to the bank all and singular the furniture, fixtures,
&c., of the farm house . . . and the live and dead farm
stock, growing crops, utensils, and implements of hus-
bandry, and future growing crops, and other goods,
chattels, and effects of and belonging to the mortgltgor
then in and about the farm yards nug premises. Together
with all his tenant rights and interests yet to come and
unexpired in and to the, said lands and premises. . . .
Together with all other furniture, fixtures, and live and
dead farm stock, growing crops, and utensils . . . and
future growing crops, &c.’

The deed contained a covenant by the mortgagor ¢ not
« + . to remove or permit or suffer the goods, chattels,
and effects, or any of them, to be removed from the
house or Hremiaee for any purpose, without consent.’

The bill of sale was not registered.

The grantor had become insolvent ; and a trustee had
been appointed.

The%mnk claimed to seize some of the crops which
had been cut and stacked ; which the trustee &s‘ uted,
on the ground of the non-registration of the bill of sale.

The registrar, sitting for the Corer Jupaeg, decided
in favour of the trustee.

The bank appealed.

Mr. Winslow and Mr. Robson for the appellants.

Myr. Hemming and Mr, E. C. Willis, contra, were not
called u?:.

Their Lorpsres affirmed the decision of the registrar.
Growing crops, being an interest in land, passed with the
land by the deed ; und the deed conveying them did not
require registration. The mortgagor being left in
session, the rents and profits of the land, by the ordinary
law, belonged to him ; and he was justified in cutti
the crops. But when the crops were cut and severed,
they then became chattels ; and to entitle the bank to
claim them then in that character, the deed should have
been registered ; and, not having been so registered, was
void as against the trustee,

Court of Appeal.
Buuwiu.f,f...l .
Baaaarray, L.J. | GLyN, MiLLs, Currig, & Co. ».
Brerr, L.J. Toe Easr anp Wesr INbma
June 12, 14, 15, Dock CoMPANY.
8.

’

Nov. 19,

Ship and Shipping—Consignment of Goods— Pledye by
Consignee during Voyage—Sets of Bills of Lading—
Title of Holder— Warehouseman,

Appeal by the defendants from a judgment of Frerp,
J., after trial without a jury, reported 49 Law J. Rep,
Q.B. 303.

The Solicitor-GQeneral (Sir F. Herschell), Mr. Bompas,
and Mr, J. C. Mathew for the plaintiffs.

Mr. Watkin Williams and My, Pollard for the defend-

ants,
Cur. adv. vult,
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Nov. 19.—Their Lorpsairs (Brerr, L.J., dissenting)
reversed the judgment of Field, J., and gave judgment
for the defen&mts.

Court of Appeal.
BaeeaLray, L.J.

Brerr, L.J.
Corron, L.J.
Nov. 19.

Ship and Shipping—Marine Insurance—Open Pulicies—
alse Declaration of Value—Facts material to the Risk.

Appeal from a judgment of Frerp, J., after trinl
with a jury.

The action was brought to set aside two policies of
marine insurance effected by the defendants with the
plaintiff, and dated respectively October 1 and 5, 1875.

The defendants had previously effected other open

licies upon shipments of fruit from ports in Greece to

ndon and Liverpool, and had made false declarations
of the value of the goods shipped to which the policies
attached, b{asmting the value, after the goods arrived
and the risks were over, at a much emaller amount than
was the fact. The policies of October 1 and 5 were to
follow the previous open policies, and notice of the
former declarations of value was given to the plaintiff.
The jury found that the declarations under the policies
effected prior to October 1 and 6 were made falsely
and fraudulently ; that it was material to the plaintiff’s
aubscrirtion of the policies of October 1 and 6 to know
the real value (which the defendants concealed) of the
goods declared under the former policies ; t the
laintiff was induced to subscribe the policies of Octo-

r 1 and 5 on the faith of the former false declarations ;
and that the policies of October 1 and 5 were effected
with the fraudulent intention on the defendants’ part of
making false declarations of the value of the goods to
which these policies were to attach.

On these findings, Field, J., gave judgment for the
plaintiff,

The Attorney-General (Sir H. James), Mr. Benjamin,
and Mr. Romer appeared for the defendants.

Mr. Butt and Mr. J. C. Mathew for the plaintiff.

Their Lorpsurps affirmed the jndgment of FierLp, J.;
being of opinion that there was evidence upon which the
jury might properlx find that there had been a conceal-
ment by the defendants, when the policies of October 1
and 5 were effected, of facts material to be known to the
underwriters in insuring against the risks proposed. The
policies, therefore, were set aeide as having been ob-
tained by fraud ; and the defendants were held not to be
::tit.led to recover the premiums paid in respect of

em.

Rivaz v. GERUssI DBROTHERS AND
AROTHER,

Court of Appeal.
Lorp Snx.{oaxn, L.C.
Baaearray, L.J.
Brerr, LJ.
Nov. 20,

Bankruptcy— Bankruptcy Act, 1869 (32 & 33 Vict. e. 71),
8. 96— Execution Creditor—Title of Truslee—Act of
Bankruptcy— Notice.

Luoas v. DICKER.

Appeal from a judgment of the Common Pleas Divi-
sion, reported 49 Law J. Rep. C.P, 415.
Sir J. Holker and Mr. It Lewis for the appellant.

My, A. Wills and My, W. Grakam for the respondent.
Their LorpsaIrs unanimously affirmed the judgment
of the Common Pleas Division,

HIGH OOURT OF JUSTICE.
Chancery Division,
Jesser, M.R.
Nov. 20.
Practice—Judgment in Common Pleas Division—Eguit-
able Exvecutton— Receiver in Co: Pleas Division
Judicature Act, 1873, s. 24— Rules of Court, 1875,
Order XLII., Rule 1 — Bunkruptcy Receiver —
Priority.

In this case the plaintiff had recovered judgment in
the Common Pleas Division for a money demand ; and,
to enforce equitable execution, he obtained, in the same
action, ex parte in the vacation, the appointment of a
receiver of the defendant’s mortgaged estates, It ap-
peared that on the same day, but earlier in the day, a
receiver of the defendant’s property had been appointed
by the Bankruptcy Court on a bankrupicy petition
presented against him. The action had been transferred
to this Division, and the plaintiff now moved to con-
tinue the receiver. The defendant’s bankruptcy was
eventually turned into liquidation by arrangement, and
the receiver appointed continued in the liquidation.

My, Ince and Mr. Fooks for the plaintiff.

My. Macnaghten and Mr, for the defendant's
trustee in liquidation.

The MasTir oF THE RoLis, although not without
doubt, held (1) that the motion for a receiver was pro-
perly made in the actjon in the Common Pleas Division,
and that no new action to enforce the judgment need be
commenced in the Ohancery Division ; but (2) that the
motlilon must, on thl?admeﬁu’ be refltilsetg‘,l as l:he receiver
in the bankrupt, iority, an t the property
passed to the fr:!tee in lf:uidation. P

}SALT v. COOPER.

a“"';""y Division.\ gy evran v Tas GREAT EastERN
M‘&'L’:"l;"o‘ } RAILwAY COMPANY.

DPractice— Patent— Co-owners— Want ¢f DParties—Rules
of Court, Order XVI., Rules13, 14,17,

This was an action for an account of royalties for the
use of a patent taken out by the plaintiff, and which was
dated in 1873. It appeared that the plaintiff had, in
the years 1875 and 1876, assigned part of his interest in
his profits of the patent to certain persons who had not
been made parties to the action.

This was the hearing of the action ; and an objection
was now raised by the defendant company that the co-
owners with the plaintiff of the patent ought to have
been parties, either plaintiffs or defendants, to the action.

Myr. Glasse, Mr. Arthur Charles, and Myr. Smart for
the defendants.

My. Higgins and Mr M'Swinney for the plaintiff.

MavLins, V.C., overruled the objection on the ground
that the defendants ought to have taken an objection at
an earlier stage of the proceedings; and also on the
ground that the right of one co-owner of a patent to sue
alone was clear—referring to ¢ Lindley on Partnership,”
3rd ed., vol. 1, page G0,
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Chancery Diviston.
Maxins, V.0,
Nov. 18.

Statute of Frauds—Letter of tntending Husband—
Agreement to settle Wife's Property.

This was an action by a husband against his wife and
the infant child of the marriage, claiming a declaration
that a letter dated January 16, 1878, written by the
ghintiﬁ‘ to thelady’s solicitor the day before the marriage,

id not constitute an agreement for a settlement of the
lady’s property.

he property in question was entirely reversionary.

On January 14, 1878, the Rev. C. Mackenzie, the surviv-
ing trustee of a settlement (comprising part of the lady's
property), wrote to the plaintiff as follows: ¢ I trust that,
if you are tempted to marry before the settlements are
signed, you will, before the wedding, write a letter to our
solicitors contmcting to settle on Constance (the wife)
all her fortune coming to her eventually;’ and, on
January 16, 1878, the plaintiff, in compliance with Mr.
Mackenzie's suggestion, wrote to the lady's solicitor as
follows: ¢In the event of my marriage with Miss
‘Wright taking place before the settlements are ready, I
agree to Miss Wright's fortune being settled on herself,
subject to certain conditions chiefly relating to myself
and the children of our marriage, if any.’ ’Iﬁm plaintiff
afterwards made and proved s memorandum in wri:(i:g
stating the conditions referred to. The marriage
place on January 17, 1878,

Mr. Miliar and Myr. Warrington for the plaintiff.

My. Everitt for the wife.

Myr. Colt for the infant child of the marriage.

Marins, V.C., held that the marringe must be pre-
sumed to have taken place upon the faith of the letter
of January 16, 1878. That letter constituted a binding
agreement for a settlement of the lady’s property; and
there must, therefore, be a reference to chambers to ap-
prove of & proper settlement.

}me v. VIRET.

PEeTERS v. LEWEs AND East GRIN-

Haur, V.C.
» V.0 S8TEAD RAILWAY COMPANY.

Nov. 16.

Lands Clauses Consolidation Act, 1845, ss. 7, 9-—Sale by
Trustees for Parties absolutely entitled—Appointment
of one Trustee as Surveyor, under 8. 9—Power of Sale,
when determining.

The testator, T. Hopkinson (who died on July 28,
1878), after appointing executors and trustees, be-
queathed all his residunzeestate to them upon trust for
his wife for life, and, after her decease, upon trust to
pAy, assign, transfer, or assure the same unto his two
daughters—of whom the plaintiff was one—in equal
shares, for their separate use, with a certain gift over in
favour of their issue, in events which did not happen;
and, ¢ for the purpose of division,” he thereby empowered
his trustees to sell his residuary estate, One of the
trustees was an eminent surveyor, and the will contained
a special clause enabling any professional trustee to
charge for his professional services. The defendant rail-
way company gave the testator a notice to treat for the
purchase of a part of a certain freehold property, and,
after the testator's death, the trustees and the tenant for
life served the company with a notice, under section 92
of the Lands Olauses Act, requiring them to take the
whole property, and brought an action against the com-
pany to enforce such notice. In January, 1879, the
tenant for life died, and in February the company sub-

Chancery Division.}

mitted to take the whole, and offered 8,300/. The
trustees then caused a valuation to be made, under
section 9, by ‘two able practical surveyors,’ the
trustee who was a surveyor bei:g himself ap-
Eointed as surveyor on the part the trustees.

y the valuation so made, the price was fixed at 3,4001.,
and 1004 for surveyor's fee. The plaintiff haying
declined to concur in the sale, the conveyance was
taken from the trustees alone, the beneficiaries not being
made parties. The conveyance recited that the trustees
had agreed to sell for a price to be ascertained by valu-
ation; and by it the trustees purported to convey under
the powers conferred on them by the Lands Clauses Act,
¢ or otherwise,’

This action was brought to obtain a declaration that
the sale was ineflectual as regarded the plaintiff’s un-
divided moiety, upon the grounds, first, that the power
of sale given by the will ceased on the death of the
tenant for life, and that, therefore, the trustees could
not exercise that power; secondly, that the trustees,
being mere trustees for persons sui juris absolutely
entitled, were not empowered to sell under section 7 of
the Lands Clauses Act; and, thirdly, that even if they
were 80 empowered, they had not duly proceeded under
the Act, as the valuation by one of the trustees as sur-
veyor on behalf of the trustees was informal,

‘Mr, Kekewich and Mr. Shebbeare for the plaintiff. |

My, W, Pearson and My. Prior for the company.

Hawr, V.0, held, first, that the power of sale con-
tained in the will ceased on the death of the tenant for
life ; secondly, that the trustees were persons empowered
to sell under section 7 of the Lands Olauses Act; but,
thirdly, that they had not duly ?roeeeded under the Act,
inasmuch as the appointment of one of themselves to act
as surveyor, under section 9, was a fatal irregularity, and
also because the Act did not empower them to sell for a
grice to be fixed by valuation, but only to sell for a price

xed by agreement, and afterwards to ascertain by valu-
ation whether such price was sufficient; and he gave
judgment for the plaintiffs.

, ...
Qmﬁolv’ ”102" ?;”‘“""‘ } RobINSOK v. CURRY.
. ] .

Penal Action—Limitation— Party grieved—Goldsmiths'
Company— Counterfeit Hall-mark—7 § 8 Vict. c. 23
—8&4 Wm. IV.c. 42,5 8.

Action by the deputy-warden of the Goldsmiths'
Company of London against the defendant, a dealer in
silver wares, to recover penalties for having sold in the
year 1872 divers wares of silver, which had thereupon a
counterfeit imitation of the Goldsmiths’ Company's mark,
under 7 & 8 Vict. c. 22, Plea, that the alleged cause of
action did not accrue within two vears before action
brought. Demurrer, on the ground that the Goldsmiths’
Oompany were not a party grieved within 3 & 4 Wm,
IV. c. 42, 50 as to be bound by that or any other statute.

A. Wills (Coxon and Herbert Pollock with him) in
support of the demurrer.

Str J. Holker (Crump with him) contra.

Cur. ado. vult.

Nov. 17.—The Oourt (FiELD, J., and Mawisry, J.)
gave judgment for the defendant; holding that, as the
statute had given to the specified companies certain gﬁ-
vileges and imposed on them certain duties, and had
given them a right to recover and retain these penalties,
they were partics grieved and bound to sue within two

years, Demurrer overruled.
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yNow; 27' : AND SoutH WALES BANEK.

Bill of Exchange— Principal and Surely— Right of In-
dorser to Securities of Acceptor in Hands of Creditor.

This was an appeal from a decision of the Court of
Appeal (reported 48 Law J. Rep. Chanc. 378), which
reversed & judgment of the Vice-Chancellor of the
Duchy of Lancaster.

8. C. Radford, one of the partners in the firm of S,
Radford & Sons, deposited with the North and South
Wales Bank certain securities to secure the balance
from time to time due to the bank by the firm. 8. Rad-
ford & Oo. subsequently became pt, being at the
time indebted to the gcnk, amongst other things, on
three bills of exchange, drawn on S. Radford & Oo., in-

TOL. YV,

dorsed by Duncan, Fox, & Co., and discounted for the
latter by the bank. The securities deposited by 8. C.
Radford were more than sufficient to discharge all debts
of the bankrum‘to the bank, including those due in
respect of the bills in question.

The bank demanded payment of the amount due on
the bills from Duncan, Fox, & Oo., who thereupon
commenced this action, claiming a declaration that they
were sureties for 8. Radford & Co. in respect of the
amounts due on the bills, and that the bank might be
ordered, upon payment by them of the balance of
account found to be due from the bankrupt to the bank,
to deliver the securities to them ; and they also claimed,
?s lfzaiquitm\ble mortgagees, foreclosure against 8. C. Rad-
ord.

The bank were in the position of stakeholders, the
real defendants being Balfour, Williamson, & Co., who
were aipointad to reprosent the unsecured creditors of
the bankrupts.

aee

N
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The Vice-Chancellor held the plaintiffs entitled to
the relief asked ; but the Court of Appeal held other-
wise.

The plaintiffs appealed.

My, Kay and My, Robinson (Mr. Neville with them)
for the appellanta,

Mr. Benjamin and Mr. Marten (Mr. F. Thompson

zltéh them) for the respondents, Balfour, Williamson,
0.

ths H. Jackson, Mr. Peile, and Mr. Rotch for the
nk,

Their Lorbpsmips (Lorp SeLsorNE, L.C., Lorp
BrackBURN, and Lorp GORDON) reversed the judgment

of the Court of Appeal; and restored that of the Vice-
Chancelior,

Hmf&%f" } DEBENHAM AND ANOTHER v, MELLON.

Husband and Wife — Wife's Authority to pledge
Husband’s Credit for Necessaries—Secret Revocation of
Authority,

This was an aspeol from a judgment of the Oourt of

Avppeal (reported 49 Law J. Rep. Q.B. 497) which
aﬂgrmoda judgment of Bowex, J.p )

The action was brought to recover 42.. for clothing
supplied for the defendant’s wife and children on the
order of the wife during cohabitation. It was admitted
that the articles supplied were necessaries. There had
been no previous dealings with the plaintiffs; and, some
time before the goods in question were ordered, the de-
fendant had forbidden -his wife to buy goods on his
credit, but had not in any way published the fact that he
had so forbidden her.

prven, J., gave judgment for the defendant ; and his
decision was affirmed by the Court of Appeal.

The plaintiffs appealed.

Mr. Benjamin and Mr. A. L. Smith for the ap-
pellanta.

Mr. Willis and My, M*Cali for the respondent.

Their Lorpsmrrs (Lokp Sereorne, L.C., Lorp
BLACKBURN, and LoRD WaTsoN) held that the decision
in Jolly v. Rees, 33 Law J. Rep. O.P. 177; 15 C. B.
Rep. (x.8.) 628, was correct, and governed this case. The

sppeal was dismissed, with costs.
COURT OF APPEAL,
Court of Appeal,
Bmeu{u, L.J.
Brert, LJ. Surt v, CownLL.
Corrox, L.J,
Nov. 24,

Judgment Debtor possessed of Equity of Redemption—
Mode and Time of app{ginﬁq for R{;eiver—.'l:‘terlo-
cutory Order-—-27 & 28 Vict. . 112, 8. 1 —J.udicature
Act, 1873, 8. 25, subs. 8—Rules - Court, Order XLII.,
Rules 1, 28,

Appeal from the Queen’s Bench Division.

The plaintiff obtained judgment in an action in the
Queen's Bench Division. He sued out an elegit; the
sheriff returned nikil. He then applied, by motion, in

the Queen’s Bench Division for a receiver.
Bench Division refused the motion.

The plaintiff appealed.

Mr. Willis Bund for the appellant,

Mr. R. Williams for the defendant.

Their LorpsHIrs allowed the appeal, and granted the
order; holding that an application for & receiver in an
action can, since the Judicature Act, be made in the
Division of the Court in which judgment in an action

brought is signed, and without bringing a new action
on that judgment.

The Queen’s

Court of Appeal.

J uj{s, L.J.

Oorrox, L.J.

Lusn, LJ.

Nov. 25.
Liquidation— Registratson % Resolutions— Prior Adjudi-
cation of Bankruptcy.

On October 4, 1880, Stanley was adjudicated a bank-
rupt on the petition of Measrs. Milward. Stanley filed
a liquidation petition ; and the first meeting of the cre-
ditors under the liqnidation was held on October 11,
when resolutions were passed for liquidation of the bank-
rupt's affairs by arrangement, and to accept 6d.in the
pound; and at a second meeting, held on October 22,
the resolutions were confirmed.

Before the second meeting Stanley’s solicitors were
served with notice of Messrs, Milward’s objection to

the registration of the resolutions, on the ground, among
others, that Stanley had been adjudicated a bankrupt.

Mr. Registrar Pepys, sitting for the CHIEF JUDeE,
overruling the objection, ordered the resolutions to be
megistereg.

Mesars. Milward appealed.
Mr. Finlay Knight for the appellants.

My, M*Call, contra, relied on Ex parte Davis, re Russ,
L. R. 2 Chanc. Div, 231.

Their LorpsHIPS reversed the decision of the registrar,
and annulled the registration.

Court of Apfeal.
Jamgs, L.J.
Corrox, L.J,

Lusm, L.J.
Nov. 26.
Mortgage — Consolidation — One Security no longer
extsting.

Raggett and Williams, two of the bankrupts, were in
partnership; and, on April 4, 1877, they took a lease of
certain premises, which they used afterwards as an office.
That lease contained a Froviao determining the lease on
the bankruptcy of the lessees.

The leasehold premises were mo od by Raggett
and Williams to another person named Williams,

On June 18, 1877, Raggett and Williams took into
artnership Beadon ; and, by clause 3 of the partnershi
Xeed, it was that the offices should be held‘lz
the other two partners in trust and as a part of the capi

of the partnership.

Re STANLEY. Er parte MILWARD.,

InreRageerr. Ex parts WILLIAMS.
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The partners afterwards, on March 21, 1879, mortgaged
to the same mortgagee (Williams) a debt owing to them
and certain securities which they held for the same.

On July 23, 1879, the partners became bankrupt, and
the lease determined under the proviso,

The mor claimed to consolidate the debt due
on the leasehold premises with the other security, al-
though the lease had determined.

Mr. Registrar Pepys refused the application.
The creditor appealed.

Mr. Romer for the appellant.

Mr, Winslow and Mr. Lawrence, conird.

Their Loppenirs dismissed the appeal, with costs;
holdin%that, when one of the securities had ceased to
exist, the right to consolidate had goue ; Jaugms, L.J,
holding that a mortgagee had no right to consolidate
a mortgage made by three persons, with a mortgage
by two as trustees for the three.

Court of Appeal.
Lorp Cor.{m:nen, CJ.
Bageariay, L.J.
Bererr, L.J.
Nov. 29.

Insurance— Construction of Policy—Death by Drowning.

Appeal of the defendants from a judgment of the
Excgequer Division on a special case. Action by an
executor to recover 1,000/. on a policy of insurance
against death or accident effected with the defendants.

The sum insured for became payable in case the in-
sured ¢ shall sustain any personal injury caused by acci-
dental external and visible means. . . . And the direst
effect of such injury shall occasion the death of the
insured within three calendar months of the happenin%
of such injury ;’ with a proviso that ¢ this insurance ahal
not extend to death by suicide . . . or to any injury
caused by or arising from natural disease, or weakneas
or exhaustion consequent upon disease.” The insured
had an epileptic fit whilst crossing a shallow stream, and
fell into it and was drowned.

My. A, Cohen and Mr., Gaingford Bruce for the
defendantas,

My, F. O. Crump for the plaintiff,

Their Lornsares unanimously affirmed the judgment
of the Exchequer Division; bamﬁ of opinion that, on the
true construction of the policy, the death of the insured
was caused by one of the injuries insured against, and
was not within the exceptions in the proviso,

‘WINSPEAR v. THE ACCIDENT
InsuRANCE CoMPANY.

Court of Appeal.
Jaues, L.J.
Corrox, L.J. | VERNoN ». VEsTRY OF ST. JAMES'S,
Lusn, L.J. ‘W ESTMINSTER.
Nov. lgb 27, 29,

Nussance— Urinal—Metropolis Local Management Act
(18 & 19 Fict. c. 120)—Injunction,

Appeal by the vos% from the decision of MavLINs, V.0,
The case is reported 49 Law J. Rep. Ohanc. 180,

e

Myr. Bristowe and Mr. Gregory Walker for the
appellants,

Mr. Glasse and Mr. Samuel Dickinson, for the
plaintiff, were not called upon.

Their Lorpsaips dismissed the appeal, with costs.

Court of Appeal.
LORDSELfBORII:g,eL.O.
Bagearray, L.J.
Brerr, L.J.
Dec. 1.

Practice— Extension of Time—Order LVII., Rule 6,

Appeal from the Common Pleas Division.

On June 17 a Master's order was made dismissing the
action unless the plaintiff answered certain interroga-
tories within seven days. The plaintiff swore an affidavit
in answer to the interrogatories on the seventh day, bat
did not file it until the eighth day.

On July 2 the plaintiff took out & summons to rescind
the order of June 17, and on July 9 a Master made an
order rescinding it. On appeal to Hawkixs, J., at
chambers, the hearing of the appeal summons was ad-
journed until July 20. In the meantime the plaintiff
took out two further summonses—one, to show cause
why the time for a?ealing from the order of June 17
should not be extended ; and the other, to show cause
why the same order should not be varied by altering the
seven days to fourteen. On July 20, Haw{im, J., made
an order in favour of the plaintiff on each of the two
summonses.

The Common Pleas Division affirmed this order, and
rescinded the order of July 9.

The defendant appealed.

Mr. Gould for the defendant.

Mr. R, T. Reid for the plaintiff,

Their LorpsaIrs held that Hawkins, J., bad jurisdic-

tion to make the orders appealed against ; that the Court

would not interfore with the discretion exercised by
Hawkins, J., and the Common Pleas Division ; and they
therefore dismissed the appeal,

CARTER v. STUBBS.

HIGH COURT OF JUSTIOCE.

Chancery Division.
Jesser, M.R.
Nov. 26,

Practice—Motion for Release of Prisoner— Precedence
over other Motions.

}Asmon v. SHORROCK.

In this case a question was raised whether a motion
for the release of a prisoner in custody for a contempt
was entitled to precedence on motion days over other
motions.

My. Bagshawe, Mr. Heath, and Mr. Farwell for the
parties.
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The MasTerR oF THE RoLLs said that such a motion
was always entitled to precedence over any other motion,
as it affected the liberty of the subject.

Chancery Division.
Jrsser, M.R.
Nov. 29, 30.

Debtor and Creditor — Compositivn—Security — Valu-
ation—Right to us Proceeds— Bunkruptcy Act,
1869— Bankruptey Rules, 1870,

In this case the plaintiffs were debtors, who had made
a composition with their creditors under the Bankruptey
Act, 1869. The defendants were secured creditors, who
put & value on their security, and proved and received
the composition on the difference. 'The security realised
more than the value named by the creditors; and this
action was brought to recover the surplus, and for a re-
conveyance.

My. Ince and Mr. Maidlow for the plaintiffs.
1 egr. Ingle Joyce for the trustee of the composition

}Covmxnr v. BARTRUNM,

Mr. Roxburgh, Mr. Chitty, Mr. Eastwick, and Mr.
Hart for the defendants.

The MastaE OF THE RovLLs held that the composition
and value placed on the security when paid were a com-
plete satisfaction for the debt ; and he accordingly gave
Judgment for the plaintiffs.

Chancery Division.
Bacox, V.C.
Nov. 20, 27,

Wil — Wasting Securities — Leaseholds — Conversion—
Discretion to Trustees,

Further consideration.

A testator directed his trustees to stand possessed of
his real and personal property, upon trust, for his
daughter Emily King for her natural life, and subject
thereto for her children.

The will contained the following proviso: ¢ It shall be
lawful for my said trustees or trustee, in their or his
absolute discretion, and if and when they shall think fit,
but not otherwise, to sell and dispose of the said free-
hold and leasehold hereditaments, and personal estate
not consisting of money . . . and, generally, in such

}Rc LENNARD, Tlinon.u.n v. Kina.

manner a8 my said trustees or trustee, . . . at their or
his discretion, shall see fit, and in every respect as he or

they could sell the same if beneficially entitled thereto.’
Part of the property consisted of leaseholds, held for
ahf‘;t unexpired terms, which the trustees had not yet
sold.

The children contended that they were entitled to
bave the leaseholds converted at once; the daughter
that she was entitled to enjoy them in specie.

Str H. M. Jackson and Mr. Bush for the trustees.
Myr. Simmonds for the daughter Emily King.
My, C. H, Turner for the children.

Baoox, V.0.: No case has ever yet decided that,
where the trustees have a discretion whether to sell or

to leave unsold, wunn% property must be converted.
Brown v. Qellatly, Law J. Rep. 2 Chanc, 762, is no de-
cision to the contrary, as it depended upon its own
icular facts, which are not facts in this case.
n my opinion, the tenant for life is entitled to the in-
come of the unconverted leaseholds so long as the
trustees, in their discretion, retain them unconverted.

OM;'{”’ 1","{5"‘""' Wrye VaLLey Rammwar Cox-
ﬁﬁ:" 20, PANY v, ITAWEs.

Practice—Third Party Notice—Rules of Court, 1875,
Order XVI, Rules 17, 18, 21.

In an action by the above company, against their
directors, contractors, and financiers, seeking to hold the
defendants personally liable for a sum of money alleged
to have been improperly paid to the shareholders, out of
the capital of the company, by way of dividend, the
defendants took out a summons for leave to serve third
rrty notices on the shareholders, under Order X VI., Rule

8, on the ground that, if the defendants should be
held s0 liable, they would have a right over against the
shareholders, to recover from them the sums received by
them as dividends. It was stated that the shareholders
were 450 in number. The summons having been ad-
journed into Court, two questions were segnntel_y
argued : viz, (1) whether the application for leave in
such a case should be ex e or on notice to the
plaintiffs ; and (2) whether the case was one in which
the leave should be granted.

My. Romer, for the defendants, argued, first, that, on
an application for leave to serve a third y notice
pure and aim%e, under Rule 18 (as distinguished from a
notice under Rule 17), the plaintiff was in no wise af-
fected until further ings were taken under Rules
20 and 21, and that, therefore, the application ought to
be made ex parte; and, secondly, that the case was a
simple case of a right to indemnity, in which the grant~
ing of the leave would not embarrass or interfere with
the conduct of the action by the plaintiffa.

Mr. Whitehorne, contra.

Haxx, V.C,, held that applications for leave to serve
a third party notice, under Order XVI., Rule 18, ought,
in ev to be upon notice ; and that, in the exer-
cise of hi 'uﬁicin.l discretion, he ought not to grant the
leave, a8 tl,lo ting of it might materially embarrass
the plaintiffs in their farther proceedings in the action.

Harr, V.C. Aors, Syres & Co.s APPLICA-
Nov. 27, TIONS.

Tyade Marks—Bleacher's Mark— Initial Letters of Firm
— Distinctiveness— Registration with Note as to Mode
of User.

Motion to direct applications for registration to be
roceeded with of two marks placed in the second class
y the committee of experts for cotton marks.

Chancery Division. } In re TRADE MaRES REee1sTRATION
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The marks were (1) & shield enclosing a swan, and the { Chancery Dwuum} S Tae H Pr
letters S. & Co. E. in a certain position, and other vary- Harx, V.0. EAR v. 1 HE LOUSE t ROPERTY AND
ing letters; (2) a shield encloeirmhe letters R. S. E. Nov, 20. Investucenr Oourany (Liurrso).

in a certain position, and other varying letters.

The varying letters were stated to denote the month
and year and the maker up of the piece.

The applicants were calico bleachers, and stated that
the marks were intended to be used, as they had been
used, in the inside fold of the pieces on which they were
stamped ; whereas merchants and manufacturers’ quality,
marks, and initials were stamped on the outside of the
Piece.

Mr. Graham Hastings and Mr. E. S. Ford for the
spplicants,

Mr. Rigby, for the registrar: The shields are mere
borders, which the committee, under instructions from
the commissioners of patents, put out of consideration.
Letters representing the initials of firms, or denotin,

uality, are in general use in the cotton trade, and,

ore, have been always refused registration. With

regard to the swan, there are many applications re-
lating to similar devices.

Hawx, V.0, considered the marks distinctive within
the meaning of the statute ; and the mode of user could
be restricted by a note upon the register, so as to pre-
vent confusion with other marks used in the cotton
trade. He directed the registration to be proceeded
with, and a note to be put on the register stating that
the marks were to be stamped on the inside fold of the
piee; ; and that the swan was not to be used alone as a
mark,

L ]
Greex 2. Tnr METROPOLITAN-

HarLr, V.C. Boarp or WORKs.

Nov. 27.

Fines and Recoveries Act (3 & 4 Wim. IV. c. 74),s. 77—
Conveyance of Married Woman's Lands— Concurrence
of Husband — Execution of Conveyance — Summons

under the Vendor and Purchaser Act, 1874,

F. G. Green and Mary Ann, his wife, were parties to
an indenture, whereby a share of real estate belongi
to the wife (the legl estate being vested in trustees
was expressed to conveyed to the husband. The
deed was executed by the wife and the trustees, and
separately acknowledged by the wife, but was not exe-
cuted by the husband. It was prepared upon the hus-
band’s instructions, and he afterwards actedpo as owner of
the property. He had since died.

Myr. Pownall, for the purchasers, contended that the
wife's estate did not pass, her husband not having con-
curred in the deed.

My, Vernon R. Smith, for the vendors: Concurrence
does not merely mean joining in the execution (sec-
tion 81) ; and the husband sufficiently concurred.

My, Chester for Mrs. Green.

Harr, V.0., held that the deed was ineffectual to
: b:h;l. wife’s estate without actual execution by the

Chancery Damwn}

Landlord and Tenant— Construction of Lease— Lessee’s
License to assign not to be unreasonably withheld—
Covenant by Lessor, or Qualification of Lessee’s Cove-
nant

The plaintiff sought an_injunction restraining the
defendants from unreasonably withholding their license
to an underlease by him of certain property which he
held under a lease from their predecessors in title, or
damages for such unreasonable withholding.

The statement of claim showed that the lease con-
tained, among the lessee's covenants, a covenant not to
assign or underlet without the lessor’s comsent in writ-
ing ; ¢ but such consent not to be unreasonably withheld.’
The defendants demurred to this pleading, on the ground
that it showed no covenant or contract binding them to
grant the license.

My, Graham Hastings and Mr. Gover for the de-
murrer.

My, W, Pearson and Mr, Northmore Lawrence for the
plaintiff.

Hair, V.C,, allowed the demurrer,

e—

Chancery Division.
Hawy, V.C. }Knu: v Kaxe,
Nov. 20,
Marriage Settlement— Covenant to settle after-acquired
Praperty—Exception of Property otherwise settled—
Property given to 1Wife to her separate Use,

Mr. and Mrs. Kane's murriage settlement contained a
covenant by the intended husband and wife severally
with the trustees, for the settlement of p: co!
to her during their joint lives, exet:{);l pro whi
should previously be otherwise settled. The trusts of
the settlement were for the separate use of the wife for
life without power of anticipation ; then for the husband
till he should marry agsain; and, subsequently, for the
benefit of the children,

During the coverture Mrs. Gooch made a codicil be-
queathing to Mrs. Kane 2,000/, for her sole and separate
use; and the husband and children of the marriage
sought a declaration that this legacy was bound by the-

marriage settlement.

Mr. . F. Robinson and Mr. Blackmore for the
plaintiffs.

Mr. Graham Hastings and Mr. Ingle Joyce for the
wife.

Myr. Cottrell for the trustee.

Harr, V.C., held that the legacy was, by virtue of
the trust for separate use, within the exception to the
covenant; and was not bound by the marriage settle-
ment,
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Chancery Division, 114); but contended that the order, which was ad-

Fry,J. Syxes v. BRoox. mittedly bad, when made, for want of corroborative
Nov. 29. evidence, could not be remedied, on appeal, by the

Practice—Official Referces— Trial.

Both the parties to this action were desirous that
certain issues should be referred to an official referee ;
and, when the action came on for trial, application was
made to the judge for such reference. And it was sub-
mitted that the proper course was to direct the refer-
ence, and order the trial to stand over; and not to give
judgment and direct the reference under the judgment,
and reserve further consideration.

My, Eyre for the plaintiff.

Mr. Millar and Mr. Gregory Walker for the de-
fendant.

FRry, J., directed the reference, and ordered the action
to stand over.

}

Queen’s Bench Division,
(Magistrates’ Case.)
ov. 8, 26,
Poor Law—Pauper—Order of Removal made without

corroborative Evidence—Appeal to Sessions— Grounds
of Apfoal—Reception of corroborative Evidence on
Appeal.

REeGINA v, THE JUSTICES OF
ABERGAVENKY.

Case stated from quarter sessions,

The pauper was the widow of J. W. (who died in
Fe , 1879), and had resided with him, from
1871 till the time of his death, in the Monmouth Union.
Between 1871 and 1876 the residence was such as to
render her and her husband irremovable. In 1876, and
suhso&:ently, the pauper and her husband received relief
from the Monmouth Union while residing in it. After
2;0 death of J.U ‘W, the puuper wen:h to ro;i]de till: the

venny Union, and e chargeable thereto
ahor:f; a.ﬂmzmrds. ’

On March 26, 1879, an order was made by two jus-
ticea for the removal of the pauper to the Monmouth
Union, upon the evidence of the pauper only, without
any corroboration.

The guardians of the Monmouth Union appealed to
the sessions, on the grounds that (1) the pauper
had not acquired & residence for a term of three
years prior to February, 1879, according to 39 &
40 Vict, c. 61, 8. 34; and (2) that there was no
corroboration of the pauper's evidence before the
Jjustices making the order of removal, as required by the
same section. The sessions held that it was competent
to them to receive corroborative evidence which they
considered to be sufficient; but they decided that the
pauper had not acquired a settlement, by residence,
within 39 & 40 Vict, c, 61, 8. 34; consequently they
quashed the order of removal.

A. T. Lawrence, in support of the order of the
sessions, admitted that a residence had bheen
in the Monmouth Union under 39 & 40 Vict.c. 61,3, 34
(se0 The Guardians of the Brompton Union v. The
Guardians of the Carlisle Union, 47 Law J. Rep. MO,

acquired | (:

reception of corroborative evidenca.

Maddy, contra, argued that the appeal to the sessions
was in the nature of a rehearing, and that, accordingly,
the evidence was rightly received, even t‘:ough it was
not given at the time when the order was made.

Cur. adv, vudt,

The Oourt (Max1sryY, J., and BowEx, J.) held that,
upon the above facts, the sessions rightly received cor-
roborative evidence, there being other grounds of appeal
which could not be decided without hearing sach
evidence. Whether thehid oo]\)lld hl:: reﬂo;ei\-erc}1 it lff the
only ground of a; cen that the order of re-
mov’a.l was 8 nuﬂxpte;,lowing to ite having been made
upon the evidence of the psuper only, without any

boration—Quere.
corre Order of removal confirmed,

Queen's Bench Division,] OLARKE (APPELLANT) v, THE
(ngidmtec' Cage.) ArpeesurYy Usroxn (Re-
ov. 20, 27. SPONDRNTS),

Poor Rate— Refreshment Cbntriddor—Quarterf Sessions—
Appeal against Assessment— Admissibility o Evidence
—A.tmuagl Value less than ch}—-Oau staled by Ses-
sions—No ¢ Certiorars — Costs o w s n Supe-
rior Court— Rules of Court, 1880, Order LXIL., Rules
55, 69.

The & t was a refreshment contractor and the
lessee of the refreshment rooms at the Salisbury station
of the London and South-Western Railway, The
8 Eellmt was rated by the respondents, on July 19,
lg 9, at 1,000/, gross estimated rental, and 900! rate-
able value. On apm to the sessions, the a) t
contended that he made & mistake in offering so
large & rental, and that he was over-rated by several
hundred pounds. In order to prove this, he tendered
evidence 88 to sums received, and also prices actually
paid for provisions and salaries; but such evidence was
objected to by the respondents, on the ground that the
appellant, after offering to pay the cular rent, could
not be heard to say that the annual value was less than

such rent. The sessions, however, overruled the ob-
jection, and, having heard the evidence, redaced the
rate. )

uestion raised was, whether the evidence

Meadows White (Bullen with him) for the appellants.
A. Wills and Prior Goldney for the respondents.

The Oourr (FIELD, J., and Bowex, J.) held that the
evidence in question "wes adnxiuib}o: and accordingly
they conﬁrm& the order of the sessions. -

On a subsequent day gN ovember 27) Meadows White
applied for costs. By the Summary Jurisdiction Ac 1879
& 43 Vict. c. 49), 8. 40, a writ of certiorars is no longer
uired for the removal to this Court of an order in ze-
lation to which a special case is stated by the sessions,
There is no machinery provided at present as to what- §s-
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to be done in these cases. [Fierp, J.: The proper
course is for the appellant to apsly to the clerk of the
g:eue to get the order transmitted to the Orown Office.]

he apflication for costs is made under the Rules of
Oourt, 1880, Order LXII., Rule 65, banvivhich the rules
of the Supreme Court as to costs (see Order LV.) are to
pply to all civil proceedings on the Crown side of the
ueen’s Bench Division. Rule 59 of the same Order
LXII), no doubt, says that ¢ for the purpose of this Order
roceedings in mandamus, quo warranto, and prohibition
shall be deemed civil proceedings ;’ but the framers of the
rule did not thereby intend to exclude all other civil
proceedings on the Crown side. The fact is there is some-
times something of a quasi-criminal nature in the three
proceedings mentioned in Rule 59, and but for that rule it
18 doubtful whether they could have been classed as
¢ civil proceedings.’ Under Order LV. of the Rules of
Court, 1875, the costs incident to cheedings in the
High Court are in the discretion of the Court; and
under that order the present application is made.

s-Za¥ sl

A. Wills, for the restﬁondents, admitted that he could
not successfully resist the application.

The Oourr (Frep, J., and Maxisry, J.): Order
LXII., Rule 59, was not intended to be confined to the
three proceedings therein mentioned, but was framed
ex abundanti cauteld. The general policy of the order
is that costs should be in the discretion of the Court.

Application for costs granted.

Common Pleas Division. i

Nov. 20. } OARRARD v, MEEK.

Bill of Sale— Consideration— Prior unregistered Bill of
Sale—41 & 42 Vicet. c. 81, 8. 4, 9,

Interpleader issue to determine whether certain goods
in the gomaaion of one Blin were the property of the
laintiff, who claimed them under a bill of sale ; or the
efendant, who had seized them in execution of a judg-
ment recovered against Blin.

In November, 1878, part of the same goods had been
seized by the sheriff for a debt of 28/., and thereupon
sold by him to the plaintiff for that amount. The re-
ceipt given by the sheriff was not registered. At the
same time, the plaintiff purchased the remainder of the
goods for 817, and took & receipt from Blin. This re-
ceipt was not registered. On January 10, 1879, an
execution was levied on the same goods for 16/. The
glaintiﬁ' cluimed them, and the sheriff interpleaded.

n the hearinﬂg of the interpleader summons the claim
of the plaintiff was barred. The plaintiff thereupon paid
to the sheriff 16/, the amount for which the execu-
tion was levied, and took from Blin a bill of sale on all
the before-mentioned goods, which bill was expressed to
be made ‘in consideration of the payment of 81 by
Carrard to Blin, and in further consideration of the pay-
ment of 16/, by the said Oarrard to the sheriff for and
at the request of the said Blin.’ The defendant subse-
quently obtained judgment against Blin for 79/ ; ex-
ecution was leviei for that amount on the before-

mentioned goods, and they were now claimed by the
plaintiff, .

T. Willes Chitty for the plaintiff.

Wallace, for the defendant, contended that the con-
sideration was not truly stated in the bill of sale within
the meaning of section 8 of the Billa of Sale Act, 1878
(41 & 42 Vict. c. 81) ; and that, as it had been given
in lieu of the receipt of November, 1878, which ought to
bave been registered, it was void under section 9 of the
said Act, by which it is enacted that ¢ where a snl.no-
quent bill of sale is executed within or on the expira~
tion of seven days after the execution of a prior un-
registered bill of sale, and comprises all or any part of
the personal chattels comprised in such bill of sale, then,
if such subsequent bill of sale is given as a security for
the same debt as is secured by the prior bill of sale, it
shall be absolutely void, unlees it is proved that the sub-
sequent bill of sale was given for the purpose of cor-
recting some .material error in the prior bill of dale,
and not for the purpose of evading this Act.’

The Covrr (LINDLEY, J., and Loeks, J.) beld that
the consideration was truly stated ; and that the bill of
sale was not affected by section 9, which did not apply
to bills of sale executed after the expiration of the

seven days. L.
Judgment for the plaintiff.
[ GBAINGER (APPELLANT) 7.
Common Pleas Division. Avnsiey & Co. (Re-
(Magistrates' Case.) SPONDENTS).
Nov. 20, BRrOMLEY (APPELLANT) v.
Taus (RESPONDENT).
Emgployers and Workmen Act, 1875, ss. 3, 10— Workman
employing Sub-workmen.

The facts in both cases were substantially the same.
The respondents were earthenware manufacturers, and
the appellants were in their employ as potters’ printers.
By thecustom of the trade, the potter printer contracted to
work from Martinmas to Martinmas, subject to a month's
notice to quit; and he emplolle;l another n, called a
transferrer, to asgist him in his work. The respondents
having proposed to reduce the wages of the workmen
in their employ, the matter was submitted to arbitra-
tion, and resulted in an award making a reduction
of 84 per cent. to commence from the ensuing Martinmas,
The appellants and other workmen were willing to con-
tinue their employment at the reduced rate, but the
transferrers refused, and went out on strike.
appellants continued each day to a‘in'esent themselves at

e works of the respondents ready to work, but were
unable to do so in consequence of the strike of the trans-
ferrers. The appellants were summoned before the
stipendiary magistrate for Stoke-upon-Trent for absent-
ing themselves from the respondents’ employment, and
were adjudged to be liable, and were ordered to pay
dnmns:ss and costs. From this decision they now ap-
peale

Hopwood (R. 8. Wright and Darling with him), for
the appellants, contended (1) that the dispute was
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not & dispute within the meaning of the Employers and URT OF BANKRUPTCY.
Worlrmeg Act (88 & 39 Vixc]? thfn l?](1)); @ tf t%e Bankru 00
a) nts were not workmen within the meaning of the J. 40 Y . Er parte BARWICK.
said Act as defined by section 10, which is ungollows: B;?::’g%, } " re Youwe ’

¢ The expression * workman ” does not include a domestic
or menial servant, but save as aforesaid means any person
who bei.nia labourer, servant in husbandry, journeyman,
artificer, handicraftsman, miner, or otherwise engaged
in manual labour, whether under the age of twenty-one
years or above that age, has entered into or works under
a contract with an employer, whether the contract be
made before or after the passing of this Act, be exprees
or implied, oral or in writing, and be a contract of
hmbo' , OF & contract personally to execute any work or

ar.

The Courr (LINDLEY, J., and LoPes, J.) affirmed the
decision of the magistrate; holding (1) that the dispute
¢ arose out of, or was incidental to, the relation of em-
ployer and workmen’ within the meaning of section 3
of the Act; (22 that the appellants were workmen within

the meaning of section 10,
Appeal dismissed.

Bill of Sale— Consideration—Bills of Sale Act,1878,s. 8.

Appeal from an order of the judge of the Bedford-
shire Oounty Court dismissing an application by the
trustee in the liquidation to have a certain bill of sale,
dated Jan 4, 1879, given by the debtor to Miss
Field, dec! void, on the nd that the consider-
ation was not truly set forth. The consideration was
stated to be ¢the sum of 65/. now advanced.” It was,
in fact, advanced in sums of 127., 16.., 20, 10, and 71.
(amounting to 65l in all), at different periods from
April 17, 1877, up to October 16, 1878,

My. E. C. Willis for the appellant, the trustee.

Myr. Jaques, for the regF ndent, relied upon The Credst
Company v. Pott, 42 L. T. (x.8.) 592.

The 5nm Jupek held that the facts of the case re-
ferred to were different ; that the consideration was not
truly stated ; and that the appeal must be allowed, with
costs,
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HIGH COURT OF JUSTICE.
Crown g;‘? f"‘m’“"} REeaINA v. SALMON AND OTIERS.

Coram Lorp Corerineg, L.0.J.,, FreLp, J., Lopes,
J., STRPHEN, J., and WiLLIAMS, J.

Manslaughter— Unlawful Act— Culpable Negligence,

Case reserved by Lorp COLERIDGE.

A. was a member of a rifle corps. On May 29 he
attended the rifle practice. After the practice it was
his duty to take his rifle back to the armoury. He did
not do 8o, and the drill instructor missed six cartridges
from the magazine when he went there about half an
hour after the practice was over. A., with B, and C,,
then fixed a temgom target in an apple tree in a garden,
and fired with the rifle from a distance of 400 yards.
One of the shots killed a boy who was in the apple tree,

The jury found A., B,, and O, guilty of ma hter.
There was no evidence which of theyprisoners the

shot which caused death, and the question reserved was
YOL. XV,

whether there was any evidence upon-which either or all
of the prisoners could be convicted of manslaughter.

Norris appeared for the prosecution.

No counsel appeared for the prisoners.

Hewp, that the conviction was right; because the
prisoners all joined in & dangerous act, without taking
proper precautions, whereby a person was killed.

’ Conviction affirmed,

Chancery Division,
Jessrr, M R,
Dec. 3,

Practice—Writ tssued by next Friend—Solicitor—In-
validity of Proceedings.
In this case the writ had been issued by the next
friend of a married woman, not being a solicitor.

My. C. H. Turner now moved that the writ and all
subsequent proceedings in the action might be set aside,
b-$: 4

}Woon v. SWANN.
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on the ground of the improper issue of the writ; and | and to allow the husband of Grace Williamson to pur-
that the next friend might pay the costs. ’ chase the same at & valuation.

The next friend did not appear.

The MasTeR oF THE RoLLs said that he had never
heard that any one not a solicitor or a plaintiff in person
coiﬂe% }smo a writ; and he therefore made the order
asked for.

Chancery Division.
JessEL, M.R. }Gowm v. Gowaw,
Dec. 6.
Ezecutory Settlement — Children — Powers of Appoint-
ment.,

The testatrix in this case, by will, gave 5,000l. to be
held by her trustees and executors until her son mar-
ried, ¢ the said sum then to be settled on his wife and
children.’ The son having married, a question arose as
to the proper form of the settlement to be made of the
56,0001

Myr. Langworthy for the son, the plaintiff, submitted
that the settlement should contain a power for the hus-
band and wife jointly during the coverture, by deed or
willy and for the survivor ﬁy will, to appoint the fund
amongst the children, with remainder in default of aneg
such appointment to the children equally. But he call
attention to the report of a case of Smithers v. Green
(Seton on ‘ Pecrees,’ 675), where such powers were
omitted from the settlement, although the form was
stated to have been approved of by the Master of the
Rolls as the proper settlement in the absence of any
special circumstance.

Mr. Cecil Russell and Myr. Langley appeared for other
parties.

The MasTER OF THE ROLLS said that there must have
been some special reason for the form of the settlement
in Smithers v. Green, and that in ordinary cases the hus-
band and wife, or the survivor, ought to have powers of
appointing the fund amongst the children.

m N D- .
Jrssrr, M.R. .
Dec. 6.

Devise of Real Estate— Gift of Personal Estate— Growing
Crops.

Margaret Roose, deceased, by will made in 1879, gave
all her real estate to her duughter, the defendant, Grace
‘Williamson, for her aoﬁamto use for life, with remainder
to her children. She gave to her granddaughter,
Catherine Evans Williamson, 1,000/, and all ¢the
household furniture, farming stock, , chattels, and
effects, which should be in and about’ a farm called
Frondeg, at the time of the testatrix's decease. And she
gave all the residue of her personal estate to the plain-
tiffs, upon trusts, to sell and convert and pay the income
thereof to Grace Willinmson for life, wig remainder to
her husband for life, with remainders in favour of the
children of Grace Willismson, with a proviso that it
should be lawful for her trustees, at the request of
Grace Williamson, to postpone the sale of the ¢farming
stock’ on a farm called Parry’s Farm, occupied by her,

}Evm v, WILLIAMSON.

The question in the case was, whether the growing
crops on the real estate of the testatrix passod under the
devise of real estate to Grace Williamson and her chil-
dren ; or whether it formed a part of the testatrix's

pi.rh.:oml estate, and 80 passed to her trustees, the plain-
taffs.

My. Ince and Mr. J. N. Lloyd for the plaintiffs.

My. Russell Roberts for the defendant, Grace Wil-
liamson.

The MasTeR oF THE RoLis held that the growing
crops passell to the plaintiffs as part of the testatrix’s
personal estate.

Diviai
Bacon, V.C.
Dec. 2, 7.
Price of Commission—Mortgage—Date when Notice
should be given— Priorities.

This was an action to decide the priorities of three
sets of mo (who haad no notice of each other’s
securities) on the sum of 800I., representing the price of
the commission of Captain A. M. Smith. The money
was paid to Meesrs. Cox & Co. on March 29, 1879, by
the Kﬁny Purchase Commissioners, to be paid to Captain
Smith ¢ on his retirement ;' and Messrs. Cox, aceording to
their usual practice, carried it to the credit of the com-
missioners ‘on account of Oaptain A. M. Smith’
Captain Smith's retirement was gazetted on May 17 ; and
he signed a receipt for the money on June 27, when
(subject to regimental claims) Messrs. Cox & Co. would
have been prepared to pay the money over to him, but
for the notices of mortgages, which were as follows:
The first mortgagee gave notice to Cox & Co. on
March 29 ; the second mortgagee gave notice on May 17 ;
and the third mortgagee gave notice both on M 29
and on May 17.

Sir H. Jackson and Mr, Grosvenor Woods for the
plaintiff, the third mortgagee.

My, Horton Smith and My. Romer for the first mort-
gagee.

Mr. Hemming and My, Jason Smith for the second
mortgagee.

Mr. Grosvenor Woods in reply. .

Bacox, V.C,, said that Cox & Oo. were not beund to
pay the money to Ougta.in Smith until his retirement
was gazetted, on May 17 ; that notices given before that
date were, therefore, ineffectual ; and that, by virtue of
their notices, the second mortgagee was entitled to rank
first, and the third mortgagee to rank second. The
costs of all the mortgagees to be paid out of the fund.

} JorNsTONE v. Oox.

Fry, J.
Nov. 30.

Solicitor—Negligence—Measure of Damages—Mortgage
—Power of Sale.

The plaintiff purchased a house in R te for 600J,
The defendant acted as his solicitor, and promised a

}Cocnm v. EDWARDSs,
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mortgage on the pro to the amount of 4507 ; and
also advanced 50V, himself, and took a second m gage.

This mortgage contained an abeolute power of sale,
which did not require notice to be given to the mort-
gagor. The defendant sold under the power. The state-

ment of claim alleged that the glainﬁif had not been | raised
o

informed of the peculiar nature of the mortgage which
was executed, and had not received notice of the sale,
and claimed

My. Cookson and Mr. Barber for the plaintiff.
Myr. North and Mr, Bardswell for the defendant.

FRY, J., held that the plaintiff had not been told the
onerous nature of the mortgage, and had not received
notice of the intended sale, and awarded du::feo in re-
spect of four items—(1) the costs of the sale of his
property; (£) the expense he would be put to in repur-
chasing similar property; (8) the increased value of a
similar house in a eimilar position in Ramsgate ; and (4)
the difference between ¢ solicitor and client’ and ¢ party
and party ’ costs of this action,

Fry, J.
Dec. 6.

Foreign Letters of Administration— Domicile— Power to
give Receipt,

The plaintiff, the widow of an intestate, had obtained
letters of administration to the estate of the deceased in
Ireland, in the ordinary form granted in the case of the
deceased being domiciled in Ireland. She had also ob-
tained supplementary letters of administration in Eng-
land. Miss Forbes, of Bombay, acting under a power of
attorney from her, had also obtained letters of admini-
stration for the presidency of Bombay ; and, getting in
the estate of the deceased in that presidency, bad re-
mitted the clear balance to the defendants, with instruc-
tions to pay the same to the par:ies entitled. The
question in this action was whether the plaintiff could

ive a valid receipt for the sum in the hands of the
efendanta.

Mr. North and Mr. G. E. Wright for the plaintiff.

My, Methold for the defendants.

FRrY, J., held that the plaintiff was entitled to give a
receipt, and receive the fund in the hands of the de-
fendants,

} BETWEEN JoHN MoRGAN
AND JoHN Reriss,

County Courts Act, 1875 (38 & 39 Vict. c. 50, . 6)—
General Request to Judge to take Notes—Signature of
County Court Judge,

The plaintiff in the above case had obtained a rule

nsg, calling upon a Oounty Court judge to show cause
why he should not sign certain notes taken by him in
an action,

It a that an application had been made to
the Jm question, wﬂon the action came on for
hearing, to take notes of the evidence, as it was an im-~
portant case, and might be taken to appeal,

}EAm v. HAcoN.

Queen's Bench Division IN THE MATTER oF AN AcTION

Dec. 2.

The main question argued was, whether a general re-
quest of this kind was a sufficient compliance with
section 8 of 38 & 39 Viet. ¢. 50, which requires a
Oounty (Jourt judge, in certain cases, ¢at the request of
either party, to make a note of any question of law
ised . . . and of the facts in evidence in relation
thereto,” &c.

A. Cohen (Tindal Atksnson with him) contended that
a general request was insufficient, and would entail on a
County Court judge an enormous amount of unnecessary
labour; but that there must be a request to make a
note of the questions of law which it was intended to
raise. Though the judge did, as a matter of fact, take
notes, he objected, on principle, to produce them, as the
were merely rough notes taken for his own use, an
might not improbably be misunderstood.

Holland Terrell appeared to support the rule.

The Courr (Lorp Coreripeg, C.J., and Frerp, J.)
dise the rule, on the ground that there had been
no application to the judge to take any notes within
section 6, and that the latter was not bound to sign im-
perfect notes which were not taken with view to an

8 .
ppoel Rule discharged.

Queen's Bench Division.
(Magistrates’ Case.) }Ez. parte AUSTEN.,
Dee. 2.
¢ Certiorari’—Defect in Conviction by Justices— Convic-
tion drawn up and filed—Application for Rule—
Return—Right to substitute fresh Conviction.

This was a rule to show cause why a writ of certiorari
should not iesue to bring up a certain conviction made
by justices, for the purpose of having the same quashed.

1t appeared that the conviction in question (which
was admittedly bad) had been returned to the clerk of
the ; but that, after the rule nssi had been granted,
the justices had drawn up & fresh and more formal con-
viction.

Willis and Laxton showed cause ; and contended that
it was competent for the justices, in answer to this rule,
to return the conviction in a proper shape.

C. E. Jones appeared to support the rule, but was not
called upon to argue.

The Oourt (Lorp Corerrpeg, C.J., and FrELD, J.),
upon the above facts, made the rule absolute for a cer-
tiorars to issue, without expressing any opinion as to
what might be the result of a motion to quash.

Rule absolute.

. Hoorer v THE LONDON AND
c‘”’"’“’“m Division. { NorTH-WESTERN RAILWAY
o CoMPAXY.
Raslway Campany——NeyIigmo—Paumyer’a Luggage—
Liabrlity for Loss apart from Contract.

The plaintiff took a ticket at Stourbridge, issued by

the Great Western Railway Company, and entitling him
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to travel from Stourbridge, on the Great Western Rail-
way, to Euston, on the defendants’ railway. From
Stourbridge to Birmingham the plaintiff travelled by the
Great Western Railway; at B';rminf{hnm he changed
into a London and North-Western Railway train, by
which he travelled to Euston. His portmanteau was
seen to be transferred at Birmingham into the defend-
ants’ van ; but at Euston it was not forthcoming ; and it
was not recovered till three months afterwards, when its
contents were injured by articles of a perishable nature
which the plaintiff had Baeked ingide it. The action
was tried in the County Court, when the plaintiff was
nonsuited, on the ground that there was no evidence of
any contract between him and the defendants. The
slaintiﬁ‘, subsequently, obtained a rule calling on the

efendants to show cause why this adjudgment should not
be set aside, and a verdict instead be entered for the
plaintiff.

Page showed cause.
Terrell in support.

The Court (DENRMAN, J., and LINDIRY, J.) held that
the-case was governed by Foulkes v. The Melropolitan |
Ratlway Company, 49 Law J. Rep, C.P. 861 ; for it |
was shown that the defendants had received the port-

manteau, and they were, therefore, responsible for its
loss, in accordance with the principle of that decision.

Judgment for the plaintiff.

Common Pleas Division.
Dec. 7.

Embarrassing Pleading—Breach of Promise of
Marriage.

}Mn.r.meron v LoriNg.

Statement of claim in an action for breach of promise
of marriage, stating & promise and breach, alleged that
¢ the plaintiff, relying on the said agreement, permitted
the defendant to debauch and carnally know her, whereby
the defendant infected the plaintiff with a venereal dis-
ease! HAwkINs, J., at chambers, having ordered the
above paragraph to be struck out, the plaintiff appealed.

Somerville for the plaintiff.
Crump for the defendant.

The Oourt (DENMAN, J., and LiNDLEY, J.) affirmed
the order of Hawkins, J., holding the allegation to be

em ing.
Appeal dismissed,
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COURT OF APPEAL.,

Court of Appea.
Mﬁﬂ,e‘m, }“0' MuLLiNs v. THE TREASURER
Brerr, LJ. oF TEE OOUNTY OF SURREY.

Dec. 7, 8.

Justice of the Peace— Order for Expenses of conveym' g
Mm{sra to Gaol—Monf Autlamy—-The Prusons
Act, 1877 (40 & 41 Viet. c. 21), ss. 4,28, 67,

Appeal from a judgment of the Queen’s Bench Divi-

sion on a special case, reported 49 Law J. Rep. Q.B.

267,

The Solicitor-General (Sir F. Herschell), Mr. E.
Clarke, and Mr. E. Bayg, for the appellants.

Sir Hardinge G'farg My, Avory for the re-
spondent.

Their LoRpsEIrs reversed the judgment of the
Queen’s Bench Divsion.

Court of Appeal.
JEssEL, ﬁn
Corrox, L.J. Re LackY. B parte Lacky.
Lusn, L.J.
Dec. 9.
Bankruptcy— Composition— Rights of Cyeditor not bound
: by Composition— Proof.

%Epaﬂ from a decision of Bacox, C.J.
e case is reported ante, p. 92, sub nom. In re Lacey,
ex parts Bond. The Ohief Judge allowed a creditor on
a judgment for the sum of 69/. 10s. 3d., whose name
was not entered in the debtor’s statement of affairs, and
who was accordingly not bound by a composition agreed
m by the other creditors, to file & proof of his debt
a lapse of nearly two years after the registration of
' YOL. XV,

the resolutions, and after the composition had been duly

paid.

The debtor appealed.

Myr. E. C. Willis for the appellant.

Mr. Winslow and Mr. Rose Innes, for the respondent,
relied on Ex parte Carew, 44 Law J. Rep. Bankr,
67 ; L. R. 10 Chanc. 308, :

Their Lorpsa1es di the order of the Chief
Judge ; holding that to t the creditor’s proof for her
debt was an extension of the doctrine supposed to be laid
down in Ex parte Carew, which could not be sanctioned.
In this case there was no property, no trustees, nothing
remaining to be done. This was merely & personal de-
mand of a creditor against a debtor, which the Court of
Bankruptey, having no property to administer, could not
entertain. Inthe case relied on, the claim of the creditor
was mentioned in the debtor's statement of affairs ; the
amount of the elaim being disputed in another Court,
and a fund was handed over to trustees to pay the debts,
including the claimant’s; and the Court refused to hand
over to the debtor the balance of the fund without satis-
fying or providing for the claimant’s debt.

Court of A, .
JAaMws, lfg”l
CorronN, L.J.
Luer, L.J.
Dec. 9.

Re Bowie. Er parte BREWELL.

B — Reside’ or ‘carry on Business’—Juris-
diction of London Bankm;:tcy Court — Bankers
agrola— ankruptcy Act 1 (32 & 88 Vict. c. 71),
s. 59,

Bowie was a clerk in a joint stock bank, which earried
on business within the limits of the jurisdiction of
the London Bankruptcy Court. It appeared that he was

11 .

P N
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living, and had for ten years been living, with his
mother, outside the jurisdiction.

Brewell, who claimed to be a creditor for 1477, 16s, 34,
issued a debtor’s summons out of the London Bank-
ruptey Court, and served it on Bowie at the bank, who
moved to dismiss it for irregularity, on the ground that
he resided outside the jurisdiction of the London Bank-
ruptey Court.

Mr. Registrar Murray made an order accordingly.

Brewell appealed.

Mr. Winslow and Mr. Bigham for the appellant,

Mr. M‘Intyre and Mr. Yelverton for the respondent.

Their Lorpsarrs discharged the order appealed from.
The words ‘reside’ and ‘carry on business’ had no
technical meaning, but must be construed having
to the intention of the Act, which, in distributing the
business between the London Bankruptey Court and the
Provincial Courts, had in view the convenience of the
parties; that the alleged bankrupt should be sued or
¥rooeeded against in what might be called his national

orum ; and that it was quite clear that he carried on
business within the jurisdiction, it not being esseutial
that he should be carrying on business as & principal.

Jaues, L.J.,, was disposed to hold that he might
{;i;lz be said to reside at the bank for the purposes of

ct.

Court of Apfg(d_
é{,‘n"ﬁ; Iih J Inre BuNYARD. Er parte NEWION.
in;:, L3 [InreBuxxarp. ExparteGRIrrIN.
c. 9.

Bill of Exchange—Security for Sum less than Bill—

Accommodation Bill—Acceptor Bankrupt— Proof by

" Holder against Acceptor's Estate for full Amount—

Restriction as to Recespt of Dividends.

- These cases were argued on June 24, 1880, before
Bagearray, L.J., and Oorrox, L.J., and judgment was
delivered to-day.

The question raised in each appeal was, whether the
holder of a bill of exchange, taken from the drawer as
security for a sum less than the amount of the bill, is
entitled, as against the estate of the baokrupt who had
accepted for the accommodation of the drawer, to
¥rove (1) only for the amount due to the holder ; or (2)

or the amount of the bill, with a restriction that he
shall not receive the dividends on his proof to an
amount exceeding the sum due to him on his security.

. Their Lorosarps adopted the latter view, and gave
Jjudgment accordingly.

Mr. E. C. Willis and Mr. Finlay Knight, Mr. De

Gex and Mr. Kingsford, were the counsel engaged.

Court of Appeal.
3&"13 lf,fr In re THe WrTaERNSEA BRICK
Luvem, L.J. ‘Worxs CoMPANY.
Dec. 11,18, )

Company— Exeution Creditor—Seisure by Shzrc{ before
Windeng-up Petition — Secured Creditor— Judi-
cature Act, 1875, s. 10,

Appeal from the decision of MaLINs, V.O.

- On July 8, 1880, a judgment creditor of the company

for over 50l issued execution, and, on July 10, the

sheriff seized some goods of the company under execution.

On July 14 a petition for winding up the company was

presented ; and, on July 15, an injunction was obtained,
restraining the sheriff from proceeding under the exe-
cution. On July 30 the company was ordered to be
wound up.

The judgment creditor then applied in the winding-up
for leave to enforce his execution ; and the Vice-Chan-
cellor—following the decision of FrY, J., In re Richards
& Co., 48 Law J. Rep. Chanc. 566; L.R. 11 Chanc.
Div. 676, differing from that of the MasrEr or THR
Rorrs In re the Printing and Numerical Registering
Company, 47 Law J. Rep. Chanc. 580 ; L.R. 8 Chanec.
Div. ve leave. ’

The liquidator ag;euled.

My, Glasse and Mr. Boome for the appellant,

Mr. Macnaghten and Mr. Nalder for the creditor.

Their Lorpstips affirmed the decision of the Vice-
Obhancellor. All that was intended by section 10 of the
Judicature Act, 1875, was to adopt the rule in bank-
ruptey as to the administration of assets, but not to im-
port into a winding-up the rule in bankruptey as to
whether a security could or could not be avoided under
certain circumstances, any more than it was intended to
import the rules in bankruptcy as to fraudulent prefer-
ence or order and disposition,

Court of Appeal.
Lorp Sngonix:l:ahc.
Bacearray, L.J.
Brerr, L.J.
Dec. 14.

Revenue—Succession Duty— Mortgage of Base Fee—
Resett

ment.

A from a judgment of the Exchequer Division,
repoxl"t‘:lal 49 Law } - Rap, Exch. 621. .

Sir H, Giffard and Mr. W, IW. Karslake for the
appellant, the Attorney-General.

Mr. H, Davey and Mr. Jason Smith for the respondent.

Their LorpsHIPS unanimously affirmed the judgment
of the Exchequer Division.

TaE ATTORNEY - GENERAL v.
DowLiNa.

HIGH COURT OF JUSTIOE.

Chancery Division.) In re NorTHERN CoUNTIES FIRE
JEssEL, M.R, } INsuraNcE Coxpaxy., Macrar-
Dec. 18. LANES CLAIM.

Company— Fire Policy—Fire Winding up— Proof
—Companies Act, 1862, s. 168, Rule 26— B cy
Act, 1869, s. 31—B Rules, 1870, Rule 67,

Form 32— Bankruptcy Forms, 1870—Judicature Act,
1875, s. 10,

A question was raised, in this case, whether the
holder of a fire policy was entitled to prove, in the wind-
ing up of a company, for the full amount ‘of the policy,
where the fire occurred after the winding up, and before
the time fixed for claims to be sent in; or onlz for a
proportionate amount of the loss and year's premium.

r. Chitty and Mr. R. F. Norton appeared for the
claimant and policyholder.

Myr. Davey and Mr. Oswald for the official liquidator.

Mr. Grosvenor Woods watched the case for another
policyholder.

The MasTRR oF THE RoLls was of opinion that,
whether the case was governed by the rules in Bank-
ruptey, by reason of section 10 of the Judicature Act,"
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1875, or by the Companies Act, 1862, the applicant was
entitled to prove for the full amount of the policy; and
he, accordingly, made a declaration to that effect,

Division.
BAI;.:;" 1‘{'0' }In re Ougin;;;“gmpnnn .

Executor— Retainer—Loss of Right to retain— Institu-
tion by Executor of Action on behalf of himself and
all other Creditors.

Further consideration.

An executor, who was also a creditor, instituted an
administration action on behalf of himself and all other
the creditors of the testator. The chief cletk, by his
certificate, found that there was a balance in the hands
of the executor of 958/. The executor now claimed to
retain out of the balance his own debt in preference to
those of the other creditors. .

My. Fischer and Mr, W. W. Knox for the summons.

Sir H. M. Jackson and Mr. 7. 8. Owen, contra.

Bacox, V.0, held that the executor’s right of retainer
was not lost by his having instituted the administration
action.

Queen's g::c;tl{)"”"'“’“ } ReeINA v. GAUNT.

Elementary Education Act, 1870 (33 & 34 Vict. c. 76),
8. 91—School Board Election—Corrupt Practices—
Summary Conviclion—Jurisdiction of Justices,

This was a rule calling upon certain justices to show
cause why a certain conviction, made by them at petty
sessions, should not be quashed for want of jurisdiction.

The conviction in question was for a corrupt offence
under the Elementary Education Act, 1870, s. 01, by
virtue of which ‘any person who, at the election of any
member of a school board, ... is guilty of corrupt
practices, shall, on conviction for each offence, be lia ?e
10 & penalty not exceeding two pounds, and be disquali-
fied, for the term of six years after such election, from

exercising any franchise at any election under this Aect, [q

or at any municipal or Parliamentary election.’

No counsel apsenred to eupport the conviction ; but

T. C. Tunnard Moors supported the rule, and argued
that the offender could not be convicted summarily, but
only upon indictment. The Act used the words ‘ summary
conviction’ when it was intended that the justices at
petty sessions should bave jurisdiction over the offence.
(See sections 87, 88, 89, 80.)

The Court (Lorp CoLErIDGE, C.J., and MaxNTsTY, J.
beld that section 91 must be read as though the wo
‘ summary ’ had been insvrted. The rule was accordingly

discharged.
Conviction offirmed.
a""””"i')eff‘]"” 81?"“."."”'} PrILLrpson v Hare

" Friendly Society—Loan to Member—Set-off of Deposit—

3 & 4 Vict. c. 110—Companies Act, 1862,

Appeal from the County Court.

. The plaintiff, official liquidator of a loan society, re-
gistered under 3 & 4 Vict. c. 110, sued the defendant for
the amount of a loan g&nted to him by the society, and
secured by a bond. The defendant, who was a share-

holder in the society, sought to set off moneys paid by
him in part payment of his shares in the society, and ex-
ceeding the amount of the loan. By rule 25 of the
society ¢ members wishing to withdraw from the society
may do 8o on giving notice in accordance with the
following scale [set out]. Members who are borrowers
or sureties cannot withdraw their deposits until the
loan is repaid ; and, if at any time there are more appli-
cations to withdraw than there are funds to meet the

uirements, the claims of each applicant will be con-
sidered by precedence.’

Previous to the granting of the loan the defendant had
given the requisite notice of withdrawal ; but the direc-
tors, being unable to comply with the notice, had granted
him a loan upon the said bond for an amount equal
todabo;t two- ll.rdw.eﬁf I]:is depof;it.s.tlm Tll:n()g‘unty Oog.rt
judge having allowed the set~o intiff appeale
Y. B, Smith for the plaingff, T

Alexander Glen for the defendant.

The Oourt (DENNMAN, J., and LinpLEY, J.) held that
the defendant was precluded by rule 25, and by the
provisions of 8 & 4 Vict. ¢, 110, and the winding-up
provisions of the Companies Act, 1862, from setting off
the amount of his deposits as a shareholder in the society"
against the debt due from him to the society.

Appeal allowed.

HarMOoN v Parx am

Common Pleas Division, ANOTHER, In re ELBRCrION

Dec. 6. PETITION POR SUNDERLAND
BoroveR.

Respondent sn Election Petition— Returnin, OM—
Municipal Corporation Act, 1835 (6 & 6 Wu‘n, 1V.¢.76)
—The Ballot Act, 1872 (35 & 30 Vict. c. 33)—Cor-
rupt Practices (Munictpal Elections) Act (35 & 30
Vict. . 6GO).

An extnordin% vacancy having occurred in the office
of councillor for West Ward, one of the wards of the
borough of Sunderland, a municipal corporation under
5 & 6 Wm. 1V, c. 76, the petitioner, being a duly
unlified candidate, was nominated, in writing, in his
night name of Mark Harmon by two, and seconded by
eight other, enrolled burgesses of the said borough. The
name of the petitioner appeared, however, on the
burgess roll as Mark Harmond; and the mayor, on
October 7, 1880, allowed an objection made by the only
other candidate, the respondent, Robert Park, to the
nomination of the petitioner on the ground that the
name of the candidate, Mark Harmon, did not ap-

on the burgess roll. Pursuant to notice issued

the town clerk on October 8, 1880, the alder-
man of the said ward attended at the town hall or
corporation buildings on October 15, 1880, and declared
the said Robert Park, the only other candidate nominated
for the said vacancy, to have been duly elected. The
said Mark Harmon petitioned against the said election,
and joined the mayor, Samuel Storey, as respondent.

On hovember 22, 1880, StePHEN, J., ordered that the

said Samuel Storey should be dismissed from the petition,

on the ground that he was improperly joined, not beiog
the returning officer within the meaning of the Corrupt

Practices (l\gunicipal Elections) Act (356 & 30 Vict. c.

60), s. 2.

The petitioner appealed.

G. B‘::wa for th£ fo::itioner.

Ridley for the respondent.



' 118 {VOL. 15.)

THE LAW JOURNAL. s o gan

NOTHS OF CASEE.+{

The Court (DENMAN, J., and LINDLEY, J.) rescinded
the order, on the ground that, though the mayor did
vot preside throughout the whole election, he yet did

reside when the election was virtually complete, what
ollowed being merely machinery for making known the
result of the election; and, so presiding, was & return-
ing officer within the meaning of the Corrupt Practices
(Municipal Elections) Act (35 & 36 Vict. c. 60), s. 13,
subs, G ; and was, therefore, rightly joined as respondent.

’ Order rescinded.” Costs to abide the event

of the petition,

This case was heard before the Court of .-\Epeal on
the 15th inst., when their lordships reversed the order
of the Common Pleas Division, and restored the order
made at chambers by Mr. Justice Stephen.

COURT OF BANKRUPTOY.

gng:‘ oJ. }E-"‘ parte ALLex. In re Learoyp,

Dec. 18. ‘Witox & Co.
Court of Bankruptcy—Jurisdiction— Bankruptey Act,
1889, 5. 72, .

Appeal from the Huddersfield County Court.

Tﬁe debtors, woollen merchants in London, between
May and September, 1879, had purchased, in Hudders-
ﬁeli-a.nd other towns in Yorkshire, woollen cloth to the
value of 14,0004, or 15,000/, which they almost imme-
diately pledged, at rates of interest varying from 65 to
300 per cent., with various parties in London. Amongst
other pledges, the debtors in July, 1879, pledged
of the googs,s to the amount of 6,391/ 8s. 8d., to Allen.

On September 30, 1879, the debtors filed a petition for

liq;idation.
he trustee in the debtors’ liquidation desired to set
aside the pledges to Allen as being fraudulent, on the
following grounds: That they were transfers of sub-
stantially the whole of the debtor’s property, without
! any advance, and that Allen was aware that debtors
| had bought the goods for the purpose of ing them.
+Upon the trustee’s motion, the judge of the County
* Court, on October 15, 1880, made an order that, ¢ it ap-
- pearing 1o the Court that there are questions of fact
| arising on the motion, which ought to be tried by a jury,’
+ those et;uestione should be tried accordingly in the Had-
i dersfield Oounty Court; that the evidence be taken wivd
voce; and that the Court should eettle the questions.of
fact to be submitted to the jury in case the parties could
not agree upon them.

From this order Allen appealed.

Myr. De Gez, Mr. Winslow, and Mr. S, Woolf for the
appellant: In the County Court we can only get a jury
of five, who are choeen from the ordinary list for the
borough. 'We desire a special jury.

Mr. E. C. Willis and Mr. Warmington for the
trustee.

The Omier Jupee: The Court of Bankruptey, no
doubt, has jurisdiction to hear this matter; but, in the
exercise of 1ts discretion, I am of opinion that it ought
not to do 8o, but leave the matter to be disposed of by
the ordinary tribunals. The question-at issue is of
great importance. ~The appellant desires to have »
special jury, and I do not think that the question should
be left to be tried by a County Court jury of five. The
order of the County Court must be set aside ; the costs
will be reserved.
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COURT OF APPEAL.

Court of Appeal.
Lorp Sm.{om, L.C.
Baaariay, L.J, MiLLiN@TOR v. LoRriNe.
BrerT, LJ.
Dec. 17.
Practice—Pleading— Order XIX,, Rule 4— Order
XXVII., Rule 1.

A statement of claim in an action for breach of
promise of marriage, after statingathe promise and breach,
contained a ph alleging that the ‘ plaintiff, relying
on the said agreement, permitted the defendant to
debauch and criminally know her, whereby the defend-
ant infected the complainant with a venereal disease.’
HAwKINs, J., at chambers, having struck out this para-

b, the Common Pleas Division affirmed his order
{n e 144), and the plaintiff appealed.

My, Somerville for the plaintiff.
Myr. Orump for the defendant.

Their LornsHIps reversed the decision of the Common
Pleas Division, holding that the matters stated in the
mgm h could be groperly leaded within Rule 4 of

or £IX., and ou%ht not to be struck out under Rule 1
of Order XX VII, e order of Hawkins, J., was there-
fore rescinded.

YOL. XV,

Court of Appeal.
Lorp Sn{om, L.C.
Brauwerr, L.J.
Brerr, L.J.
Dec. 17, 18,

Debtor and Creditor—Execution—Sheriff's Fees— Lia-
bility of Evecution Creditor's Solicitor to pay Sheriff 's
Fees. .

Appeal from a judgment of Bowex, J.

The solicitors of a creditor, who had recovered judg-
ment in an action against a limited company, I
with the sheriff a warrant on s jfiers facias to levy on
the goods of the company, No officer was named or
selected by the solicitors to execute the warrant. The
sheriff's officer seized the goods, and remained in pos-
session until an order to wind up the company was
made on a petition filed before the seizure. 1Inan action
by the sheriff’s officer against the solicitors to recover
fees and ion money up to the date of the wind-
ing-up order, Bowen, J., gave judgment for the de-

fendants,
My. Bigham for the plaintiff, :
Mr. R. Henn Collins for the defendants.

Their LorpsHIrs unanimously affirmed the judgment
of Bowen, J., holding that,in the abeence of any con-
KK

RoyLE ». Bussy & Sons.. .
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tract between the solicitors and the sheriff; the solicitors
were not liable. Their lordships followed Mayberry v.
M , 9 Q.B. 764, and dissented from Brewer v.
Jones, 10 Exch. 665.

Oogrt o)’ A4 3
Auzs, L.J. HarvEY (oTHERWISE FARKIE) v
Corron, L.J. RNTE :
Luss, LJ. Fa :
Dec. 17, 20.

Marriage in England—Domiciled Scotchman—English-
woman—Divorce in Scotland— Validity of Decree of
Sootch Court.

Appeal from a decision of the President of the Probate
Division, upon a petition holding that the Scoteh Court
had powertog:so' lveaman-ingewhichhadbeen
solemnised in England between a domiciled Scotchman
and an Englishwoman.

The case is reported 49 Law J. Rep. P. D. & A. 88.

The petitioner appealed.

My. Fooks, Mr. Benjamin, My. Davey, and Mr. W.
C. Fooks for the uppe?lymt. ’ ’

Mpy. Deane and Mr. Wood (Mr. Winch with them)
for the respondent.

Their LorpsH1Ps affirmed the decision of the Presi-
dent, and dismissed the appeal.

Coust of Appeal.
Lorp Sersorxs, L.C.
Baeearray, L.J.
Brerr, L.J.

Dec. 20,

Practice— Appeal— Case stated by Quarter Sessions for
the Opinton of a Superior Court—Leave to appeal—
Judicature Act, 1878, s, 45.

Upon ap, from an order of justices at petty ses-
sions, ordering the appellant to pay a sum of money to
the respondent, under section 23 o¥ the Highways and
Locomotives (Amendment) Act, 1878, quarter sessions
affirmed the order, subject to a case stated for the
opinion of the Queen’s Bench Division; and a certiorars
having issued, in the usual manner, to bring up the
case, the Queen'’s Bench Division affirmed the order of
quarter sessions, and refused leave to appeal.

On appeal from the Queen’s Bench Division,

Myr.J. H, Etherington Smith (Mr. Plowden with him),
for the respondent, took the preliminary objection that
leave to appeal was necessary, under section 46 of the

Judicature Act, 1873.
- Mr. M‘Intyre and Mr. W. Graham for the appeliant.

Their Lorosarps held that, under section 45, no leave
was 1 in cases like the present, where the
Queen’s Bench Division were exercising the original
jurisdiction exercised by them before the Judicature
Acts, and not an accidental jurisdiction under statute;
that the case was different from Regina v. The Swindon
New Town Local Board, 49 Law J. Rep. Q.B. 522, and

ReeINA ». SavIN.

was within the doubt expressed by Lord Cairns, L.O.,
in The Overseers of Walsall v. The London and North
Western Ratlway Oompmm Law J. Rep. M.O. 65.

Their lordships, therefors, the appeal; and, in the
result, gave judgment against the appellant, without
calling on the respondent’s counsel.
Court of Appeal.

JAEi{, LJ.

CorroN, L.J. $Sart v. CooPER.

LusH, L.J.

Dec. 18, 21.

Equitable Execution— Receiver tn Common Pleas Divi-
sion—Bankruptcy Receiver—Bankruptcy Act, s. 96—
Priority.

A; from a decision of Jmsser, M.R. (noted ante,
p. 181), holding that a receiver appointed by the Bank-
ruptey Oourt had priority over a receiver appointed on
the same day, but later in the d:l, b{a r. Justice
Stephen, upon the application of the plaintiff in the

action who recovered judgment in the action in the
Common Pleas Division. .
The plaintiff appealed. .

My, Winslow and Mr. W. C. Forbes, for the appellant,
relied on section 95 of the Bankruptey Act.

Mr. Macnaghten and My, Oswald were not called
upon.

Their Lorpsaies affirmed the decision of the Master
of the Rolls, holding that section 96 had no application ;
and dismissed the appeal, with costs.

HIGH COURT OF JUSTICE.
Chancery D""“‘”'}In re Frere Hovuse Parer MiLus

JesseL, M.R. OOMPANY,

Dec. 17.

Company — Windsng-up— Execution Creditor—FPayment
to Sheriff of Part of Debt—Stay of Erecution—
Companies Act, ss. 85, 87, 163, :

In this case, certain creditors had foreborne to issue
execution for a debt against the company uatil June 7,
1880, on the faith of a promise of payment by that time
of the managing director of the company. The money
was not paid, and execution was issued on June 9. On
the same day a payment of 100 on account of the debt
was made to the deputy-sheriff, who, by consent, was not
to advertise & sale for a few days. On June 10 the
deputy-sheriff received notice of a winding-up petition
presented on June 8 by a creditor, and one presented by
the company on June 10. Notices of a meeting to be
held on June 14, to pass a resolution for a voluntary
winding-up, were issued by the secretary on June 4. In
the winding-up, & claim was brought by the creditors
(1) for payment to them of the 100/ by the deputy
sheriff, he being also the official liquidator ; (2) for pre-
ferential payment to them, out of the assets of the
balance of their debt, on the ground that they had
been induced by the company to give them indulgence,
and that they would otherwise have issued their execu-
tion.
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My. Ince, Mr. Nalder, and Mr. Grosvenor Woods for
the creditors,

Mr. Chitty and Mr. Whitehorne for the official liqui-
dator.

The MasTER oF THE RoLLs, declining to consider Re
Great Ship Company's Case, 33 Law J. Rep. Chanc. 245,
4 D.J. & S. 63,and other cases, down to Re Richards
& Co., 48 Law J. Rep. Chane. 665, L. R. 11, Chanc. D.
876, as any guide for him in the exercise of the judicial
discretion given to him by the combined effect of sec-
tions 85, 87, and 163, to allow the creditors priority,
held that they were not entitled to any preferential J)sy-
ment out of the assets of the balance of their debt,
though they were entitled to be paid the 100/, after de-
ducting the sheriff’s poundage, as such sum was paid to
and received by the sheriff as their agent, without any
notice of the winding-up.

Chancery Division.\ p, Srgwagr, CROWDER v.
M‘];‘g’isv -C. STEWART.

Executor—Retasner—32 & 33 Viet. c. 46.
Adjourned summons.

This was an application by Mr. Henry Bissill, one of the
three executors of the late William Stewart, the testator
in the action, to exercise his right of retainer.

William Stewart, as one of the children of the late
OCharles Stewart, was entitled to one-fifth share of the
residue of his estate. An action had been instituted to
administer this estate in the Chancery Division, and a
receiver a %inted. Myr. Bissill now applied to receive
a sum of 186l., being the amount in the hands of the
receiver, payable on account of income in respect of his
testator’s share of residue.

My. Glasse and Mr. Bissill for the summons.

My, John Pearson and Mr. Badcock, for the general
creditors of the late William Stewart, submitted that
the Act of 32 & 83 Viet. c. 46 had abolished the exe-
cutor's right of retainer.

Mavrins, V.C., said that, apart from the question as to
the effect of the recent Act, there was really no dispute
between the parties. That Act provided that all the
creditors, ¢ aa well specialty us simple contract, should
be treated as standing in equal d ’—that is to say,

ually as between specialty and simple contract cre-
ditors—and did not, in any way, interfere with the
executor’s right of retainer. There must, therefore, be
an order as asked for by the summons.

Chancery Dimsion.
Hawi, V.C.
Dec. 17.
Will— Construction—Direction to apply Share of Residue
‘ as Part of my Residuary Estate.’

The testator by his will, dated October 28, 1869,
directed that his trustees should stand possessed of the
residue of his estate upon trust as to ome seventh part
thereof to invest the same, and to pay the income to his
daughter ¥, for life, and after her death to hold the
same in trust for her children or child attaining the age

}In re Savaer's TrusTs,

of twenty-one; and if there should be no such child,
then to apply the said share as part of his residuary
estate,

And he deelared other trusts of the remaining six
seventh shares of his residuary estate.

F. died, having had one child only, a daughter, and
she did not attain the age of twenty-one.

The question was, whether F.’s share was distribut-
able among the remaining residuary legatees, or whether
there was an intestacy as to such share,

Myr. Pearson and Myr. Cadman Jones for the plaintifis,
the residuary legatees, relied upon Crawshaw v. Craw-
shaw, 49 Law J. Rep. Ohanc. 662.

Myr. Robinson and My. Dundas Gardsner, for some of
the next-of-kin, cited Humble v. Shore, 7 Hare, 247 ; and
Hetherington v. Longrigg, 16 Ohanc. Div. 635.

Mpr. Graham Hastings and Mr. Borthwick for others
of the next-of-kin.

My. Hadley for the trustees.

Hazii, V.0, held that the case was not distinguish-
able from Humble v. Shore, and that there was, there-
fore, an intestacy.

Epwarps v. Tre Mipranp

Fex, J, Rarmway CoMpaxy,

Queen’s Bench Dwuml}
Dec. 15, 16,
Coryoration—Malice.
This was the hearing, on further consideration, of an
action for malicious prosecution.

A question reserved was, whether a corporation could
be liable for an act which required malice in order to be
actionable.

Staveley Hill and A. T. Lawrence for the plaintiff,
Powell and Evans for the company.
FRy, J., held that th> company were liable.

Oomnmngea;ol)mm}ln re SALR.

Parliament— County Vote—12l. Occupier— Proof of
Notice of Claim—8 Vict. c. 18, 5. 38, -

Registration case.

The claimant, John Sale, had, previous to the last
revision, been on the list of 12/. occupiers entitled to
vote for the north division of the county of Warwick :
but, in consequence of his change of abode, the overseers
had omitted his name from the list of occupiers for the
present year. He thereupon sent in notice of claim, and
was inserted by the overseers in the 12/, list of claimants.
His qualifaction was proved; but the revising barrister
disallowed his claim, on the ground that there was no
evidence that he had signed the notice of claim or had
authorised any one to sign on his behalf. The revising
barrister having refused to state a case on appeal, a rule
nisi was obtained, under 41 & 42 Vict. c. 26, 8. 37, call~
ing on him to show cause why he should not state a
case.

Lawrance and Coltman showed cause against.

Mellor and Crompton appeared in support.
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The Oovrt (GROVE, J., and LorEs, J.) discharged the
rule, holding that the barrister was entitled, under 6
Vict. c. 18, s, 38, to require proof that the claimant had

given due notice of claim,
Rule discharged.

Exchequer Division.
RY, J.
Dec. 16.

MATHEWS v. JEFFERY.

Metropolitan Burials Act, 15 & 16 Vict. e. 85, 3. 33—
Graves—Real Estate.

Acting under section 33 of t}lia:dAect the cor-
ration ted certain grave spaces in ceme
pt:Elim athews, her beirs and assi Tl{n phil?él’f
was the eldest son and heir of Eliza il{‘:thewa, and also
her administrator. The defendant was the husband of
a sister of the plaintiff, who claimed a right to bury his
children in the grave spaces. A question of law in the
action heard on further consideration was, whether the
plaintiff had the control over the grave spaces and was

boards.

| entitled to prevent the defendant from using them.

Jelf and H. D. Green for the plaintiff.

The Hanley corporation were the burial board of their i Anstey and Tyssen for the defendant.

district. The Metropolitan Burials Act, by a subse-

quent Act, has been made applicable to local burial’

FRry, J., held that the plaintiff was entitled.




THOE LAW JOURNALL.
Jan, 15, 1881,

INDEX TO

VOL.

SUBJECTS.

XV.—1880.

PAGE

ABorrioN—Attempt to ure—Noxious thing . 23 Artisans DweLLiNes Acr, 1875, schedule, clause 11—

ACKNOWLEDGMENT BY Eir:mn WouaN--In New Zea- Provisional award—Omission of interest—Pouwers of
land—Aflidavit befors ordinary commissioners . 120 arbitrator . . . .

ApunusreaTioN.—Judgment creditor—Priority—Judi-

ASSIGNMENT OF FUTURE Rm —-Snrrender of lease

catare Act, 1875 . . . . . 28 after notice.of assignment—Effect of, on right of as-
——— Decree—Foreign creditor—Intended action to signee to sue for remt accruing after nnmnder—
enforee claim in foreign country—Injunction. . 114| Judicature Act, 1873 . .

Intestate—Advances to children—Form of in-

quiry .

Forengn letters of—Domicile—Power to gm
receipt

——— durant minore /Flatc——Mortgngo and sale of
uuta—Prelg:dlco of infant

ALppeMAN—Private arrangement with " ereditors—Dis-
qualifieation — Municipal Oorpora.tlona Act, 1835,
Debtors Act, 1869 . .

Axcmaxt Liorrs.—Plaintiffs’ me vacant—Int.erloculory
injunetion

Plaintiff’s site vacant—Interlocutory mJunc-

tion . .
ANXUITY DOt regutered—Purchaaer—Eﬁ‘ect of notice .
ArrrarL—Jurisdiction—Criminal cause or matter—

Offence against bye-laws made under the Elementary

Education Act, 1870—Judicature Act, 1873 . .
Order for new trial upon payment of costs .
ARBITRATION, rubmission to—Rule of Court—Compell-

ing attendance of witnesses—Unnecessary upphca-

tion .
submission to—Rule of Oourt-—-Compolhng at-

tendance of witnesses .
Agreement to refer—Rovocation—Common Law
Procedure Act, 1864 . .

under Railway Act—Incorpomt.non of Lands
Clauses Consolidation Act, 1845—Costs . .
Arnesr.—Warrant of commitment—Jurisdiction of
Justices o e 0 .
VYOL, XV,

. 123

ArracEMENT OF DrBTs,.—Moneys in hands of recelvor
of the Court—Moneys to become payablo in futuro—-
Rules of Court, Order XLV, .

Avcrioneer.—Liability for goods reeol\'ed for salo .

. 118
. 143

BarLee—Pledging of goods by—Canalian law—Notice.
Baxxruprcy—Rules 271, 273, 275, 303, 304, 305, 307
—Proxy pmont. but not voting—Bankruptey Act,

122

s| 1869 .
% Paymont of dividend—Notice of claim of se-
og! cured creditor—Rules, 1870, rule 310—Bankrnptey
10 Foml, No. 126 .

.——.Oourt of——J’urud\ct:on-—Seuuro beforo act of
y—Bankruptey Act, 1869 .

—_— Pen ing appeal to House of LordA—Appl\muon

to Court of Appeal to rehenr their decision—Juris-

‘8. diction—Bankruptey Act, 1869 —Judicature Act, 1873
I —Judicature Act, 1875 .
! —— Disclaimer by trastee of leasctold mumot-
18, Leave of Court—Bankruptey Act, 1869—Rules of
1871, rule 28—Evidense—Notice sent by registered
43|  letter .
R Two petmons—AdJudlenmn on secord pom.lon
- 155 without notice to first petitioning creditor—Rights
. of first petitioning creditor—Person aggrieved—Pro-
€0 cedure
‘ Exeeut:on—Bankmptcy Act, 1839 Notice of
80, act of bankruptey . . . R

1L

PAGE

15
85

7
65

97

22
82

34
1



154 THE LAW JOURNAL. INDEX 70 NOTES OF CASES.
PAGR PAGE
Bavxruprcr.—Practice—Time for appealing—Twenty- Czeriorart.—Lands Clauses Consolidation Act—In-

ote Gays from date of order—Order pronounced—
Order settled— Bankruptcy Rules, 1870, rule 143—
FEx parte Cochrane, 48 Law J. Rep. Bankr. 81, L. R.
9 Chanc. Div. 698, distinguished . . .
e~ Liquidation by arrangement—Fraundulent omis-

sion of name of creditor from statement of debts—

Bankruptey Act, 1869 . . . .
Assets in Ireland—Assets in England—Adjudic-
ation in both countries—Jurisdiction—Conflict—Ad-
Jjudication er debuto justitie —Bankruptey Act, 1869
Annalling adjudication on equitable grounds—
Real Property Limitation Act, 1874 —Bankruptey

Act, 1869 . . . . . .
ights of creditor not bound by

Composition— Ri
composition—Proof—Jurisdiction—Bankruptey Act,
1869 .

f—Liability provable—Discounter—Gene-
ral guarantee—Indorser —Bankruptey Act, 1860 .
Composition—Debtor’s statement—Bankruptey
Act, 1869 . . . . . .
Act, 1869—Execution creditor—Title of trustee
—Act of bankruptey—Notice . . .
Composition—Rights of creditor not bound by
composition—Proof . . . . .
*Reside’ or ¢ carry on business’—Jurisdiction of
London Bankruptcy Court—Bankers' clerks—Bank-
ruptcy Act, 1869 . . . . .
Court of—Jurisdiction—Bankruptey Act, 1869
Bastarpy.—Appeal —Sessions order quished not upon
merits—Second order—Jurisdiction of justices .
Bir or Excmaxoe.—Principal and surety—Right of

40

65

79

80

92
07
98
131
145

145
148

7%

indorser to securities of acceptor in hands of ereditor 133

Security for sum less than bill—Aoccommoda-
tion bill — Acceptor bankrupt — Proof by holder
agsinst acceptor’s estate for full amount—Restriction
as to receipt of dividends . - . . .

—— Bills of Bale Act, 1878—Invalid as against
grantor if not attested—Mortgage . . .

—-—T Grantor and grantee—Sale by grantor of goods
—Trover . . . . . .

e——— Trader—Grantor and grantee—Implied license
to carry on business—Bond fide purchase of goods
comprised in bill of sale—Growing crops . .

——— Affidavit sworn before solicitor to parties to
bill of sale—Whether valid . . . .

Consideration—Bills of Sale Act, 1878 . .

——— Effect of non-attestation as between grantor
and tee . . . . . .

——— Statement of consideration—Bills of Sale Act,
1878 . . . . . . .

Validity— Statement of consideration—Explan-
ation by solicitor—Bills of 8ale Act, 1878 . .

———— Sale of stock in trade—Trover . . .

———— Registration — Trade machinery — Fixtures—
Chattels —Bills of Sale Act, 1878 . . .

————— Prior. mortgage of freeholds and leaseholds—
Consolidation of mortgages . . . .

—_— ing forth consideration—Bills of Sale Act,
1878 . . . . .

= Consideration—Receipt clause . . .

e—— Growing crops—Severed and stacked—Chattels
—Registration . . . . .

——— Consideration—Prior unregistered bill of sale .

Consideration—Bills of Sale Act, 1878 .

Boxp,—Condition— Repsyment by instalments—Proviso
for immediate payment on single default—Penalty .

. .

Caeriees.—Railway and Canal Traffic Act—Limit of
lindility O .

146
10
20

25

36
39

43
48

57
67

68
72

92
129

130
189
140

04

67

quisition to assess compensation under—Time within
which a certiorari will be granted to quash inquisi-
tion—Discretion . . . . .
Defect in econviction by justice—Conviction
drawn up and flled—Application rulo—Return—
Right to substitate fresh conviction . . .
Crariry.—Administration—Scheme— Cy-prés — Diver-
sion of eleemosynary funds to educational purposes .
Jurisdiction of County Court—Claims of mana-~
ers of school against their collector—Charitable
sts Act . . . . .
CHARTEB&-PARTY.—Demurrage . . . .
Crsqus.—Stolen cheque and forged indorsement—Neg-
ligence of holder—Trover . . . .
Caunlcui'—Chueol—Priuta chapel—Trespass — Right
to light . . . . . .
Cuvurce Discrrrine Act.—Meaning of the words ‘It
shall be Jawful’—Discretion of bishop as to issuing a
commission—Mandamus . . . .
CoruLision . . . . . .
Couuox.—* Common pasturage and herbage '—Extent
of right . . . . . .
Coxpany.—Shares fully paid up — Estoppel — Com-
pavies Act, 1867 . . . . .
Commission paid to secre and solicitor of
company—Rexolution of board of directors that com-
mission should be allowed—Liability to repay .
Winding-up—Petition by one company to wind
up another company—Affidarit in support of petition
Companies Act, 1862 —Acting as director with-
out qualification—Misfeasance—Compensation .
Debentures—Winding-up—Charge on property
of company, when taking effect . . .
Companies Act, 1862—Judicature Acts—Rules
of Court, Order XVI, Rule 5; Consolidated
Order VII., Rule 2—Proceedings under section 165
inst estate of deceased person ; and sgainst some
withoutjoiningall of persons jointly and severally liable
ase of by—Inconsistent memoran-
dum and articles of association—* Ultra vires’—Com-
panies Act, 1862 . . . . .
——— Execation—Injunction to stay ‘ proceeding’ in
Exchequer Division —Companies Act, 1862—Judica-
tare Act, 1873 . . . . .
Companies Act, 1862—Trustee for policyholders
whether an ‘officer ’ of the company . . .
——— Debentures repayable at. future date—Winding-
up before date—Enforcement of security . .
Companies Act, 1862 —Acting as director with-
out qualification—Misfeasance . . .
Financial—Power to take shares in other com-
panies—Memorandam of association . . .
———— Winding-up—Proof—Breach of contract--Con-
tract todeliver fully paid up shares—Non-registration
of contract—Contributory negligence—Measure of

— %inding-np—-—Debu and expenses of winding-
up paid—Rercinding contract to take shares—Com-
pames Act, 1862 . . . . .

Prospectus—What contracts should be diselosed

in pres —Companies Act, 1867 . . .

nlimited assurance—Shareholders and assur-
ance members—Contributory—Primary liability .

——— Winding-up petition-—Abandonment of petition
~—Opposing creditors—Costs of appearance . .

o Promoter—Money obtained from vendor—Order
to refond—Bankruptcy of promoter—Order of dis-
charge—* Debt incurred by means of fraud or breach
of trast’—Bankruptey Act, 1869 . . .

‘Winging ups-Practice—Advertisement in local

newspapers-—QGeneral Orders, 1862 . .

143

114
81

76
82

10
18

81

52
59
63
83

n

98
99
1

1:3
16




INDEX TO NOTES OF CASES.
Jan. 15, 1881,

THE LAW

JOURNAL. 155

PAGE
CompaNy.—Winding up—Public officer—Documents—
Interrogatories—Rules of Court, Order XXXI., Rules
1,45
— " "Proference llm-ea—Dmdend—Pnyment out of
capital—Profits of particular year .

Fire policy—Fire after mndnng-up—Proof—
Compenies Act, 1862—Bankraptey Act, 1869—Bank-
ruptey Rules, 1870—Bankruptey Forlns. 1870—Judi-
cature Act, 1876 .

— Execution creditor—Seigure by sherif’ before
x:dmsg-np petition—Secured ereditor—Judicature

1875 .

e——— Winding-up —Execution crodltor—Paymont to
sheriff of part of dobt—-Stayof execution—Companies
Act . .

CowpaNIES ACT. -~ Summons lgumt directors to repay
dividends impropeyly distributed—Lapse of time .

Coxpawtes Acr, 11?62 .—Association I l‘l’f rlnoro than
twenty persons—Non-registration—Illegal contract .

CourosiTiox Duxn.—Assessment of ralue of secarity—
Rademptlon—Bonkmpwy Act, 1861 . . .

CompPrOMISE . . . . .

gg:vn - gl:?!l mnmpm‘i t Rodolivery

SION,— roperty — Redelivery
obtained by fnndgilhghu of mnol;nt. transferes .

OorrriET.—Registration after cause of action—For-
feiture—Copyright Law Amendment Act, 1842 .

Thm Hoxthnng—colonred copy of original picture

—The

ion of pirated amclo—Knowlodgo of

puu'y— of action . . 83

CorroraTion.—Malice . . S 181
Cosrs.—Collision—Both ships i in fault . . 60

~——— Action for recovery of land—Third pomn, not
party, ordered to pay costs—Judicature Acts . 95

e——— County Courts Admiralty Jumdxcuon—-R.SO
Order LV,, Rule1 . . 127

Couxrr Cousts Act, 1875. —General requeot tandgo
to take notes—S8igoature of County Court judge . 143

—_— Appul—Pomu not argued at trial—Notes of
County Court judge . . .

Fund—Expenses of oonvqyxng pruonm to

gaol— Period of committal'—Prison aathority .

CovananT.—Restraint of trade—Foreign judgment .

. 119
. 128

. 146

. 146

150
126
106

51
101

68
70

49

19
18

Dauaces, Measure or,—Vendor and pnrchmr—Agreo-
ment that purchaser shall pay purchise money to
vendor's creditors—Bankruptcy—Trustee's ngln to
sue for breach of agreement . . .

= Contract for supply of coal . .

DzBTOR AND Cmrron.—Oompo-mon—Secunty—VAln-
ation—Right to surplus proceeds—DBankruptcy Act,
1869—Bankruptcy Rules, 1870 . . 136

Execution—Sheriff's fees—Liability of exocu-
tion creditors solicitor to pay sheriff’s fees . . 149

Dm.—Commctlon-—Forfounro—Shm;f clause ., 38

Darrvu.—Action to recover deed—Fraud by solicitor
—Forged memorandum of deposit—Purchase for
valae without notice—-Judicaturs Act . .

Discoveay.—Aflidavit of doouments—Further affidavit .

* Doxatio Moztis Cavsi. ’—Depomt.—Choqno—-Prom:-
sory note . . . .

Promissory nou .

Dovusre Proor.—Two firms eompoud of same pouonl
—Administration of one estate in two countries—

Bankruptoy Act, 18690 . . . . .

82
105

125
125

95
103

45

Easmumnt,—Way of necessi
Air~Presumption

—Extent of reservation . 24
covenant , . . 103

rp———

43 | Executo

PAGE

Evrzcriox PsriTioN.—Security for costs—Naomber of
sureties—Recognisance by one surety—Parlismentary
Klections Act, 1868 .

Respondent 1n—-Retnrn|ng oﬂm—l{umelp;l
Corporation Act, 1835—Ballot Act, 1872—Corrupt
Practices (Municipal Elections) Act .

Ecteuextary EbucaTion Acrs, 1870 and 1873. —School
Board election—Mods of questioning election— Ballot
Act, 1872—Corrupt Practices Municipal Act, 1872 .

Deficiency of school fund—Power of Board to
borrow for tempomriy

~——— School Board election—Carrupt pncheu—Sum-
mary conviction—Jurisdiction of justices . .

Exrroyses AND WorxMEX AcT, 1875.—Workman em-
ployiog sub-workmen . . .

Equitasts Exscurion.—Receiver in Common Pleas
Division—Bankruptey receiver—Bankruptey Act—
Priority

Evnm«:s.—Bulu of Conrt, 1876—-01\‘101- LVIII.,
Rule 5—Fresh evidence on appeal— Vivd .

Reputation—Declaration by deeenod members
of family— Post litem motam—Evidence inadmissible

—— Pu docnmont—Admmblhq to prove birth-
place and age .

n—Rotnmr—IMl of right to mm—lmtltn-

tion by executor of action on If of himself and

all other creditors . . . e . 147

Retainer . . 161

Expacrant Heir—Catching bnrgsm—Umry—Inhmy 120

84

. 147

60
4
147
139

. 160
22
87
93

Fixes AND Recoveaizs Acr—Conveyance of married
woman’s lands—Conenrrence of husband—Execation
of conveyance—Summons under the Vendor and Pur-
chaser Act, 1874 .

ForrieN ArracHuzxr—Lord l[-you Conrt—Secuod
Creditor—Bunkruptcy Act .

Fraups, Staturs or—Letter of mundmg busbaod—
Agreement to settle wife's property

FrianpLy Socixry—Loan to mmbor—Sob-oﬂ‘ of dopont
—Companiss Act, 1862 .

. 137

30
. 132
. 147

Guaraxrae—Act of Parliament—Construction—Trust
—Practice—Parties . 8
ew——r Death of gunntot—Noﬂoo ‘thereof—Deter-
mination of too . 132

GUARDIANS. — —Ez oﬁcio - County Jutxeu -
County of a town . . 47

Hiouwar—Projection over footpoth-Obotmcuon . 47

Hussaxp axp Wirs—Wife's authority to pledge ber
husband’s credit—Secret revocation of authority 49, 134

——— Couveyance by marcied woman , . . 59

Il«!lf!l!l:? Resioxatiox Acr, 1871—Pension—Right

of set-

Inparr. —Bmh of promiu of mn'itgo—mﬁﬂumn— .
Fresh promise

Irmasrrsp Houss Duty. —Warehouss i i clnrgo of care-
taker—Exemptiou from house duty .

Inyuxcrion.—Mandato mine — Preserv-
ation of proj gmpmg out— Judicature Act,

L, Rule 8 .

88
96
42

1878, Order
Insunance.—War risks—Valued pollcy—Toul loss—
Money received by oune sovereign State under treaty
with er for war losses of subjects . 104
———— Construction of policy—Death by dro'nug . 135
——— Coupaxy.—Sharsholders and policyholders . 132
———— Fire and life—Distinct departments—Past fire
member— Contributory—~Companies Act, 1862 « 3

15



156

THE LAW

JOURNAL.

Jan. 15, 1881.

EX TO NOTRS OF CASES.

PAGE

Jupeuent DeBror possessed of equity of redemption—
Mode and time of applying for receiver—Iunterlocu-
tory order—Judicature Act, 1873—Rules of Court,
Order XLII., Rules 1, 23 . .

JumispicTioN.— Justices— Assault and battery—Snm-
mar.y Jnrudxctlon—On‘ur of Jumdlctton——‘ Mens

Jvmcu oF TRE Prace. Z_Order for expenses " of con-
veying pnsoners to gaol—Prison authority—Prisons
Act, 187 . . . . .

KrpNarPING Ac'r, 1872,— Seizure of vessel—Justifica-
tion .

Kirwaz Boory.—Grant by Crown to Secretary ‘of State
in trust for ascertained persons—Account .

Laxp Deanvace Acr, 1861.— Validity of notice under
the Act—Application to justices—Injunction—Pro-
hibition—Judicature Act, 1878 .

JTaxororp anp TeNant.—Implied covenant—Under
lesses .

— Constnctxon of lense—TLessce’s license to mtgn
not to be nnreuonably vlthheld——Covenantby lessor,
or qualification of lessee's covenant .

Laxps Crauses CoNSOLIDATION AcT, 1845—-Super-
fluous lands . .

Settled leaseholds — Oompulsory purchue—
Tenant for life and remnindermen—Apportionment.
of purchase money .

, 1845, —Owner— Person in poneemon—Advem

possession—Disability — Real Property Limitation

Act, 1874 .

YVendor of land to rzulvmy company—Rent,-
charge—Right of vendar to re-enter under covenant .

Part of house . . . . .

Estate in lease—Tenant for life and remainder-
man—Form of order .

=———— Bale by trustees for pm-tlu absolutely ‘entitled
—Appointment of one trustee as surveyor—Power
of sale when determining

Lassn.—Bankrupt firm—Disclaimer by trastee—Proof
Ry lessor against separate estates—The Bankruptcy

ct

e——— Bankruptcy—Disclaimer of, by trustee in bauk-
ruptcy —Effect of disclaimer—Liability of trustes for
rept after disclaimer—Use and occupation—The Bank-
ruptey Act, 1869 . . .

Lzaacies.—Cumulative, or in nbstltutnon .

Leoacy.—Executor—Set-off

Lipar.—Rival tndm—beellJus clrcnhr—Axhclo ot‘ .

commerce—Right to use original maker's name—
. Injunction . . . . .
anllego—Mnheo
Lirr AssuraNcB SoCIrTY's Acr, 1870-- mdmg-up—
Policybolder—Creditor— Fiat—Injunction .
LimiTaTioNs, STaATUTE O¥—Renew Jease—Succession
::leeeluiuﬁuleomu' ioners touhtaeofeorpomtlon
o .
Promissory note pa; ble after domund—Pay—
meut of interest—Time when beginning to run .
Unknown entry .
LiquipaTION. —Sownty—Jndgment—Wnt of akgtt——
Beizure—Filing of petition—Bankruptcy Act, 1869 .
=—— Petition—Filed after office hours—Notice of act
of bankruptey—Execution creditor . . .
Solicitor's lien—Production of deed
———— by arrangement—Resolutions giving absolute
power to grant di tance by dissenting
creditor of bemefits under a liquidation scheme—
Bankruptey Act, 1869 . . . .

13¢

27

. 145

42
53

26

. 187
13

29

87

44
89

. 113

. 125

. 182

21

43

. 100

59
61
74

119

33

PAGE

LiquipaTion.—Creditor's application to examine pri-
vately the debtnr—Banh'uptcy Act,1869 .

Notice of claim of—Secured creditor—Declar-
ation and payment of dmdend by trustee without
making a reserve in reeRoct. of claim—Bankruptey
Act, 1869—Bankruptey Rules, 1870, rules 136, 312
—Bankruptey Form, No. 126 .

~——— Composition—Enforcing ceennty—anmdat.xon
closed—Power of the Court—Bankruptcy Act, 1869
—Ban cy Rules, 1870, rule 78

Registration of resolations—Prior ndjudlmnon
of bankruptey

LocoMoTIve AcTs, 1861 and 1865 —Nmmnee—Loeo
motives used on roads—Injuries by—Lmblmy of
owner of locomotive .

Lutx’?ln;:—-lieoeptxon of, in \mheensed houae—Honest.

16! . . . .

Maxsraventer.—Unlawful act— Bjable negligenee .
Marivs Insorance.—Total loss— \-age and costs—
Suing and labouring clause . .

Stranding

Constructive total loss-—Rtght of master to sell

ship—Case of stringent necessity— Evidence

Time policy—Perils insured agaum.-—Defect
in the subject-matter of insurance .

Marrues—In England—Domiciled Scotchman-—-Eng—
lishwoman—Divorce in Scot.land—Vahdlty of decree
of Scotch Court

Settlement—Covenant to settle sﬂar-wamred
property—Exception of property otherwice settled—
Property given to wife to her separate use .

Marrep WoxaN.—Separate estate—General ongoge-
ments—Separation deed trusts—Statute of Limit-
ations

D — Sepamto propcrty—Form of Jndgment ngamst
married woman having s te property

Next friend—Security for costa—Order XVI.,
Rule 8—Practice .

Maermep WoMEN's PROPERTY Acts.—Action for wife's
debt contracted before marriage—Receipt of assets
by husband

MasTR AND SmRvANT—Written character—Libel—
Production of letters—Privilege .

Weekly hmng—-mework—Construet:on of
contract—Employers and Workmen Act, 1875 .

MgeTroPuLIs Locat MaANAGEMENT Acr, 1855.—Street
being a highway—‘ Vest, meaning of—Property
limited in interest and duration—Disused street .

MerroroL1TAN BURIALS AcT.—Graves—Real estate .

MerrororLiTAN CoMMONS SuPPLEMENTAL Act, 1877.—
Common dedicated to use and recreation of publie—
Right of public meeting, how limited—Bye-laws,
validity of

Merroporatax LocaL MaxacEMENT Acrs. —Rxght of
owner oumdo metropoht.an area to use metropolitan

drain .

Mln.—Fencmg "shaft of abandoned mine—Owner—
Person interested in minerals—Lessee—Duchy of
Lancaster—Maetalliferous Mines Regulation Act, 1872

Mortoaae—Of house and farniture—Deed not regu-
tered—Possession of tenant—* Apparent posseesion ’
of mortgagor—Bills of Sale Act, 1854 .

~——— Consolidation — Foreclosure — Two mortglgod
estates, one forfeited at law, one not .

—~——— of freeholds—Contemporaneous mortgago of
leuoholdn for same debt—* Collateral security’—
Mo debt, how to be borne . .

First and second—Distress by first mortgagoo

under attornment in his m ge deed— Distress by

second mortgagee under similar attornment in second

mortgage . ° . .

48

. 127
. 134

42
30
141

30
50

91
. 122

. 137

61
67
62

24

129

86
162

33

17

27

28
82

107

130




INDEX TO NOTES OF CASES.
Jan, 15, 1881,

THE LAW JOURNAL.

157

PAGB

Mogroace.—Consolidation—One security no longer
existing

MORTOAGER IN "Possessto. —qumdauon —Injunctlon
—Jurisdiction—Bankruptey Act, 1869 . .

o~ Covenant to pay interest, with proviso for re-
duciog rate on punctual poyment—Psymont to re-
ceiver for collecting rents—Stains v. Banks, 9 Jur.
(~.8.), 1,049, was reversed on appeal (Reg. le 7B,
1863, 1,761) . .

MorrGaGERs, —-Pnonty—-Oonm'ncme notice . .

Mozroaces. — Consolidation — Redemption suit —
Parties

Mowrsamv.—Statutes of —-Impnro persona.lty — Bond

. 134
106

123
54

14

charged on police rates . 107
Muricrear l‘fwnox —Qunlnﬁcauon of candidate—
Conclusiveness of register . 25
Muxrcrear  Evecrions Acr, 1875—Nomination paper
—Number on bargess roll of seconder—Ballot Act,
1872 . . . . . . 60
Neovuoaxce.—Ticket issued by one company—Pas-
senger carried in train of anothor—Lmbnhty for
injuries . 41
Child unable to take care of nself—Ttap 120
Nxxt Friexn.—Removal of — Refusal to appeal . 90
Nuisaxce.—Highway—Injunction—Damages . 38
Urinal—Metropolis Local Management Act—
Injunction . . . . . . 136
Osscans Boaxs.—Order for destruction—Death of com-
plainant before order—Lapse of proceedings . . 19
Panviamenr, —County votes — Alteration of parish
boundary—Borough boundary unaffected—Divided
parishes and Poor Law Amendment Act, 1876 .27
Trial of election pamxon-—Parlmmonmy Elec-
tions Act, 1868-—Jurisdiction to administer interrog-
atories 84
Place of trial of election petmon—Speunl cir-
cumstances . - . . . 91
County vote . . 127
County vote—12/. oecnpler—-Proof of notice of
claim . . . . 151
ParTITION. —Snle—-Ovemdmg teust . . 70
Right to—Active trusts to be porformed . 87
Act, 1868 . . . . . 98
ParTNERSHIP . 12
- Survmng pcrtner cnrrylug on business after co-
partner's decease—Distribution of profits . 11
Curried on in name of individual member—Bill
of exchange—Liability of dormant partner . 34
Parent.—Infringement—Custom house lgenu—Pme-
tice—Amendment at hearing . 64
Perar Acrion. — Limitation — Party gnored Gold-
smithe’ Comguy—()ounurfelt hall-mark . . 132
Prrre1UITY. —Restraint on aaticipation—Gift to class
of which some members in esse 94
Pemimion  oF Bxcu‘r-—Suporannnntlon Act, 18.;9—
Demurrer 55
Next of hn—Rxghu of the Crown—Solicitor to
the Treasury—Moneys paid to—Interest on . 89
Prarmacy Acr, 1868.—Sale of poisons by unquahﬂed
person—Company with drug department—Applic-
ation of statute to corporations . B . 36
. . . . 109
Pouicy oF ASSURANCE. ~Death of assured—Delay in
proving will—Interest . 87
Poor Law.—Pauper—Order of removal made wnhont
corroborative evidence — Appeal to sessions —
Grounds of a; —Reception of corroborative evi-
dence on ap) ¢ 3 . B . 138

r

Poor Rates.—Warrants of distress—Summary juris-
diction of justices—Procedure

Liability to be nted—-Muket—Oecuplor of

stall

Oecupatnon by owner of lmd—%ﬁle of grau—-

License of pasturage .

Refreshment eontw:tor—Qnart,er seenons—
Appeal against assessment— Admissibility of evidencs
~—Annual value less than rent—Case stated by ses-
sions—No certiorari—Costs of proceedings in Supe-
rior Court—Rules of Court, 1880, Order LXII., Rules
55, 69 .

Powse To ArpornT by tenant for life—Exercise of
power by infant .

Powsr or APPornTaeNt.—Settlement of real estate
subject to power of sule—General, by will—Sale and
reinvestment in pqrsonalt.y—Appommont. of ‘all my
pereonal estate '—Wills Act .

Powxz 1o Arroner, general, real estate by will—Gift
over, in defsult of appointment—Appointment to
trustees upon trust for C.—Death of C, in lifetime of
appointor—Resultiog t:rnst for settlor or appointor's
heir-at-law .

Powsr or Sare of land.—Charge of debtl—Powu' to -
executors—Administrator cum testamento annexo

'AGB

47

. 126

. 138
46

63

118

. 102

Pracrics.—Non-appearance of defendant—Personal ser- - -

vice of statement of claim with writ—S8ua uent

filing of claim—Rules of Court, 1875, Order

Rale 6; Order XXI., Rule 16 .

Inqmry what due for costs—Disallowanes of all
costs—Objections to disallowance—Rules of the Sa-
preme Court (Costs), Order VII., Rules 26, 30, 32

—— Taxation—Order of course—How obmnable .

———— Service out of jurisdiction—Rules of Court,
1876—Order XI., Rule1 .

— Service out of Jnmdxctlon—Counten-clmm—
Rales of Court, Order XXII., Rule 6 ; Order XI. .

Wrong phmuﬂ‘—Order XVI, Rules 2,13 .

Counter-claim — Reply — J oinder of issae—

Striking out reply—Order XXVIIL., Ruale 1—Oxder

XIX., Rules 20,21—Rolfe v. Maclaren not followed .

"Foreclosure aciion—Further mortgage dente
lite—Action continued against mortgageo—}l’{:lu of
Court, 1876, Order L., Rule 2

——— Costs—Action or issues tried by nry-—Coou
following the event—Several xuues—Eunz where
plaintiff succeeds on some issues, and defendant on
others—Order LV,, Rule 1 . .

—— Foreclosure— Absolute power of attnrney

Third party not.Ieo—Indemmty—Ordor XVI

Rule 18—Motion or summons

Replevin bond—Judgment by default in action

on a replevin bond floal, not interlocatory—Writ of

inquiry unnecessary

Amendment of pleadlnga—Addlt.lon of plmmﬂ‘o
at trial of the action—Rules of Court, 1875, Order
XVI, Rale 13, and Order XXVII., Rule 6 . .

——"Time for appealiog — Final or iaterlocutory
Jjudgment—Rules of Court, Order LVIIL., Rule 15

Purtnenhlp—Coeu—Purtnemhlp auou, what

Costs on hlgher soale—Rules of the Supremo
Court (Costs), Order VI., Rule 2—Special injunction.

—— Roference to Court by & judge at chambers—
Lapsed motion .

Staying several actions on the appheatmn of

the plaintiff until one had been tried as a test action .

Time for appealing—T wenty-one days from date

when order pronounced —-Bmkmptcy es 1870,

Rule 143 .

Solicitor—Petition—Personal servics of order—

are

Service of gotice of motion for attgchment

»

[ B - X



158

THE LAW

INDEX TO nous OF CASES,
5, 1881,

JOURNAL.

PAGE

Pracrice.—Joinder of causes of action—Aection for the
recovery of land—Action for declaration of title and
ancillary relief—Order XVII., Rule 2, Rules of
Court, 1875 . .

«——— Third parties who have appeared under Order
XVL, Rule 20—Party to the action—Order for dis-
my of documents by such third partlen—-Onder

L., Rule 12 .

—— Costs in bankrupu!y—Co.u at common law—
Set-off

e—— Order XIV Rules 1 and S—Shovnng causo—
Payment into Court of sum indorsed on writ of
summons .

— ﬁont into Court—Sopuat.o claims—Order

o 1

Arblmnon-Snbmmmn to be made 8 "rule of

Divisional Court—Rule of Queen’s Bench Division—

Motion in Chancery Division to set aside award

Notice of trial—Entry for trial —Close of plud
ings

— Pleadmg——Achon for hbel—Demal of libel and
mmont into Court—Rules of Court, Orders XX VII,

— Sernee out of Jumdlct.mn—-Bulu of Oonrt, 1845
~—=Order XL, Rule 1

—e— Motion for new trial—Action in Chanoery Divi-
sion—Issue of fact tried at assizes—Rules of Court,
Order XXXIX., Rules 1, 1a. (Rules of Deoombor,
1876); Order XXXVI,

Privilege of Parlmment-—Commttd for oon-

tem .
__ptcom on hlgher scale—In r_]tmct.wn prme: pal re-
%}f nﬁu ht—Additional rules of Court (Costs), Order
" .
—— A l-—'l‘uno for appealmg—Settlng down case
for hearing—Order LVIII., Rules 2, 8, and 15
——— Bervice out of Jurmdlctlon—Fotm of affidavit—
.Chancery and common law forms . . .
tories—Collision action
——— Administration suit—Parties served with notleo
of decree—Further consideration .
~—— Case stated by inferior Conrt—Appoal from
?’dqment of Divisional Court—Leave to appeal—
udicature Act, 1873; Public Health Act, 1875
Settled Estates Act. 1877—Form of order for
interim investment .
— Notice of claim between eo-defendants —_
Order XVL, Rule 17 . .
———Duoovcry—Aﬁdnvlt of dooument.l-Rulu of
Court, Order XXXI., Rule 12 .
ewmn—r Order rel‘ernng jasues to official referss made by
;n at trial —Appeal —Whether to Divisional Court
of A —Judicature Act, 1873 . .
Appeal—Shorthand notes—Taxation of costs—
‘When application to allow costs of shorthand notes
lll{:ii {T appeal ought to be made—Order LVIII.,
o L.
= Appeal from order of Divisional Court—Inter-
locutory order — Rules of Court, Order LVIIIL.,
RBules 2,4 .
e ¢ Vivd voco’ — Endence—Snrpnn—Rebnltmg
ondanoa
New puty made defondsnt to counter-claim—
Right to deliver interrogatories to plaintiff in original
action—Order XXX., Rule 1—* Opposite’ .
e Order XIV., Rulo 1—Time for .p&.fm .
e——— Appeal—Prohibition to & County Court—Ap-
pellate Juriediction Act, 1876 . .
———— Power to give costs to third party—Rales of
Court, Order XVI., Rules 17, 18, 20, 21—Order LV.
——— Costs—Administration action—Assets deficient
—Creditor’s action . R . .

3

-

32
33

84
35

36
39

44

52
52

63

. 8¢

56
56

58

. 62

64
7
73

74

75

78
83

85

. 86

86
87

PAGE

Pracrice.—Costs — Action dismissed, with costs—
Counter-claim dismissed, with costs—Apportionment 88

Costs of partition action—Cannon v, Joknson

followed A d . 88
mnneemnee—Amgnment
dente lite— bankraptecy—Rules of Oo‘:::
1875, Order L., Rule 8 Bankrnptcy Act, 1869 . 89
Adding pcnos after decros—Rules of Court,
Order XVI., Rule 13—Pablic Health Act, 1876 . 90
— Pleudmgn—Order XVL, Rule 17—Quemons
between co-defendants . 91
Trial by jury—Infringement of po.tonb—com-
plicated mnu—'l‘rul before judge—Rules of Oourt..
1875, Order XXXVI., Rule 26 . 94
Reference—Jurisdiction to refer to official ro-
foree—Judicature Act, 1878, Order XXXVI.,, Rule 6 94
Costs in action—Set-off 95
bI..m:d oompul;only taken by eorponhon—Peh—
tion by mortgagor for payment to m ts . 99
Action by Crown—Undertaking in damages 99
Rales of Court, 1875, Order XL. Rulo 11—Pre-
liminary accounts—Furthee h earing . . 100
Inspection of deeds—Title deodl—OrderXﬂI
Rules 14, 15,17 . . 103
——— Costs — Counter-claim and claim both dis-
missed . 107
Motnon by receiver in hqmdauon—-A.dopuon by 0
. 108
Notwe of trial before official rofam—Junndnc-
tion—Judicature Act, 1873—Rules of Court, 1875,
Order XXXVI., Rules 2,3 . . 110
Separate appearance of busband and wife—Two
sets of costs allowed . . 114
——— Security for costs—Both pa.rt.lel out of j Juru-
diction . . 118
Time for upplymg for & mew trisl—Rulos of
Court, 1875, Order XXXIX,, Rule la . . 118
———— Discovery —-Iutarrognﬁonu—Bulel of Oonrt.
1876 Order XXXL Rules 5,8,9 . . 115,117
= Time for giving notice of trial—Rules of Court,
1875, Order XXXI., Rule 3 . . 116
~——— Interpleader jasue—Trial of, by Jury-—Jndm-
ture Act, 1873—Rules of Court, Order I., Rule 2—
Order XXXVI., Rules 2 and 3 . 117
—_— Agroemont to take evidence by afidavit—Pro-
cedure when agreement cannot be performed—Order
XXXVIIL, Rules 1, 4—Order XXXVIII. . . 18
—_— Com—AppheatIon for security for costs—When
to be made . . 132
Judgment in Common Pleas Dmnon—Eqmt-
able execution—Receiver in Common Pleas Division
—Judicature Act, 1873—Rules of Court, 1875, Order
XLIL, Rule 1—Bankruptey receiver—Priorit, . 131
Pntant—Co-owner—Want of parties—Rules of
Court, Order XVI., Rules 13, 14, 17 . . 181
Fxtension of time—Order LVIL, Rule 6 . 136
Motion for release of pmoner—Preoodenoo over
other motions . . 138
——— Third party notice—Rules of Court, 1875, Order
XVL, Rules 17, 18, 21 . .. , 136
"Official referess—Trial . . 138
‘Writ issued by next friend—Solicitor—Invalid-
ity of proceedings . 141
mbun-mg pleadmg—Brmh of pmmuo of
marriag . 144
-——Pleadmg—OxdanI}L.Bule 4—0rdorX1CKVII.
Rule 1 . 149
Appeal—Cm stated by quartor sessions for the
opinion of a Superior Court—Leave to appeal—Judi-
cature Act, 1878 . . 150

PrascrrerioN.—Right of way—Copyhold—Endeneo—-
Presumption . ., , . . ., ' . 12

P



1NDEX TO KOTES OF CASES."
Jan. 15, 1881,

THE LAW JOURNAL.

158

PAGE

Pazsourrion oF Deatr.—Seven years' absence—* Onus
probandi’ . . . . .
Pamcipar AND Surery. — Collateral security—Bank-
ruptey of debtor—Proof of debt withont valuing the
security—Discharge of surety . . .
Prioarrizs.—Price of commission — Mortgage — Date
when notice should be given . . . .
Prisox Act, 1877.—Reformatory Schools Act, 1866—
Expenses incurred in maintenance of prisoners—
Prison authorities—Liability to provide clothing for
risoner sent to a reformatory .
———— Maintenance of insane prisoners . .
Priviteas oF ParLiaMENT.—Committal for contempt—
Duration of privilege . . . . .
ProczpURR.—Action *in rem'— Breach.of charter-
party—Jurisdictiun of County Court—County Courts
Admiralty Jurisdiction Act, 1860 . . .
Promssory Note, — Not payable three months after
demand—Psyment asked after twenty years—Stale
demand—Presumption of payment . . .
Proor. — Liability provable — Discounter — General
guaranteo— Indorser—Bankruptey Act, 1869 .
Pusric Hearte Acr.—Local board —Paving snd sewer-
ing expenees—Recovery of—County Court—Limit-
ation of time--Local Government Act, 1858 .
Award—Liability of owner of land not a party
to the arbitration . . . L
——— Notice of apportionment—Opportunities for in-
spection of plans . . . . .
e——— Election of members of local board—Dis-
qualification of member—Lease of sewage farm to
member . . . . . .
——— Paviog private streets—Highway repairable by
the inhabitants at large—Decision of justices as to
character of street conclusive—* Res judicata’—Dis-
missal of complaint, evidence of . . .

e—— 1876—Consent of Attorney-Gemeral to bring
action . . . . e .
——— 1848—Local Government Act, 1858—Local Go-
vernment Amendment Act, 1861—8ir Jonn Jervis's
Act — Charge on land — Summary proceedings not
taken within six months — Paving and sewering
expenses . . . . .
Puroraser wrte Norice.— Unregistered annuity .

Ramway Crauvses Consonipatron Act.—Coustruction
—Diversion of river—Necessity . . .
Rarwway Cosramiis Act, 1867.—* Appointment of a
receiver, aud, if necessary, of a manager'—Waorking

concern— Petition by judgment ereditors . .
Raixway Compaxy.—Supetfiuous lands—Land over
tunnel—Lands Clauses Act, 1845 . . .
Rent-charge —Lands Clauses Consolidation Act,

1845 . . . . . . .
Power to lease rolling stock . . .
Negligence—~—Passenger's luggage—Liability for

loss apert from contract . . . .
Ratixa Act, 1874.—Valuation of land used as a plant-
ation—Assessment of sporting rights . .
Recmvee.—Prior incumbrancers in possession by re-
ceiver—Attornment-~Form of order . . .
—As to some of the class—Gift to a class

—@ift void as to all . . .

Ravaxus.—Succession dut,y—Mortgago‘ of buo feo—
Resettlement . . . .

Sarm or Asuy Commrssion.—Regimental agents and
bankers—Banker's lien . . . .

38

86
142

23
118

58

22

78
39

41
66

66

72
109

94

110
78

98

54

47
"

143
126

65
101
146

. PAGE
Sare or Busixess.—Soliciting castomers of old firm—
Motion for injunction . P 3 {
Sais or Foop anxp Drues Act, 1876—Adulterated
article—Inspector acting Ly deputy—Information . 66
Adulterated milk in course of transit—No de-

livery of sample to agent of seller . . . 126
Sarn o Lawp.—Conditions of sale—Counstruction—
Powor to rescind . . . 83

SerrceMent.—Conflict of laws—Law govern-
ing construction of settlement—Power of appoint-
ment, whether exclusive—* Such child or children’ . 112

Seasnore.—Removal of shingle—Prerogative of the

Crown—Injunction . . . . . 36
Serreep EstaTe.—Proceeds of sale—Investment on
mortgage on real estate—Term in freeholds . . 99

SerTLED EsTATES Act.—Petition—Application of moneys
paid in under Lands Clauses Act—Rebuilding . 8
SErTLEMENT.—On marriage—Contract by letter—Will

—Revocation of conditional contract . . . 87
Trust to pay annuity to husband and wife—

Claim of creditor of husband to whole . . 63

——— Rectification—Evidence . . . 103

No power of revocation—Rectification . . 11

Executory—Children—Powers of Appointment 142
Surp AND SmppiNg.—Charter-party—Master when not
agent of charterer . . . . . 22
——— Charter-party, construction of —Ship to proceed
to safe port, or so near thereto as she can safely get . 31
General average contribution—Practice of aver-
age adjusters inconsistent with law . = . . 49
Marine insurance—Constructive total loss . 82
——— Charter-party—Insarance—Deviation whether
justified to save property—Liability of shipowner . 65
Consignment of goods—Pledge by consignee
during voyage—Sets of bills of lading—Title of
holder —Warehouseman . . . . 180
Marine insurance—Open policies—False decla-
ration of value—Facts material to the risk . . 131
Soricrror.—Negligence—Measure of damages—Mort-
gage—Power of sale . . . . . 142
Sprciar ExamiNer.—Judgment debtor—Rules of Court,
XLV., Rule 1—Examination . . . . 117
Seecrric PerroRMANCR.—Breach of covenant—Acqui-
esenco—Fraud - . - . . . 95

Tiree oy Acrion.—Assignment of plaintiff's interest
pendents lite—Order L., Rules 3, 4—Rules of Court,
1875 . . . . . . . 120
Towaer —Delay —Payment of extra sum B . 67
Trape Marx—Infringement—Injunction . W 8
om Title of book—Use of descriptive word, * Post
ce.’ . . . . . .
Infringement — Sale — Knowledge— Right to
account . . . . . . 15
Registration Acts—Cotton marks—Distinctive-
ness— Written characters—Committee of experts . 25
Name in Arabic letters—Regulation of com-
missioners of patents—Trade-mark Registration Act,
1875—Trade-mark rules . . . . 69
Registration—Mode of opposing—Trade-marks
Act, 1876 —Trade-mark rules, 16, 43, 44 . . 88
———— DBleacher's mark—Initial letters of firm—
Distinctiveness —Registration with note as to mode of
user . . . . . . 136
TrapE Namms—Libel—Fox’s Act . .

. 72

Trapes Umion Act, 1871,—Construction—Right of
member to sue . . . . . 24
—_— . 108

Tazspass.—Oyster ﬁshor.y-Clal.m to take without stint
—-Free inhabitants of ancient tenements . 48



160

THE LAW JOURNAL.

-

Jan. 15, 1

TO KO’I%OF CASBS.,

Tnus'r.—l;npncticability of objecu of — Resulting
trust

Breach of—-—Mortgage __ Prioritics — Notice—
Agent—Fraad
for sale to be executed by devweea for timo
being—Devisé to trustees—Heir of surviving trustee
—Vendors and Purchasers Act, 1874 .
TrusTee.—Blending trust with private mono)s—Rule
of Clayton’s case—Pennell v. Deffell overruled .
Trusree Acr.—New trustees—Discharge of lunatic
trustee and appointment of continuing trustee in
place of themselves and lunatic trustee .
Now tr Appointment of contmumg tms-
tees in place of themselves and a retiring trustee .
ToexeixB Torr.—Carriage drawn by steam or other
power—DBicycle . . . .. .

*UrtrA Virss,'—Bankers—Ordinary business—Deed of
Settlement . . . . . .

VENDOR AND PurcHAsER.—Statute of Frauds— Signature

to letter enclosing conveyance .
Power of sale given to trustees and their heirs—
_ Sale by assign of last surviving trustee .

estruction of premises by fire after contract
and before completion—Insurance by vendor—Right
of vendor to insurance moneys

— Particalars of sale—Omission o state ground
rent-—Rescission of contract . .

Possession—Interest . .

Vanpor's Liex.—Future instalments—J urisdiction .

VesTeY MeeriNG.—Regulation of business at—Autho-
rity to fix hour for holding . . . .

‘Warranty.—Sale of horses—Condition of sale—Con-
dition that horses sold shall be returned within a
given time, if unsound—Construction of—Breach of
warranty—Purchaser's remedy
‘Wasre.—Permissive—Tenant for life with oblxganon to
repair—Action for non-repair against executor of
tenant for life . .
WiLr.—Construction—Direction to accumulate income
beyond twenty-one years—Tenant for life of residue.
Construction—Contingency .
Construction—@ift to children to be pmd at
twenty-one, after a life interest . .
Construction—Separate use—Word * sole’ .
=——eme Subsequent settlement reserving geneml power
of appointment—Wills Act, 1856 .
Construction—Life interest, with pover of dis-
poamon inter vivos — Power or property— ‘ Re-
mnum;;
ested or eont.mgont—fob to child utmnmg
twenty-five, with direction as to maintenance—Fox
v. Fex considered .
Revocation—Codicil doelanng trust—Parol evi.
dence to ascertain objects of trust—‘All my person-
alty, such as cash, furniture, &e.’ . . .

PAGE

45
65

74
13

98

19

63

-

56
81
104

68

22

95

11
86

50

62

64

[I‘NDEX

Wiir.— Direction to set aput investments to produce
legacy—Insufficiency of income—Charge on corpus .
Construction —Residuary bequest—Execution
of power of appointment—Wills Act, 1837 .
Gift to second coulins—Exclluion of first
cousm&mce removed . Soecific i
nstruction — legtcy — Adem; on—
Debent.um-—Dobentunp:z)ck Pu
Construction— @ift over to ‘nmvmg children
or their heirs '—Child dying before date of will .
Devise of real estate to trustee in fee—Equit~
;ble limitations—Contingent remainder—Executory
evise .
Construction—Gift to children—Persone dcny-
nale, or class .
No residuary boqnut.—Exoenwu—No next of
ku:TiRtghtl of the Crown—Executors absolutoly en-
titled . .
Power of ulo—-'l‘rn-toen with eonunt in writ~
ing of tenants for life—Infant in tail in possession—
Exercise of power of eale by trustees—Good title .
Will—Construction—Uncertainty—@ift over on
death before the execution of the trusts . .

= Life interest until alienation—Power of appoint-
ment—In default of a ‘ypomtment to children on
attaining twenty—ﬂve—- oid glft«—Tnstoe in bank-
rupte{)
emurrer — Intutwy -~ Real and porsoml

estate—Statute of Limitations—Secret trust

Power of sale—Charge of debu—Auempted
exerciso by administratrix cum testamento annexo—
Time for appealing—Order LVIL, Rule 8—Order
LVIIL, Rule 15 . .

— Doevise of real estate—Condition subaeqnont-—
Restraint on marriage—Validity .

e Construction—Gift to next of kin, as it testa.-
tor's daughter, a married woman, had died ‘un-
married ’

Construction — Words — Pictares —* Obje:h of

vertu and taste’

Wasting mnnuu—lamholda—convmn—

Discretion to trustees .

Devise of real estate—Gift of pemonal eatato—

Growing crops

Construction — Direction to apPly share of

residue ‘ as part of my residuary estate . .

‘Wiping-ve,—Shareholder—Director—Writ of attach-
ment—Debtors Act, 1869—Debtors Act, 1878 .

~———- Voluntary—Aection by liquidator against a
director—Interrogatories luﬂlclently answered—Sum-
mons by liquidator to examine dlroctor-—Compames
Act, 1862 . . . .

WitNess.—Proof of previous convxct.lon of 6 witness .

Writ oF ‘Erxoarr’—Judgment creditor—Seizure of
goods by sheriff—Inquisition and appraisement by
Jury—Liquidation pemnon—&cnred creditor—The
Bankruptcy Act, 1869 . . .

Weir oF SEqUEsTRATION.—Judgment enditot—Bunk-
raptey of debtor—Secured creditor . .

PAGR

78
82

88
90
90

09
. 100

102

102
103

. 106

.11
. 119

121

. 124
. 12¢
. 136
. 142
161

24

70
56

113
29








