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importance. It used to be said that the general practitioner did not
need to know much about Federal law or Federal procedure, since he
would have little occasion to make use of his knowledge in the course

of his practice.

" Today, hardly any lawyer, worthy of the name, can be said to be
prepared to practice without a working knowledge of these two subjects.

Fortunately, however, there have been many praiseworthy efforts to
bring together and make accessible for the busy lawyer the statute law
of the United States.

"One of the best of these compilations, if not the best, is known as

Federal Statutes Annotated, Second Edition. . . . The annotations to

this new edition of the Federal Statutes will delight any busy lawyer.

They were made under the direction of Mr. Wm. M. McKinney, ope of
the greatest law editors this country ever produced.

"The notes stand out clear from the text, and the statutes themselves
are split up into sections and parts of sections with black letter catch
headings, which enables the lawyer not only to get at the very point in

a section or statute in which he is interested, but also to get at the
proper construction of that part of the section without wading through
a lot of matter in which he is not interested.

"The mechanical execution of the work is above criticism. The thin

paper, the sharp difference between text and notes, the multitude of

black catch lines, the convenience in size and weight of each volume,
make the set all that could be desired."

In fifteen volumes, including Supplements, this work is complete to

January i, ioai, both as to laws and annotations. Price only $7.50 per

volume delivered.
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WE REPEAT

A Grateful Acknowledgment
To an Honorable Profession

On April 18, 1906. the date of the great Are, the leg*) fra-

ternity of this country was indebted to as in sum in excess

of $200,000. The fire destroyed all of our books of accounts.

The lawyers of San Francisco having lost their entire libraries

were absolved of their indebtedness to us, amounting to about

$90,000.00. This left an amount due from outside lawyers of from

$170,000.00 to $175,000.00.

Having no lists of patrons we sent a circular letter to the lawyers

named in Martindale's Legal Directory, advising them of our loss

and asking for information as to their indebtedness to us. The

responses to this circular were so prompt and so gratifying that

we think the legal profession should know that of this total

indebtedness, of say $176,000.00, nearly $150,000.00 has already

bet-n reported to us, and we are receiving advices every day from

parties who had not previously answered our circular asking about

their indebtedness. It is but right to say that some of the San

accounts and have paid same. Let it be known to the world that

the legal profession is made up of men of the highest honor.

[January. 1907. J

April, Nineteen Twenty One

FIFTEEN YEARS AFTER

Bancroft-Whitney Company
LAW BOOK PUBLISHERS
San Francisco Calif.
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of Americanism.

Fox many years the Grand Army of the Republic was

a rallying point on every occasion when the safety

or honor of the nation was threatened. Now that the

hand of death has thinned its ranks to a few feeble old

men, it is a matter of congratulation that its successor has

arisen in the American Legion. By its wholesome intol-

erance of Bolshevist agitation, by its protest against thinly

disguised pro-German mass mectiugB, and in many other

ways, that body has already shown that it meets the need

for a virile, rugged exposition of Americanism. At a time

when our victorious soldiers were returning from over-

seas it was said in Law Notes: ''It has been said often

and eloquently in the past year tbat the patriotic sacrifices

of our soldiers overseas would result in moral and spiritual

elevation; that they would return to us purified in the

fires of suffering and noble endeavor, and constitute a

great dynamic force for the uplifting of our civilization.

Sermons and magazine articles without number have been

devoted to that idea and no one has had the temerity to

deny it But suppose when the boys come home it is found
that their ideas do not at all coincide with those of dear

old Aunt Lizzie or good Dr. Preachly, who have not been

purified by any heroic endeavor, who did not charge at

Cbatcau-Thierry or guard the mine strewn sen?. What
are we going to do about it ?" The supjMwition referred

to in tho foregoing extract has become a fact. According
to press reports the Legion in Kansas, having gone on
Tceord in favor of a repeal of the anti cigarette law, was
denounced by a reverend somebody as being in the pay
of the tobacco manufacturers. In 1920 at Albany another
reverend referred to a returned officer as "proGerman"

because he favored a bill permitting the sale of beer and
light wines. The men who fought in the trenches know
that kaiscrism, bolshevism and pharisaism arc branches

from one root, the desire of a few, thinking themselves

elect, to impose their will on the many. The conditions

of to-day make appropriate a repetition of the question

—

"What are we going to do about it i"

Striking at the Foundations of Manhood.

Surkly we have not yet forgotten that as lately as the

summer of 1918 the future of civilization depended
on whether the manhood of America was red blooded,

robust and virile. To what do we owe the fact that we
met the test and did our Hhare to save the world from the

Hun? "Waterloo was won on the cricket fields of Eng-
land" and no small part of our physical prowess was due
to the baseball fields of America. Motor boat men, trained

to navigation by their pleasures, took over coast defense

and submarine chasing. Thousands of pleasure car

drivers came forward ready trained for automobile trans-

port. The point is just this: such are the exigencies of

our industrial situation that most of that essential train-

ing was obtained in Sunday games. Sunday cruises, and
Sunday automobile trips. Now a little group of fanatics

arc seeking to prohibit Sunday amusements or to enforce

laws against such amusements which still survive on the

statute books as a relic of the black era of puritanism.

J-ooked at purely from the standpoint of maintaining the

potential military strength of the nation for its future

defense, this agitation is more dangerous than any which
"pacifist" organizations have carried on. The moral stam-

ina and courago of the American people are proof against

any amount of propaganda, but these people seek to com-
pel by law a condition that cannot but work for physical

decadence. From this viewpoint it is an open question

whether the whole agitation should not be stamped out

by law ; its proponents put on a plane with those who seek

to spread physical infection. At any rate, no man who
has the welfare of his race or the future of his country

at heart should give to their misguided endeavors the

slightest countenance.

An Aftermath of Federal Control.

Thekk is an interesting question growing out of the

federal control of railroads which must have arisen

frequently, but which does not seem to have been passed

on as yet. The standard interstate bill of lading contains

a limitation of time to suo for loss of a shipment or dam-
age thereto. The Transportation Act of February 28,

1920, whereby the railroads were returned to private con-

trol, provides that the period of federal control shall be
excluded in computing the riod of limitation. Such is

tho legislative control over limitations that the general

validity of this provision is clear. But as to an injury

occurring early enough so that the limitation had run
before February 28, 1920, it has been contended in at

least one pending case that the act is invalid. There
seem to be several good answers to this contention. In
the first place, it has been hold by the Interstate Com-
merce Commission (Decker v. Director GentmJ, 55 I.

C. C. 453), that th° limitation of time to sue is invalid

I if the circumstance* jf the case make it inequitable, and
I certainly such is the effect of the intervening federal
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control. In the second place, there i.* wo inhibition against

congressional action impairing the obligation of a contract

or against retrospective congressional legislation. Also,

even apart from the federal act, it would seem that limi-

tations should not run under the conditions. Most states

have statutes which toll the statute for a time when suit

U impossible and the construction given to the federal

control act of 1918 by many courts was to the effect that

carriers were exempt from suit. Certainly every moral

right is with the shippers who were precluded from col-

lecting their claims for two years and bore for that time

the burden of the loss. It would be a harsh ruling that

would now declare that this enforced delay has rendered

them remediless, and it is not believed that there is any

rule of law which requires such a holding.

The New York Rent Law.

Tub court of last resort in New York has sustained

the validity of the legislation in that state regu-

lating rental contracts. So far as may bo judged from

presB reports, the decision takes advanced ground as to

the police power, announcing the doctrine that however

private and personal and however lawful and legitimate

a business may be, if the complexities of civilization give

to it a proximate relation to the public health and comfort,

it may be taken out of the domain of private contract

The doctrine of public interest, once deemed to be confined

to corporations exercising a public franchise, is being rap-

idly extended into every department of private business,

until it is but a slight exaggeration to say that there is no

limitation on the legislative power to regulate legitimate

industry. That hard cases make shipwreck of the law

is being more and more clearly exemplified. Neither

courts not legislatures are wholly deaf to the plea of

Portia: "Bend but once the law to your authority, and

balk this cruel devil of his will." If we come to an end

of constitutional government, the fault will lie largely

at the door of those whose unjust exactions have made
regulations of novel severity seem essential to the public

safety. It is true that it is often better for the public

that a temporary injustice be borne than that long tried

safeguards should be thrown away, but where a very con-

siderable number of voters suffer from the injustice it is

difficult to convince them of the virtue of patience exer-

cised for the benefit of their posterity. Somewhere there

lies a happy mean between a constitution which binds

a progressive people to the standards of a past century

and a constitution which is a rope of sand. (5 rave abuses

must 1)0 checked, and on the other hand legislative methods

and ideals are such that legitimate business cannot thrive

if left to the unfettered whims of the legislative assembly.

The discretion of the courts as to what is a legitimate

exercise of the police power in some safeguard, hut judges,

however just and learned, are not hy education and train-

ing the persons best fitted to pass on the needs of the

people. It is a transition time of some danger, and calls

for serious and considered action by bench and bar, by

legislator and constituent, to \m*z through it safely.

Presidential Primaries.

Thk growing dissatisfaction with the convention sys-

tem of nominating candidates for President has led

to the suggestion of several plans for a Presidential

Primary. Among them is the "Eodey Plan" propounded

by Mr. 8. S. Rodey of Albuquerque, N. Mex. Omitting

some administrative details the plan is stated by its author

as follows:

"Let candidates for the presidency and vice-presidency,

both partisan and independent, compete in the primaries

of their own states, and if so desired, in one additional

state. Then let the winners at these primaries be a group

of candidates for president and vice-president to compete

nationwide at the November election. At the November
election let every voter select and vote for, from this group

of candidates on the ballot, his or her first and second

choice for president, and first and second choice for vice-

president ; second choice to have effect only in case of the

death or disability of the first choice before inauguration.

It can be seen that the names on the ballot might be only

a few, or as many as a hundred, depending on circum-

It is somewhat difficult to sea offhand how this plan

can work well. It starts with the "favorite sou" of each

state and then puts the entire list before the nation. It

is doubtless contemplated that the popular vote and not

the vote by states is to be counted, but even so it is prac-

tically impossible for any candidate to secure a majority

vote. In view of that fact, the nomination by states seems

to be particularly ill advised, for a President nominated

peculiarly as the representative of a state and elected by

a minority vote would not be considered generally as the

representative of the nation. Moreover the multiplicity

of candidates would obscure the issues. Each candidate

might insist on a particular issue as "paramount" and base

his claim on it, thus scattering the vote widely, and in

consequence a compact body of adherents of a particular

measure—the prohibitionists for example—could elect a

President whose policy was opposed to the convictions of

nine-tenths of the voters. There is at present too much
of rule by minorities, without opening new doors to this

evil.

Another System.

The "Rodey Plan" does not seem on the whole to be

comparable in advantages to what is known as the

Hare System of Proportional Representation. By that sys-

tem, which has operated successfully in foreign countries, a

single vote is taken for both nomination and election. The
names of candidates are placed on the ballot by petition,

signed by a comparatively small number of electors. The
voter indicates at the election not only his first choice,

but hia second, third, and so on. In counting the votes,

if no man has a majority of the first choice votes, the

second choice votes of each candidate are added. If this

does not give a majority third choice votes are added, and

so on until some candidate has a majority. The advan-

tages of this over the "Rodey Plan" are manifest. It

secures the privilege of nomination without catering to

the "machine" of the candidate's residence, and makes
allowance for the possibility that two desirable candidates

may reside in the same state. And in respect to the elec-

tion, the successful candidate under the Hare System iB

the person agreeable to the largest ascertainable number
of voters. There is no chance that a candidate whose
views are highly objectionable to the majority could be

chosen, for he would not receive their second or third

choice votes. The trouble with all these plans is that,
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however excellent their theory, they will not under exist-

ing conditions have much practical effect Under tlio

Hare Plan, for example, there would doubtless be un-

official party conventions, and the concentrated efforts of

the party workers would almost inevitably secure the elec-

tion of the convention nominee over his scattered and ill

supported competitors. In like manner a sitting Presi-

dent with the power of the government office holders be-

hind him could secure re-election rather more easily than

under the present system. It is but just to say in this

<-onnection that the advocates of the Hare System admit

that as thus far developed it is lietter adapted to local

than to national elections, and as thus limited the pkn
promises some distinct relief from political party control

of municipal affairs.

Forgery of Finger Print*.

Through, the courtesy of Mr. Albeit S. Osbom. the

writer has read recently an English novel "The Red
Thumb Mark" which deals interestingly with a case

wherein a charge of robbery was pressed against the hero

because the print of a bloody thumb identical with the

thumb print of the accused was found at the scene of the

crime. The situation is given point by the fact that it

has been declared in Englnnd that a finger print is "an

unforgeable signature" and of itself sufficient to sustain

a conviction. Parker v. Rex, 14 Corn. L. Rep. 681. The
situation is skillfully developed, and introduces at last

the defendant's expert who demonstrates in court the ease

with which finger print forgery may bo committed. Asked
in court if the forgery of a finger print is as easy as

that of a signature he says: "Much more so, and infinitely

more secure. A signature, being written with a pen,

requires that the forgery should also be written with a

peu, a process demanding very special skill and, after all,

never resulting in an absolute facsimile. But a finger-

print is a stamped impression—the finger-tip being the

stamp; and it is only necessary to obtain a stamp identical

in character with the finger-tip, in order to produce an

impression which is an absolute facsimile, in every re-

spect, of the original, and totally indistinguishable from

it." It would perhaps be unwise to put into general cir-

culation a detailed description of how such a forgery

may be perpetrated, but it is no more difficult than many
other feats of photogravure. It is well if such books as

• this put an end to tbe superstition that a finger print is

an infallible means of detection. Such a view if it be-

came common would certainly lead to more than one mis-

carriage of justice. The true status of such a point was
well stated in words put into the mouth of the expert in

the book referred to: "A finger-print is merely a fact

—

a very important and significant one, I admit—but still

:i fact, which, like any other fact, requires to be weighed
and measured with reference to its evidential value." To
make his point clear the writer of the novel permitted the

perpetrator of the fraud to commit certain technical errors

which made it possible for the expert to establish beyond
question that the print was made by mechanical means,

but in an actual case these might well be avoided. In the

novel, also, the experts whose testimony supported the

genuineness of the thumb print were put to confusion by
being confronted with genuine and forged thumb prints

and asked to discriminate between them. There are de-

cisions in the United States relative to the cross examina-

tion of handwriting experts which do not permit this very

effective test. Sooner or later a forged finger print will

find its way into an American case, and counsel are ad-

vised not to be obsessed with the idea of its finality.

The New York Pistol Law.

The workings of the New York Pistol Law, which
should cause every burglar and robber to burn a

votive candle before the image of its author ere starting

out to steal and murder, are well illustrated by the fol-

lowing clipping from a recent issue of a metropolitan

journal:

Mrs. E. ITarrison, an actress living at the Hotel Da
France, who tired a shot at two burglar suspects when, it is v

alleged, they tried to enter her room early last Thursday, was
urrnsted lo-dny on u charge of violatinfi the Sullivan law in

havini; a dangerous weapon without a license, and was held in

SoOO hail tor trial in Special Sessions.

The scene is worthy of a comic opera. The burglars,

each of whom is doubtless armed, flee, but the young
woman whose fortunate possession of a weapon enables

her to protect her property and perhaps her life from
criminal violence is held under a charge of felony, and
this in a city where every morning the papers carry the

tale of new robberies and murders, almost invariably ter-

minating with the statement that the perpetrators escaped.

Perhaps no worse piece of judicial legislation was ever

perpetrated than the construing of the life out of the con-

stitutional guaranty of the right of the people to keep

and bear arms for their protection. Tho individual is

paramount. Government is a mere device to secure the

welfare of individuals. When government fails to protect

the citizen from lawless violence and yet deprives him
under pain of imprisonment of the means to protect him-

self, it stultifies the purpose of its creation, and even were
police protection to become so perfect that every citizen

might sleep in peace, with no thought that he would be

called on to protect himself, how many generations of

that kind of life would it take to make a people so soft

that tho Hun and tho Visigoth would sweep it from tho

earth?

Simplifying Stock Transfers.

Mb. Charles F. Bkacii, the well known American
jurist, now residing in Paris, writes to Law Notks

calling attention to a plan which he has submitted to a

number of large American corporations to simplify the

transfer of stock in case of Ihe death of a foreign holder

of American shares. As is well known much American
stock is held in Europe, often in small blocks, and the

encouragement of this form of investment is greatly to

be desired. Mr. Beach enumerates the documents now
ordinarily required to permit a transfer of slock held by
a French investor and says:

These documents are sometimes not too difficult to deal with,

bnt not always. Thug in a ease now in tbe office, having to do
with only five shares of stock of a par value of $50 and a real

valne of something less, they run to fifty-five closely written

lcgnl-cap pages.

Then we are usually called upon to produce:
(a) a receipt or waiver in relation to the Inheritance Tat

in the State where the Company is organised;
(b) evidence of compliance with the Federal Estate Tax Law;

Digitized by Go
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* arc in order, they ovist all be trans-

English, and ticn with the certificate

if any, properly endorsed, the whole,

ns, must be sent lo Aiueriro. It has

jne case that documents so sent were

(c) payment of the New York State Stock Transfer Tux
and of the Federal War Revenue Tax.
When these document* jtrc in order, they must all be trans-

lated from French into
~

and dividend eheqi

originals and translations,

happened at least in one case that documents so

lost, which has protracted the transfer in question for more than

three years, in spite of constant attention of our ofliee.

All this involves much inevitable delay, trouble and useless

expense, and is a very clumsy way of doing a simple thing.

Mr. Beach proposes that American corporations should

in case of smull blocks of stock, accept the certificate of

an American lawyer residing iu the foreign country that

the succession abroud is in due order entitling named bene-

ficiaries to take as heirs of legatees of the stockholder, the

status of the certifying attorney being authenticated by

the American Consul General. The matter is one resting

in the discretion of the American corporations concerned.

Mr. Beach states that several large corporations have

udopted his plan, and quotes im opinion of the compel
of tho American Smelters Securities Co. who says inter

alia: "On the merits of the proposition, 1 think that we
would be amply protected by the opinion of an American
lawyer practicing in France of recognized standing." The
suggestion seems worthy of the attention of American law-

yers who represent corporations having foreign stock-

holders.

Recovery by Wife Infected with Venereal Disease

In the recent North Carolina case of Crou-ell v. Crowd!,
10.1 S. E. 20(1, (he court sustained a recovery of

$10,000 by a wife against her husband for infecting her

with a venereal disease. Tho principal question of law,

on which two of the five judges dissented, was of course

whether the legal unity of husband and wife permitted

such a suit. There is irreconcilable conflict in the deci-

sions as to the right to maintain an action at law between

husband and wife ami the modern statutes giving separate

property rights have not resolved it- See the note to Fiiz-

patrickv. Owens, Ann. Cas. 1918C 772. Admitting that

tho view which permits such an action is the modern and
progressive one and that there is an element of absurdity

in permitting a husband who has wilfully inflicted a

physical injury on his wife to plead that their legal unity

renders her remediless, the fact remains that to overturn

a rule so long established savors of judicial legislation.

The courts have repeatedly declared that if a rule of law
is settled appeal from its injustice and absurdity must lie

to tho legislature. There should be some consistency about

the doctrine; either it should be applied with uniformity
or it should not be applied at all. In the Crowell case

there was no need for any radical departure from accepted

rules of law. To infect a wife with a venereal disease is

ground for divorce, being usually deemed to be cruelty

and under some circumstances convincing evidence of

adultery*. As a matter of fact a divorce was actually

obtained. In the divorce snit the discretion of the court

as to the division of property was unlimited, and the

fact that the health of the wife had been destroyed by
acts of the husband was a proper circumstance to consider

in making an allowance for her future support. In view
of this fact, it is to be regretted that the form in which
the relief was given amounted to judicial legislation. It

would seem that the more correct position is that of the

dissenting judges who said: "We are ready to denounce

tho brutal conduct of this man towards his virtuous wife,

as severely us judicial propriety will permit, but we can-

not go beyond the law in giving a right which it denies to

her, though we would willingly do so if it were proper

that wo should." Any other rule of decision tends to

create a government by judicial discretion rather than by

law.

T
O. K."

ii k letters "(). K." have come to be recognized ju-

dicially us an expression of approval of the docu-

ment to which thoy are attached. The use of the symliol

is deemed to be "in accordance with common usage."

{Stale v. Jilunrhard Cont.tr. Co.. 01 Kan. 74.) Thus the

abbreviation has been held to be a sufficient approval by

the architect of a contractor's bill. (Uetchell, etc.. Lum-
ber, (;>.. Co. v. Peterson, 12+ la. 505).) The same symbol

on a bill owed by a third person has even h«vn held to

be a guaranty. (Penn Totmrru Co. v. Lemon, 1U!» (la.

-I2.S, ) The growth of the term into judicial recognition

illustrate* interestingly the manner in which usage be-

comes incorporated into the law. It is to be regretted that

no investigator has yet been able to find an authentic

explanation of the origin of the abbrcvation. The most

common theory is that it is an abbreviation of "oil kor-

rect" and its first use is ascribed by legend to various

prominent men who are known to have had little educa-

tion, Andrew Jackson and John Jacob A*tor U'ing among
the victims commonly selected. Another common explana-

tion is that in Colonial days rum and tobacco imported

from Aux ('ayes (pronounced o k5) were of the best

quality and the term Aux ( ayes ltecnme in the vernacu-

lar a synonym of indubitable excellence. The matter is

commended to the Carnegie Foundation for investigation,

or failing Ibis perhaps some judge of antiquarian turn of

mind will favor the profession with an elucidating dictum.

No Blondes Need Apply.

It is reported that a Now York City Magistrate in

drawing a jury of men and women from among the

bystanders, instructed the bailiff to summon dark haired

women only, saying that "blondes are fickle." Doubtless

the mind of the learned Magistrate was delving in the

lore of antiquity; he was musing of the fair haired wife

of Meuelaus. and of Cleopatra whose Grecian beauty shone

among the dusky people over whom she ruled. His honor
should get down to date. The Anglo-Saxon is distinct-

ively a blond race, and yet it is in constancy and fixity

« f purpose that the men and women of that race are pre-

eminent over the dark haired Latins. Go to the movies.

Judge, and you will note that the faithful heroine is

always adorned with golden curls, while a "vamp" with-

out black hair would not lie recognized. A nice question

of law arises incidentally as to this discrimination. Of
course no person has a right to any particular juror, but
only to a competent ami unprejudiced jury. But in the

cases involving the trial of negroes it has been held that

the deliberate and intentional exclusion of members of

the defendant's race is ground for a new trial. If pig-

mentation does in fact control temperament, is not a

blonde litigant entitled to a representation on tho jurv
of women of her own complexion ? And in a suit between

jd by Google
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a blonde and a brunette should there not be a jury de
medietate complectione? Iucidentully. may it be shown
that a purported blonde is such only by virtue of perox-

ide? This Magistrate bus set a |>erilous precedent, which
it were not well to follow. Tt is better to assume that

"The Colonel's lady and Julia O'Grady are sisters under
their akin" and be not concerned with the exact complex-
ion of thnt skin.

EXEMPTION OF STATE AND MUNICIPAL BONDS FROM
FEDERAL INCOME TAX.

l.VEQrai.itif.s in an existing law not infrequently evoke

a demand for changes which would prove more mischiev-

ous than the evils sought to be corrected. The interest on
state n ml municipal bonds, amounting it is said to some
fourteen billions of dollars, is excluded from taxable in-

come by ;m express provision in our present federal in-

come tax law. It has l>ecn pointed out by the former
secretary of the treasury that wealthy taxpayers have suc-

ceeded in avoiding their fair share of the tax burden by
making heavy investments in such securities.

Harry Hubbard in an article in the Harvard Law Re-

view, vol. XXXI11, page 701, argues that the exemption

is not necessary under the Sixteenth Amendment to the

Constitution. The same view has been taken in articles

appearing in the New York Tinus. February 21, 1020,

and January 30, 1921. The amendment provides: "The
congress shall have power to lay and collect taxes on in-

comes, from whatever source derived, without apportion-

ment among the several States and without regard to any
census or enumeration." Does the amendment extend

the taxing power of the federal government to new sub-

jects or does it merely dispense with the necessity of ap-

portioning a direct tax in the gui.se of an income tax

among the states according to population '{ The argument
of those who take the former view may be stated as fol-

lows: The words "from whatever source derived" arc

not altogether meaningless and should not be iguored;

any proposed tax to be apportioned among the several

states according to numbers could not properly be classi-

fied as an income tax, and if it could its rates would vhtv

so much in the different states that it would never receive

serious consideration by Congress; therefore, since the

Sixteenth Amendment was evidently intended for a prac-

tical purpose, it must have been intended to extend the

federal taxing power to new subjects. A further argu-

ment relates to the history of the amendment. Tt was
originally proposed that the amendment should read:

"It shall no longer be necessary to apportion direct taxes

on incomes among the several states in proportion to pop-

ulation." The omission of the word "direct" and the

insertion of the words "from whatever source derived" in

the final draft tend to show that the amendment was to

have a broader effect than the avoidance of an apportion-

ment. Those who have taken this view have been seri-

ously disappointed with the decisions of the supreme court

construing the amendment. It is plain that their chief

concern is the attitude foreshadowed by these decisions

toward possible legislation to subject interest on state and
municipal l»uds to a federal income tax.

Thus far the court has consistently adhered to a con-

struction of the amendment which limits its effect to the

manner in which Congress may impose a tax. One of the

grounds for the decision that Congress had no power under
the amendment to tax stock dividends was the want of that

power prior to tho adoption of the amendment, as shown
by the decisions of the courts, and the lack of any exten-

sion of the taxing power in the amendment. See Elmer v.

Macomber, (1920) 252 V. S. 180, 40 S. Ct. 189, 64 V. S.

(L. ed.) 521. The decision however is not of groat weight

as an authority on the question of the sources of income
subject to the taxing power of Congress, since the court

clearly recognized that the so-called stock dividends were

not really income at all. as they did not involve any
severance of corporate wealth and it* distribution to

stockholders. Similar statements as to the limited effect

of the Sixteenth Amendment, though not necessary to the

decisions, were made in Bnuthaber v. T'nioti Pac. R. Ct>.,

(1910) 240 IT. S. 1, 36 S. Ct. 230, 00 V. S. (I., od.)

-103. Ann. Cas. 1017B 713, 7.. I{. A. 1017D 414; Stan-

ton v. Baltic Min. Co., (1010) 240 V. S. 103. 3li S.

Ct. 278, GO 1*. S. (L, ed.) ,
r>46. and Beck v. Loire, (101S)

247 T. S. 165. 38 S. Ct. 432, 62 V. S. (L. ed.) 1049.

The decision in Evans v. (Jore, (1020) 253 U. S. 245,

40 S. Ct. 550, 04 II. S. (L. ed) 887, had a more direct

bearing on the controverted point. Here the question was
directly raised whether the words "from any source what-

ever" extended the taxing power of Congress to include,

the salary of a federal judge. The court again affirmed

that the Sixteenth Amendment did n»t extend the federal

taxing power to new subjects and therefore held that it

effected no repeal of the constitutional provision against

the reduction of the salary of a federal judge during his

term of office. Those who endeavor to avoid the effect of

this decision on the state and municipal bond question

point out that the court was dealing with the repeal of

an express prohibition of the Constitution, as interpreted

by the court, and not an implied one. Rut the distinc-

tion appears to be a treacherous ground for the argument.

Implied powers and restrictions for the protection of tho

sovereignty of the states as well as for the protection of

the national sovereignty are a vital part of the Consti-

tution. They form the organic structure of the body

politic and are not likely to be considered repealed by any

amendment which does not clearly and necessarily have

that effect. Certainly the limitations placed on the states

and the national government to prevent conflicts in the

exercise of their sovereignty without seriously impairing

the sovereignty of either are more fundamental constitu-

tional principles than restrictions to prevent conflicts be-

twoen different departments of one government, or inter-

ference by one department with the work of another de-

partment of the same government. Furthermore, the fact

that a restriction is found to lie implied in the Constitu-

tion and as such has been sedulously upheld in court de-

cisions is a strong argument that the restriction is organic

in character and not an artificial appendage.

The ground on which it is contended that the Sixteenth

Amendment is nullified by the construction denying its

extension of the federal taxing power to new subjects ap-

pears to be rather insubstantial. Tt consists of tenuous

implications and changes of phraseology in the original

draft. It is true that the amendment contains the words
"from whatever source derived," but does such a general-

ity i jd by Godgle
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ization add any source of income which would not other-

wise be included? Congress prior to its adoption had the

power "to lay and collect taxes, duties, imposts and ex-

cises." Clear language with a definite application rather

than an emphatic generalization would seem to be essen-

tial to an amendment designed to enlarge a power as broad

as that

Prior to the adoption of the amendment it was estab-

lished beyond question that the federal government was
impliedly prohibited from taxing an instrumentality of

a state reasonably necessary for the exercise of its powers

as a state. In the early cases on the extent of the taxing

power of the state and federal governments the courts

approached the subject as one of great difficulty and of

momentous consequence. Here they were convinced was
the crucial test of a governmental system based on dual

sovereignty.

In M'Culloch v. Maryland, (1819) 4 Wheat. 316, 4

U. S. (L. ed.) 579, the court considered a limitation of

the state taxing power, but the principle on which the

argument of the court proceeded applied equally to the

federal taxing power. "The power to tax," snid Chief

Justice Marshall, "involves the power to destroy, . . .

the power to destroy may defeat and render useless the

power to create." The court denied the validity of the

argument that it was only the abuse of the taxing power
that was objectionable and that a state or the federal

government should have sufficient confidence in the otbfr

to rely on its refraining from such abuse. That confi-

dence' was an insufficient basis for a decision on such an

important matter appeared to the court to be too plain

for argument. Nor did it appear advisable to make the

question one of abuse of power and thus require the court?

to pass on the "perplexing inquiry so unfit for the judicial

department." namely, "what degree of taxation is the

legitimate use, and what degree may amount to the abuse

of the power."

"The right of the states," said the court in United
States v. Baltimore, etc., R. Co.. (1872) 17 Wall. 322,

21 U. S. (L. ed.) 597, "to administer their own affairs

through their legislative, executive and judicial depart-

ments, in their own manner through their own agencies

is conceded by the uniform decisions of this court and by
the practice of the federal government from its organiza-

tion. This carries with it an exemption of those agencies

and instruments from the taxing power of the federal

government. If they may bo taxed lightly they may bo

taxed heavily, if justly oppressively. Their operation may
be impeded and may be destroyed, if any interference in

permitted. Hence the beginning of such taxation is not

allowed on the one side, is not claimed on the other."

In that case it was held that the federal government had
no power to tax the interest due to a municipal govern-

ment from a railroad eompanv. In Buffington v. /)«>/.

(1870) 11 Wall. 113, 20 U. S.' (I., ed.) 122.' with respect

to an income tax imposed by the federal government dur-

ing the civil war, it was held that the salary of a judicial

officer of a state was exempt from the tax since it was
not within the power of Congress under the Constitution

to burden ono of the instrumentalities of a state for carry-

ing on the operation of its government.

The precise question of a federal tax on income from
state or municipal bonds appears to have been carefully

considered for the first time in Mercantile Nat. Bank v.

New York, (1887) 121 U. S. 138, 7 S. Ct 826, 80 U. 8.

(L. ed.) 895. In that case the court said: "Bonds issued

by the state of New York or under its authority by its

public municipal bodies are means for carrying on tbe

work of the government and are not taxable even by the

United States and it is not a part of the policy of the

government which issues them to subject them to taxation

for its own purposes. Such securities undoubtedly repre-

sent moneyed capital, but as from their nature they are

not ordinarily the subjects of taxation, they arc not witbin

the reason of tho rule established by Congress for the tax-

ation of national bank shares."

The statement, however, as to the invalidity of a tax

by the United States government on municipal bonds was
not necessary to the decision. The question before the

court was whether a tax assessed by a state on shares of

stock in an association organized as a national bank was
in violation of a federal statute requiring the taxation of

a state on such shares not to be at a higher rate than was
assessed on other "moneyed capital" in the hands of in-

dividual citizens of the state. It was contended that since

certain seenritit*, including an issue of municipal bonds
of the city of Jsew York, were made exempt by a statute,

the tax on the shares of stock in an association organized

as a nutional bank was void. The court in reply pointed

out the exceptional character of municipal bonds as a

subject of taxation, but apparently it was not necessary

to diw-1189 the power of the federal government to levy a

tax on them.

Au actual decision on the precise question, however,

was given in Pollock v. Farmers' Loan, etc., Co. (1895)
157 U. S. 429, 15 S. Ct. 673, 39 U. S. (L. ed.) 769, tho

court holding that Congress had no power to levy a tax

on income derived from municipal bonds. The defendant

company which the plaintiff stockholder sought to enjoin

from paying an income tax was the owner of municipal

bonds of the city of New York from which it derived an
annual income of $60,000. The supreme court held that

the tax levied by the federal government on that income
was invalid and ordered the lower court to enter a decree

in favor of the complainant with respect to the tax on
the income from the bonds as well as on the rents and
income from the real estate of the defendant. The de-

cision was based on tho ground that the tax on the income
from the bonds was a tax on the power of tbe Btate to

borrow money. The court said: "As the states cannot
tax the powers, the operations or the property of the

United States nor the means which they employ to carry

their powers into execution, so it has been held that the

United States have no power under the Constitution to

tax either the instrumentalities or the property of a state."

Justices White and Harlan, dissenting from the decision

of the court with respect to the tax on rents or other

income from land, concurred in the opinion of the court

on the municipal bond question.

It must be remembered, however, that the whole ques-

tion is one of adjustment, notwithstanding the attempt of

the court in M'Culloch v. Maryland to state a definite

rule with respect at least to the extent of the taxing power
of a state. An exercise of the taxing power over almost
any subject by one government may appreciably affect

the exercise of the powers, especially the taxing powers,

of another government having jurisdiction in the same
territory. Fortunately our Constitution is in the main
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not a code of rules but a body of guiding principles ; it is

elastic. If the existence of the federal government were
threatened because of the constitutional limitations on its

taxing powers, is there any doubt that its taxing power
over the instrumentalities of a state would be enlarged by

judicial construction ? Nor would the need have to be

so urgent to effect a change of view in the construction

of the Constitution. However, the question is not one of

balancing present conveniences regardless of permanent
consequences. Inequalities found in an existing revenue act

furnish no ground for overturning principles of constitu-

tional law which have been recognized for more than a

century, especially in view of other effective and equitable

tax measures, such as a retail sales tax, which are avail-

able>

It is by no means clear that the Revenue Act of 1918
does not furnish an opportunity for testing the power of

the federal government to tax income from state and mu-
nicipal bonds. The amount of the excess profits tax under
that act depends on two factors, the amount of a corpo-

ration's income, and inversely, the amount of its invested

capital. By excluding state and municipal bonds from
admissible assets in the computation of invested capital

the act in effect increases the tax of the corporation. The
argument on the other side is, of course, that the interest

on such bonds is not included in taxable income and
therefore it ia proper to make a separation of the actual

invested capital of a corporation and base its tax on that

part which is employed in producing taxable income. This
argument would be valid if all assets the income from
which is not taxed were made inadmissible in computing
the invested capital on which the tax computation is based.

But obligations of the United States, even when held in

such amotints that the interest thereon is not subject to

tax, are admissible assets for this purpose. What principle

of taxation by tho federal government could be more
clearly an unconstitutional interference with the power
of a state to borrow money than one which gives an ad-

vantage to its own bonds which is denied to those of a

state! Do the constitutional limitations on the federal

taxing power for the purpose of preventing an interfer-

ence with the legitimate exercise by a state of its sovereign

powers permit the federal government to hold out to cor-

porations this inducement to invest in obligations of the
federal government rather than in the obligations of a
state or of one of its municipal subdivisions?

William S. Rka.

THE DECISION IN THE BERQER CASE.

Thx decision reversing the conviction of Victor Berger
for tho failure of Judge Landis to call in another judge
on the filing of an affidavit of prejudice (Berger v. U. 8.,

41 S. Ct. 230) shows clearly the necessity of an amend-
ment of the federal act relating to affidavits of prejudice.
Judicial Code, section 21 (4 Fed. St. Ann. [2d ed.]
832) provides in part as follows: "Whenever a party to
any action or proceeding, civil or criminal, shall make and
file an affidavit that the judge before whom the action or
proceeding is to b« tried or heard has a personal bias
or pre]udjce either against him or in favor of any oppo-
site party to the suit, such judge shall proceed no fur-

ther therein, but another judge shall be designated in the

manner prescribed in the section last preceding, or chosen

in the manner prescribed in section twenty-three, to hear

such matter. Every such affidavit shall state the facts

and the reasons for the belief that such bias or prejudice

exists." Construing this statute, the court holds in the

Berger case that while the judge against whom an affi-

davit ia filed cannot try the truth of the affidavit, the facts

set out in the affidavit must support tho conclusion of

prejudice. So far no criticism is possible. But it is held

further that a conclusion of prejudico is supported by the

fact that the judge has manifested a prejudice against

a class of persons to which the defendant belongs. There
was no attempt to show that Judge Landis had manifested

any prejudice with respect to Berger or those indicted

with him. The affidavit showed that he had, apparently

in sentencing a man convicted of sedition, spoken very

warmly of persons who called themselves "German-
American," stating that their hearts were reeking with

disloyalty, and adding a characteristic phrase to the effect

that if anyone had said anything worse about Germans
than he, ho would like to know it so he could use that

language. The majority of tho court said of the affidavit

:

"The facts and reasons it states are not frivolous or fanci-

ful, but substantial and formidable, and they have rela-

tion to the attitude of Judge Landis's mind toward de-

fendants." It is a little hard to square the decision with
some previous cases, such, for instance, as Tkiede v. Utah,
159 U. S. 510, 16 S. Ct 62, 40 U. S. (L. ed.) 237,
holding that the fact that a juror is prejudiced against

the saloon business does not disqualify him to sit on the

trial of a saloon keeper for crime. But assuming the

entire correctness of the decision, the dissenting opinion
of Mr. Justice McReynolds makes clear the reason why
the law should be otherwise. "Defendants' affidavit dis-

closes no adequate ground for believing that personal feel-

ing existed against any one of them. Tho indicated

prejudice was towards certain malevolents from Germany,
a country then engaged in hunnish warfare and notori-

ously encouraged by many of its natives, who unhappily
had obtained citizenship here. The words attributed to

the judge (I do not credit the affidavit's accuracy) may
be fairly construed as showing only deep detestation for
all persons of German extraction who were at that time-

wickedly abusing privileges granted by our indulgent
laws. Of course, no judge should preside if he entertains

such actual personal prejudice towards any party, and to

this obvious disqualification Congress added honestly en-

tertained belief of such prejudice when based upon fairly

adequate facts and circumstances. Intense dislike of a
class does not render the judge incapable of administering
complete justice to one of its members. A public officer

who entertained no aversion towards disloyal German im-
migrants during the late war was simply unfit for his
place. And while 'an overspoken judge is no well-tuned
cymbal,' neither is an amorphous dummy unspotted by
human emotions a becoming receptacle for judicial power.
It was not the purpose of Congress to empower an un-
scrupulous defendant seeking escape from merited pun-
ishment to remove a judge solely because ho had emphat-
ically condemned domestic enemies in time of national
danger. The personal concern of the judge in matters
of this kind is indeed small, but the concern of the public
is very great."
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If a traitor or on anarchist can bo tried only before

a judge who has never manifested a prejudice against

treason or anarchy, it certainly is a remarkable state of

affairs. Must the judge who has the normal abhorrence !

of an honest man for that race which has shown to the

world that to it* members "the acceptance of hospitality

connotes no obligation" (Rex v. Vine Street Police Station

LJ916] 1 K. 15. (Eng.] 2G8) keep his views to himself

on pain of being debarred from sitting at the trial of any
member of that rare for sedition? Must he lose the

legitimate opportunity offered by the sentencing of a

prisoner in time of war to use his high station to impress

on tho spectators the necessity of patriotic devotion '. An
;

amendment to section 21 of the Judicial (.'ode requiring

a showing of prejudice against the accused personally and
not as the hiember of a class should certainly result from
this decision.

W. A. S.

EFFECT OF SHERIFF'S FAILURE TO EXECUTE DEATH
SENTENCE.

According to an item in tho lay press the Attorney

General of Louisiana handed down an opinion a short

time ago to the effect that the mere forgetfulness of a

sheriff to execute a warrant of death was no reason for

setting the prisoner free. Denying the soundness of the

contention that, as the prisoners life had been jeopardized

by the original fixing of the date by the Governor for the

execution of the death sentence, the prisoner could not

thereafter be executed, the Attorney General said:

Under the law in this Statp authority is conferred upon tl>c

Oovernor to have the death sentence executed, and it is made
the duty of the Sheriff to "oxeeuta the criminal in conformity

to the death warrant on the date named by the Governor," and
the law further provides that the death sentence "shall be exe-

cuted, by hanging the person by the neck until he be dead."

That these specific provision* of the law might not be carried

out in so important a matter by the failure of an ofllcer to

perform his duty is altogether beyond reason. The idea may
have originated from an ancient superstition by which it was
thought that it* the criminal was not thoroughly killed and
revived ho was thereby rescued by the unforeseen hand of Provi-

dence.

The few authorities involving the question are unani-

mous in recognizing the rule that the failure of a sheriff

or other officer charged with the execution of a death sen-

tence to perform that duty, does not entitle the prisoner

to his liberty. See People v. Chew Lain Ong, 141 Cal.

050, 75 Pac. 186, 99 A. S. R 38; Com. v. Hill, 185

Pa. St 385, 39 Atl. 1055; State v. Kitchens. 2 Hill.

L. (S. C.) fi!2, 27 Am. Doc. 410 ; Ex parte A'won, 2

S. C. 4.

In the rase last cited, a person accused of murder was

convicted and sentenced to be hanged on a certain date.

Prior to that date the execution was respited by the Gov-

ernor for thirty days. Subsequently during the absence

of the Governor from the state the acting governor

granted another respite. In a habeas corpus proceeding

it wan contended that the acting governor was without

authority to act and that the day of execution as deferred

by the respite of the Governor having passed without fault

or action on the part of the prisoner, he was held in un-

lawful custody. Answering this contention the court said:
j

"Whether the paper recognized by the Sheriff as a

respite was or was not in virtue of the Constitution and
the law, the prisoner has not been prejudiced by its ex-

tension to him. It is claimed that he is entitled to his

discharge because the day on which he was to be hanged,

under the respite of Governor Scott, having elapsed, his

detention is without legal authority. No matter how this

result has been accomplished, we find him in the hands
of the Sheriff, and the judgment of the court rendered

against him has not been enforced. The first question

which naturally arises is, what authority could intervene

to avoid that judgment < If it has not been superseded

or set aside, then it stands as all other judgments of

criminal Courts having jurisdiction over the offense and
the party; and if the person charged is in custody by its

effect, the Court, at least, has not the power to discharge

him. The judgment pronounced was final and conclusive,

unless set aside for error by some competent Court, or

the execution by which it was to be enforced prevented

by the interposition of the Governor of his constitutional

right to pardon. So order of any such Court, or pardon
by the Governor, has been alleged. The men* statement

of the proposition might be enough to show that this Court
is without authority to interpose. In a matter, however,
of so much importance to the prisoner, it is, perhaps,

proper that we should present our views more at large.

The judgment of the court was, 'that he be hanged until

he be dead.' The very application shows that it has not

been enforced or superseded by lawful authority. The
time was nothing more than a direction to the officer that

he should enforce it on a particular day. Tf he failed in

the duty on the day he might be amenable to the law,

but the force of the judgment would still remain. . . .

Supposo that, without complicity on tho part of the

Sheriff, circumstances should interpose which would pre-

vent the execution on the day appointed—the sickness of

the Sheriff, his abduction by force, the occurrence of a

storm—would it follow that the judgment of the Court
would be thereby vacated and annulled, and the prisoner

freed from the penalty which the law affixed to the crime?
If we were without authority on the point, the proposi-

tion contended for is so much at variance with the con-

clusions of sound judgment and common sense, on which
it is the boast of the law that all its principles are founded,
that, unless we are forced by the weight of precedent, we
would feel bound to disregard it. As long ago, however,
as the case of the Earl of Ferrers, Hawk. P. C. Bk.. 2
Ch. 21, S 1. 'it was resolved by all the Judges that if a

peer lie convicted of murder before the Lords, in Parlia-

j

ment, and the day appointed by them for execution, pur-
suant to 25 Geo. 2, should elapse before such execution
done, a new time may be appointed for the execution.'

"

The question whether the sentence should be executed
' without anything further being done or whether another
time should be set for the execution, seems to be a juris-

' dictional question and tho answer depends on whether the
setting of the time for execution is an executive or a
judicial act. It has been held that the time for the exe-

cution of the sentence is not an essential part of the judg-
ment but merely incidental to its main purpose, i.e., the
death of the prisoner. The sentence is not satisfied until

the prisoner is dead. Thus in Commonwealth v. Hill,

185 Pa. 885, 39 Atl. 1055, it appeared that a prisoner
was sentenced to death and later the governor issued a
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runndate fixing a certain date as the day of execution.

On the morning of the day fixed, counsel for the prisoner

entered nn appeal in the office of the prothonotary. The
sheriff, being advised hy counsel that the question of the

supersedeas wan at least doubtful, postponed the execution.

The court held that as the mandate fixing the time of

execution was no part of the judgment but a mere execu-

tive or ministerial act, the judgment was not affecteil by

any becurrenee which merely prevented or delayed the

execution; that the judgment was not satisfied until the

sentence was fully carried out; and that it was the

sheriffs plain duty to proceed with the mandate already

in his hands without any undue delay. It was said:

"Where, as in the present caw, the escape is merely

constructive, and the time is no part of the sentence,

there is no further fact or issue to try or supplementary

change to be made in the judgment. Neither the prece-

dents tier the principles on which they were decided seem

to require the mere formality of the fixing of a second

date of execution. The governor's mandate is in full

force, unaffected by anything that has occurred since (the

upj)eal not being a supersedeas), and the failure of the

sheriff to obey it on the day is no reason for continued

disobedience in the future, or for requiring either the

court or the governor to go through a formal repetition

of their action. Indeed there are serious objections to

holding that it is within the power of a hesitating or con-

tumacious sheriff to so obstruct the administration of jus-

tice. Of course, what is here said is not meant to reflect

on the sheriff in the present case, as he acted under the

advice of counsel upon a doubt raised by a new statute,

but it is his plain duty now to proceed upon the mandate
already in his hands, and any undue delay on his part

will subject him to the very serious consequences of an '

escape." However, according to the news item heretofore
j

referred to, the Attorney General is reported to have ruled

that the Governor could" fix another date for the execution
j

of the prisoner.

In jurisdictions where the court fixes the date for the

execution of the sentence the court must direct that the

prisoner be brought before it and then make another order

of execution. Thus in People v. Chew Lan Ong, 141

Cal. 500, 70 Pac. 186, 99 A. S. R. 88, the court held

that "from the lapse of time, the order"' of execution

"has become functus officio, in so far as it directed the

execution of the defendant . . . That time having

elapsed, another order of execution must be made. . . .

the defendant must be brought before the court, and an

order made which shall expressly require the warden to

execute the judgment at a specified time."

Where the day fixed for the execution of a sentence

of death lias lapsed, because of the death of the sheriff,

and the sentence has not been carried into effect, the

court may fix a new day. Thus in Staie v. Kitchens,

2 Hill L. (S. C.) 612. 27 Am. Dec. 410, the court said:

"Independent of cases, the clear and well-settled principle

that the judgment is not executed till the prisoner be

hanged until he be dead, is enough to authorize the court

to assign a new day. The judgment stands in full force

until the prisoner be executed or pardoned. For Haw-
kins, b. 2, c. 51, see. 7, says: 'It is clear, that if a man
condemned to be hanged, come to life after he be banged,
he might to be hanged again, for the judgment is not
executed till he be dead.' This shows that judgment can

only be satisfied by an actual execution, and if the exe-

cution attempted *is prevented by accident from being
effectual, that still the judgment of the law remains and
must be executed."

Undoubtedly the doctrine announced by these cases,

i.e., that the failure of a sheriff to execute n sentence of

death is no reason for setting the prisoner free. ]h sound
and based on logical reasoning. As suggested in some of

the cases, a sheriff might be amenable to the law for his

neglect (E.r /xirtr .Xirun. 2 8. (.'. 4; Com. v. Hill, 180
Pa.- St. 330, ;w Atl. 10-,:.), but it would be a dangerous
doctrine to permit the liberation of the prisoner under
such circumstances. It would permit a sheriff who is

primarily a ministerial officer of the court (Lewark v.

Carhr. 117 Ind. 206, 20 X. E. 119, 10 A. S. R. 40,
:l L. U. A. 440) while executing the sentence (Ex parte

.Xirwt. > S. V. 4 ) to destroy the force and validity of a

judgment under which he is directed to act In other
words, it would permit a sheriff to exercise judicial rather

then ministerial powers. It might even furnish a conven-
ient means whereby the family or friends of a prisoner

might induce an unscrupulous sheriff to forget to execute
the sentence.

R. C. L.

GOVERNMENT UNDER MANDATE

Tiik Time* has recently published the mandates for South-

West Africa, Samoa, Nauru, and the former German posses-

sions in the South Pacific as defined and confirmed by the

Council of the League of Nations, and also the draft mandates

for Mesopotamia and Palestine, which are shortly to be sub-

mitted to the Council for approval. Of these mandates, those

already approved belong to the third class enumerated in article

'£1 of the Covenant, us being for territories which, "owing to

the sparsencss of their population, or their small size, or their

remoteness from the centers of civilization, or their geographical

contiguity to the territory of the mandatory, and other circum-

stances, can be best administered under the laws of the man-
datory as integral portions of its territory." The mandates for

Mesopotamia and Palestine belong to the first class, as being

for communities which can be provisionally reeognired as inde-

pendent nations "subject to the rendering of administrative

advice and assistance by a mandatory nntil sued times as they

are able to stand alone." The terms of mandates of the second

clasji—the t'entral African type—do not seen to be yet available.

Government under mandate opens a new chapter in diplo-

matic history. It is of interest, therefore, to consider how the

powers and functions associated with sovereignty have been dis-

tributed by tie various charters; and a general indication will

be found in the early provisions of each. Under mandates of

the third class the mandatory is to have full power of legis-

lation and administration over the territory as an integral por-

tion of his own, and may apply his own laws, with such local

modification as may be necessary. Under the Mesopotamian
mandate, on the other hand, Great Britain is to frame an
"organic law" in consultation with the native authorities, which
is to facilitate the development of Mesopotamia as an independ-

ent State; and under the mandate far Palestine she is to es-

tablish such political, administrative, and economic conditions

ts will secure the development of self-governing institutions, and
must encourage the widest measure of self-government consistent

with the prevailing conditions. The contract between the two
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types, which is at once apparent, gains additional emphasis from

a closer study of the provisions relating to foreign relations,

defense, administration, and trade.

In mandates of the third class no express instructions for the

conduct of the forcigu relations of the mandated area have been

formulated; nor is any such instruction necessary, since these

territories are to be administered as integral portions of the man-

datory State. But in the mandates for Mesopotamia and Pal-

estine tbe control of the foreign relations of the mandated ter-

ritory, aud the diplomatic protection of its citweus abroad, are

intrusted to the mandatory State, which is responsible for seeing

that none of the territory is ceded to, or leased to, or in any

way placed under the control of a foreign Power.

With regard to defense and military questions generally, there

is an important distinction between the two classes of man-

dates. Under tbo third class, natives may receive military train-

ing for purposes of police and local defense only, and buses

may not be established nor fortifications be erected in the ter-

ritory; under the mandates for Mesopotamia ur.d Palestine there

is no ban on fortifications and bases, and the purposes for which

the local forces may be used are not restricted to the same

extent.

In all tbe mandates are to bo found safeguards in tbe interests

of the inhabitants. Mandates of the third class charge tbe man-

datory State to promote to tbe utmost their material and moral

well-being and social progress, to prohibit the slave trade, to

regulate forced labor strictly, to control the traffic in arms, and

prevent the supply of intoxicants to the natives. The mandates

for Mesopotamia and Palestine empower the mandatory to

accede on behalf of these territories to any general convention

approved by the League and relating to the traffic in slaves,

arms, or drugs, and charge it to secure the co-operation of the

local Governments in combating disease. All the mandates pro-

vide for freedom of religious worship, subject only to the main-

tt-umioe of public order and morals, and for unrestricted oppor-

tunity for missionaries to prosceute their calling. The mandates

for Mesopotamia and Palestine stipulate that there shall be no

discrimination on grounds of race, religion, or language, and

that each community may educate its children in its own lan-

^nmge. All mandatories are responsible for establishing a

regime of law. In territories' under mandates of tbe third class

the mandator)', as laid down by tbe Covenant, »is to apply its

own law with necessary Eiodiik'uti<jna; in Mesopotamia and Pal-

estine the exterritorial jurisdiction prevailing before the war is

to bo abrogated, and Oreat Britain is to secure the establish-

ment of a judicial system fulfilling the conditions laid down in

The conditions of trade and commerce prevailing in areas

under mandates of the third class may differ materially from

those in territories comprised in the first class. For in man-
dates of the third class the Covenant does not stipulate for equal

opportunities for other members of the League. On tbe other

hand, the mandates for Mesopotamia and Palestine prohibit dis-

crimination against the nationals of any member-State of the

League as compared with the nationals of the mandatory State

or any foreign State in matters of taxation, commerce, or navi-

gation, in the exercise of industries and professions, or in the

treatment of ships or aircraft. They also provide freedom of

transit, and for the accession of the mandatory, on behalf of

tfa^fisj t^l^l*l(Os*lC$f to ^O^s^sTui QOsTUQftOs^C l&l 0ODVQDdODfi*

Such are the main provisions of tbe mandates so far formu-

lated and published. Each directs the mandatory State to render

an account of its trusteeship in an annual report. Each pro-

vides for the submission of disputes concerning the interpreta-

tion or application of its rules to the Permanent Court of Jus-

tice. These rules are not immutable, but may be modified, in

the case of mandates of the third class, by a unanimous Council

of the League; and in the eases of Mesopotamia and Palestine

(according to tbe present proposals) by a unanimous Council,

or by a majority of the Council acting on the initiative of the

mandatory.—Low Timet.

Cases irf interest

Presence or Excessive Number of Flies as Jiwu-ying

GuKwr in Leaving Hotel.—In Williams v. Sweet (Me.) 110

Atl. 316, it was held that a guest is justified in leaving a hotel

it' flies are allowed to collect on the table in such numbers as

to become unsanitary and repulsive. In the course of a lengtby

and interesting opinion, Spear, J., said: "We think he was.

It is u matter of common knowledge that the common house fly

has come to be regarded by the enlightened understanding, not

only as one of the most annoying and repulsive of insects, but

onu of tbe most dangerous in its capacity to gather, carry, and

disseminate the germs of disease. lie is the meanest of all

-cavengcrs. He delights in reveling in all kinds of tilth; the

greater the putrescence the more to his taste. Of every vermin,

lie above all others is least able to prove an alibi when charged

with having been in touch with every kind of corruption, and

with having become contaminated with the germs thereof.

After free indulgence in the cesspools of disease and filth, he

then possesses the further obnoxious attribute of being most

agile and insistent in ability to distribute tbe germs of almost

every deadly form of contagion. It is a matter of common
knowledge that yellow fever was formerly tbe scourge of certain

localities in our own and other countries. For years no one

mistrusted or was able to detect the cause. But one day it

was announced that u certain kind of mosquito by his sting

communicated the germs of this dread disease. The knowing

introduction of one of these mosquitoes now would constitute

a criminal offense. While the house fly has not yet been re-

garded as fatal as a mosquito, be, nevertheless, is now attract-

ing tbe serious attention of sanitary and health departments

all over the country; in fact, all over tbe world. The danger

with which his presence is fraught is also a matter of common
knowledge, and hence of judicial notice."

Right or Fireman to Compensation under Workmen's
Compensation Act.—It seems that a regularly appointed mem-
ber of a city fire department is not an employee of the city

within the meaning of a workmen's compensation act which re-

quires a contract relationship of employer and employee in order

to bring an injured employee within its provisions. It was so

held in McDonald v. Xew Haven, (Conn.) 109 Atl. 176, reported

and annotated in 10 A. L R. 193, wherein it was said inter

alia: "Our Workmen's Compensation Act applies only in sit-

uations where tbe persons are in the 'mutual relation of employer

and employee.' Gen. Stat. $ 5341. 'Employer' is defined by

the statute to mean 'any person, corporation, firm, partnership

or joint stock association, tbe state and any public corporation

within the state using the services of another for pay.' 'Em-
ployee' is defined as meaning 'any person who has entered into

or works under any contract of service or apprenticeship with

an employer.' Gen. Stat, i 5388. . . . Firemen are members
of a regularly organized governmental department. Their
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powers, rights, duties, and privileges arc determined by tin;

state through a delegation of power to the city, and accrue to

the individual through appointment to membership in the de-

partment. Members may be promoted, reduced in rank, sus-

pended or dismissed, with certain rights of appeal. They may
be retired from active duty, but they still remain subject to

the orders of the board of commissioners, and may be recalled

to duty. In cose of retirement for disability incurred in the

performance of their duty they become entitled, out of the

firemen's fund, to from one-quarter to one-half their previous

compensation, payable monthly for life. Widows or dependents

of firemen who lose life in the service may receive a benefit

from the fund of not over $2000. None of the distinctive fea-

tures and incidents of the fireman's position arise through con-

tract As a governmental officer appointed to do governmental

work, he differs from a sheriff only in the manner of his desig-

nation by appointment, instead of by-elcctiou, and in the specific

nature of his duties. The reasoning of Sibley ti. State, 89 Conn.

(»7, L. R. A. 1916C, 1087, 96 Atl. 101, applies with gnat force,

and we think is conclusive. A fireman regularly appointed

under the provisions of the charter of the city of New Haven
is not an employee within the definition of our Compensation
Act."

Liability or Carrier for Fall or Passenger Cai-xed by
Banana Skin on Station Stairway.—In Davis v. South Side

Elevated B. Co., 292 III. 378, 127 X. E. 66, it was held that

the mere faet that a passenger slips on a banana skin on a stair-

way leading from a carrier's station does not render the carrier

liable for the resulting injury, if there is nothing to show notice

on its part, either actual or implied, that the skin was there.

The court, after holding that the same degree of care is not

required of a carrier with respect to its stations and approaches
as is required in the operation of trains, said: "Counsel for

appellant further argue that the trial court, on the evidence in

the record, should have given a peremptory instruction at the

close of the case, as requested by the defendant, to find the

defendant not guilty; that the trial court gave an instruction

to the effect that 'proof that plaintiff fell on the stairway or

stairway landing of defendant's station, on account of the pres-

ence on the said stairway or stairway landing of a banana skin,

does not raise the presumption that the defendant was negli-

gent,' and that there was no evidence except a presumption so

raised that justified finding appellant guilty of negligence, and
that such finding was entirely in conflict with the rule of law

in said instruction; that negligence cannot be predicated on the

single fact that the banana skin was there at the time of the

accident. In Goddard v. Boston & M. It. Co., 170 Mass 52,

60 N. E. 486, plaintiff sued for and recovered damages on ac-

count of such a fall at the railroad company's station at Boston.

The evidence showed that the plaintiff was a passenger who had
just alighted from the train, and hod gone a short distance

from the car when be slipped on a banana skin and fell. The
opinion says: 'The banana skin upon which the plaintiff stepped,

and which caused him to slip, may have been dropped within a
minute by one of the persons who was leaving the train. It

is unnecessary to go further to decide tlio ease.' And the court
held the railroad not liable for the accident. De Velin r. Swnn-
son, (R. I.) 72 Atl. 388, was a case where it wus held that

the storekeeper was not liable for injuries to the plaintiff by
slipping on a banana peel in his store, in the absence of evi-

dence that defendant had notice that the peel was on the floor,

or that it had been there long enough to constitute implied
notice, and that under those circumstances the trial court
rightly directed a verdict for the defendant. To the same effect

is Benson v. Manhattan R. Co., 31 Misc. 723, 65 X. Y. Supp.

271. Soe also 10 C. J. i 1342. The reasoning of this court

in Heinekc v. Chicago R. Co., 279 111. 210, 116 X. E. 761,

tends to support the same conclusion. On this record we think

the instruction should have been given directing a verdict for

appellant. If it had been shown that the banana skin had been

permitted to be upon a stairway for a sufficient time that notice

might be implied, or actual knowledge were shown, that might

have justified a verdict against the company under the rule

requiring the exercise of ordinary care; but such actual or im-

plied notice was not shown on this record."

Validity or Ordinance Requiring Certification or Pas-

lEl/KiZATlON OK Milk.—According to a decision of the Wis-

consin Supreme Court, an ordinance requiring the certification

or the Pasteurization of milk by some process in common use can-

not be said to be unreasonable and oppressive, so as to inter-

fere with the proj*erty rights of milk producers. See Pfeffcr r.

Milwaukee, 177 X. W. 850, reported and annotated in 10 A.

L. R. 128, wherein the court said: "Publie health demands that

milk and all milk products should be pure and wholesome. It

is also common knowledge that milk containing deleterious or-

ganisms is an unsuitable article of food. Milk is known to be

a product easily infected with germ life, and to require special

attention and treatment in its production and distribution for

consumption as an article of food. Scientific knowledge con-

cerning these facts and the best method of Pasteurizing milk

for human use in course of production and distribution as a

pure and wholesome food is so generally understood and known

that courts take judicial notice of these facts. It is a generally

accepted fact that when milk is heated to a temperature of 145

degrees Fahrenheit, and sustained at that point for thirty min-

utes, the disease-causing germs are destroyed. Such Pasteuri-

zation may be performed at tbe home or at the distributing

stations.* Under these circumstances and conditions of the milk

business it was proper for the common council of the city of

Milwaukee to determine in its legislative function what means

and methods were best adapted to accomplish the object of sup-

plying tbe people of tbe city of Milwaukee with wholesome milk.

Tbe objection to the method adopted by tbe common council

for the Pasteurization of the city's milk supply cannot avail

in this cose for holding the ordinance invalid, because that sub-

ject is one within the legislative power of the common council

under the powers conferred by the city ehartcr. Tbe system

of Pasteurization provided for in the ordinance is one in com-

mon use, and hence is not subject to tbe objection that it is

an untried and unpractised scheme, as alleged by the complain-

ants. The provisions for supplying certified and inspected milk

require of dealers what is appropriate to furnish a wholesome

and pure product in the conduct of tbe milk trade. In the

light of these known facts and practices regarding tbe Pasteuri-

zation treatment of milk to destroy pathogenic germs, and tbe

systems of inspection and certification, and thus make it a

healthy food and preserve it in that state in the process of

distribution among the people of the city, it cannot be said

that the common council of the city have provided unreasonable

and oppressive regulations for the promotion of the public

health of the people, nor that the powers conferred on the

health officer for tbe enforcement of the ordinance are unrea-

sonable or prejudicial to the private rights and property in-

terests of tbe plaintiffs and others similarly situated.*'

Judicial Xoticb or Purchasing Power or Mosey.—In

Hurst v. Chicago, etc, R. Co. (Mo.) 219 S. W. 566, it was
held that the court would take judicial notice of the fact that
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money has less purchasing power to-day than il had twenty

yeans ngo. Hence, it was held, an award of $15,000 to a rail-

road conductor for loss of his leg below the knee by an acci-

dent whieli caused him great pain and suffering, although larger

than formerly approved, would not. in view of the diminished

value of money. Ik? interfered with on npt>eal where hi* earning

capacity was reduced from $150 to $20 per month and he wns

tmahle to use an artificial leg. Said the court: "The dollar is,

(
nt best, merely a unit for the measurement of values. It in a

fluctuating and variable criterion, and therefore tm imperfect

one. Statistician!! ami political economists have devised a unit

of measurement which, while necessarily imperfect, is yet more

accurate than the dollar for ganging value*. This unit is ar-

rived nt, broadly speaking, by taking the money cost of certain

essentials of life, such as rent, clothing, food, and fuel, during

n given period of time, and comparing it with the cost in money

of like essentials of like quantity and quality during a like

antecedent period. The relative purchasing power of the dollar

is thus ascertained, and its fluctuation* are thus shown. .Courts

cannot, of course, follow the ordinary variations of the money

market, as brokers nnd merchants do, but when radical, material,

and apparently permanent changes in social and economic con-

ditions confront mankind, court* must take cognizance of them,—

not too hastily, lest that which seems to be permanent should

prove to be transient, nor yet too tardily, lest justice fail. The

humane and just intent of the law is at all time* to afford fair

compensation to one who has suffered wrong. Compensation

means compensation in value. It will not do to *ny that the

same amount of money affords the same compensation when

money is cheap as when money is dear. The value of money

lies not in what it is, but in what it will buy. It follows that

if $10,000 was fair comjiensation in value for such injuries

as arc here involved twenty years ago, when money was dear

nnd its purchasing power was great, a larger sum will now be

required, when money is cheap and its purchasing power is

small. How much larger will depend upon the difference in

value (that is", in purchasing power) of money now than then.

That money to-day has much less purchasing power than it had

twenty or even ten years ago, admits of no dispute, nnd we are

not justified in disclaiming judicial knowledge of a world-wide

condition, seen and known of all men everywhere. If that be

true, then if we to-day allow the some amounts in money that

we allowed in like instances ten or twenty years ago, we are

following our decisions of that day in letter, but departing from

them in spirit. We are warned, upon excellent authority, that

'the letter killeth, but the spirit givcth life.' 2 Corinthians,

iii, <*>. Other court* of ability and standing have deemed it their

duty to take present-day conditions into consideration in pass-

ing upon problems similar to that with which we are now

dealing."

Proof or Authenticity or Lettkh by Circumstantial

Evidence—In Maynard v. Bailey (W. Va.) 102 S. E. 480,

reported and annotated in 0 A. L. R. 1*81, it was held that

though the genuineness of a letter, a faet essential to its admis-

sion in evidence, is ordinarily proved by testimony as to the

handwriting of its author, circumstantial evidence is admissible

for the purpose. The court said: "Of course, authentication of

a letter is always a prerequisite to its admission over a sufficient

objection, bat its genuineness may be shown in more than one

way. Ordinarily, it is done by proof of the handwriting, but,

when neither the letter nor the signature is in the handwriting

of the author, it may be shown in other ways. If this were

not true, there might be a failure of justice in every instance

a controlling document has not been written or signed

by the author thereof in his own handwriting, and in every

instance in which it is impossible to produce a witness to the

handwriting. Men might escape their obligations by mere dis-

guises of their handwriting. Like any other material fact, the

authenticity or genuineness of a letter may be established by

circumstantial evidence. If its tenor, subject-matter, and the

parties between whom it purports to have passed, make it fairly

tit into an admitted or proved course of correspondence, and

constitute an evident connecting link or part thereof, these

circumstances justify it.s admission. Loverin & B. Co. v. Bum-
garner, 59 W. Va. 46, r>2 S. E. 1000; Capital City Supply Co.

v. Bcury, 69 W. Va. 612, 72 S. K. 657; Fayette Liquor Co. v.

Jones, 75 W. Va. 110, 83 S. E. 726; Ramsey r. Reid, 83 W. Va.

197. 98 S. E. 155; Jones, Ev. $ 583. If the signature of a letter

is ty|>ewritten or stamped, the evidence afforded by its contents

justifies its admission. Wigmore, Ev. $ 2149. A letter written

for an illiterate person by another is admissible, if it appears,

from its contents, to have been written by one having knowledge

rea.sonably attributable only to the parties between whom it

passed, or at his dictation. Singleton r. Bremar, 16 S. C. L.

(Harp.) 201; 10 R. C. L title Ev. $ 353. Proof of the habit

or custom of one from whom a letter, bearing a rubber stamp

signature, purports to have come, to dictate Iiib correspondence

to an amanuensis, and have her affix his name to his letters by

means of such a stamp, justifies its admission. Deep River Nat.

Bank's Appeal, 73 Conn. 341, 47 Atl. 675. A letter written

upon a letterhead of the party from whom it purports to have

emnnated, and bearing the same signature as lliat found upon

other .letters received from him, is sufficiently authenticated to

go to the jury; the circumstances affording prima facie evidence

of its' genuineness. International Harvester Co. v. Campbell,

43 Tex. Civ. App. 421, 06 S. W. 93. The character of the letter

in question, as shown in the statement of the case, leaves no

doubt of the sufficiency of the paper on which it was written,

its direction, the places of its deposit in the mail and receipt

therefrom, its purported authorship, and its contents, to carry

the question of its emanation and actual authorship to the jury

for determination."

Advertising fob Divorce Business as Ground fob Scspen-

sion of Attorney.—In the ease of In He Donovan (S. D.) 17H

N\ \V. 14.1, reported and annotated in 9 A. L. R. 1497, it was held

to he unprofessional and dishonorable conduct, warranting sus-

pension from practice, for an attorney to send news items to the

public- press concerning divorce cases in which he was mentioned as

an attorney in the case and referred to by name as an expert

on marriage, and which were subsequently compiled in a booklet

for distribution. Said the court: "The complaint charges that

at divers times, for several years previous to the filing of the

complaint, the defendant had published and circulated a booklet

entitled 'The Law of Marriage, Annulment, Domicil, Divorce,'

to contain a synopsis of the laws' of the various

pertaining to marriage, annulment, domicil, and divorce;

that said booklet contains many misleading statements relative

to the divorce laws of this and other states; that said booklet

also contains a number of purported newspaper articles ac-

credited to such papers as the New York Journal, Atlanta Con-

ititution, Minneapolis Journal, Philadelphia Xorth American,

St. Paul Dispatch, and Cincinnati Enquirer, which said pur-

ported newspaper articles made reference to defendant as a

specialist and expert on the law of marriage and divorce, but

alleges that said articles never were in fact publistied in the

newspapers to which they were accredited. It is the theory of

the complainant that the said booklet referred to in the com-

plaint was published, sold, and distributed by defendant for
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the purpose of advertising, first, the state of South Dakota as

the place where divorces could be moat easily obtained, as com-

pared with other states; and, second, defendant as the man who
was the best qualified of anyone in the state to procure such

divorce. . . . The newspaper articles mentioned in the complaint

consist of sixty-two separate articles, each of which purports

to have been taken from a different newspaper. Each article

gives an account of a more or teas notorious divorce case, involv-

ing parties from many of the states of this country and from

some foreign countries. These artirles occupy a large percentage

of the entire booklet, which contains only 112 small pages. Their

origin is left wholly in doubt. Defendant's explanation is as

follows: He does not pretend that he ever saw any of the said

articles in the papers to which they are accredited, with perhaps

one or two exceptions, but claims that he was a subscriber to

certain 'clippings bureaus,* and that these bureaus sent the

clippings to him; that he believed they were genuine, and that

they had in fact been published as matters of news in the said

newspapers. This explanation is not very convincing. In the

first place, these several divorce cases do not seem to us to

bavo been of sufficient importance to have been published as

matters of news in the metropolitan dailies of the eastern cities.

In the second place, the outstanding feature of each and every

one of these articles is the fact that defendant was the attorney

for the successful party. Certainly, these papers could have no

interest in advertising him and his divorce business in (hid

manner. In one article accredited to the Mexico Daily Herald,

defendant is referred to as 'J. M. Donovan, the international

expert on marriage and divorce.* In another article, accredited

to the Montreal Star, defendant is referred to as 'J. M. Donovan,

the well-known United States expert on marriage.' Many others

arc of similar import. This constitutes advertising as a divorce

lawyer through the public press, and is generally held by the

court* to be unprofessional and dishonorable conduct."

Criminal Liability for Improper Treatment of Disease.—
In Barrow r. State (Okla.) 188 I'ae. 351, reported and annotated

in 9 A. L. R. 207, it was held that a person assuming to treat

disease is bound to know the nature of the remedies he prescribes

and the treatment he adopts, and is responsible criminally for a

death resulting to the patient from gross ignorance and culpable

negligence in the selection of remedies and the application of the

treatment. The facts of the particular case and the holding of

the court sufficiently appear in the following extract from the

opinion : "There is evidence in the record to the effect that at the

time the defendant undertook to treat and administer to the

deceased the deceased wo* suffering from an attack of la grippe

which was bordering on incipient pneumonia, and the evidence

of credible physicians is to the effect that in such cases, even

with the most careful and skilful treatment, from 10 to 40 per

cent of the patients die. The evidence also shows that deceased's

condition at the time the defendant commenced to administer to

him demanded the very best of medical attention and nursing;

that defendant was aware of deceased's condition, and at first

protested against treating hire, but thereafter being prevailed

upon by relatives of the deceased to treat deceased, the defendant

undertook the treatment of the deceased, and administered to him

by laying on of hands and offering a prayer or incantation that

the pain be transmitted from the body of the deceased to that

of the defendant, and also by administering to the deceased n

brew or co-ncoction made by parching and boiling hog hoofs, and

also hy giving deceased shortly before death a headache or fever

powder containing 3>/z grains of acctanilide. The undisputed

is to the effect that such treatment was without cure-

r indicated for treatment of the disease from which

the deceased was then suffering, but was wholly without nature

to tend to alleviate in any degree the disease from which deceased

was suffering, and tlwt the headache or fever powder had a

very depressing effect on the heart's action, and that the admin-

istration of such treatment under the circumstiuices was through

proas ignorance of the art the defendant assumed to practice.

The main contention urged here appears to be that, in view of

the fact that from 10 to 40 per cent of patients suffering from
the disease the deceased had at the time the defendant commenced
treating him probably die, despite the very best of medical atten-

tiun and nursing, it can only bo surmised thut the treatment

administered by the defendant possibly may have contributed to

the death of the deceased, and that the evidence of guilt only

amounts to a suspicion, and the crime is not proved with that

degree of certainty which authorizes a conviction in a criminal

cause. The treatment given the deceased by the defendant was

not indicated for the disease from which the deceased was suf-

fering; it in no way tended to alleviate the suffering or had any
curative properties whatever. On the contrary, the treatment

administered, considering the time it was given, was evidently

detrimental to the patient's health. Defendant possessed no

knowledge of the curative properties of medicine, was not

licensed to practice medicine in the state, and was grossly igno-

rant of the manner in which the disease from which the deceased

was suffering should be treated. The application of hnuds, accom-

panied with an incantation or prayer that the pain be trans-

mitted from the body of the deceased to that of the defendant,

the administering of hog-hoof tea and of the headache or fever

prwder at the time it was given, evidenced gross ignorance and

culpable negligence on the part of the defendant in the treat-

ment of the disease. . . . The crime here did not consist in the

omission to perform some duty specifically imposed by law.

Defendant owed deceased no duty; but, baring assumed to treat

him for disease, defendant was bound to know the nature of the

remedies be prescribed and the treatment he adopted, and he is

responsible criminally for a death :

and culpable i

jgsj cH'9 ut i n c i»i ttri_cs™ion

of LosLos Angeles Bah Association.—Frank Ji

is the new president of the Los Angeli

eeeding Edwin A. Meserve.

Death of Ohio Judoe.—Former Common PleaB Judge Duane
IT. Tilden died in February. He was a trustee of Hiram Col-

lege for some years.

Death or South Carolina Supbeme Coubt Judge.—Judge

George W. Gage, associate justice of the Supreme Court of South

Carolina, died recently.

Death of Old Philadelphia Lawyer.—The death of Anthony
A. Hirst, one of the oldest members of the Philadelphia bar,

occurred recently.

Alabama Judge Dead.—Judge John MaeQueen of Birming-

ham, Alabama, is dead. He was born in Eutaw in that state

in 1863, and was educated in the State University.

Judicial Changes is* Iowa.—D. V. Jackson of Muscatine,

Iowa, has been made a judge of the Seventh Judicial district,

Judge M F. Donegan.
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Jurist Resigns to Practice Law.—Circuit Judge

E. D. Dinkins of the Seventeenth Judicial District of Mississippi

to resume the practice of law.

Death or Veteran Chicago Lawyer.—Major Wilbur 0. Dan-

ton, Chicago attorney and veteran of the Civil War, is dead

He was eighty-five yearn old and formerly resided in St. Louis.

Atlanta Bar Association.—The aMociation held its annual

meeting in March. Roland Ellis of Macon was one of the speak-

ers. The retiring president, Henry C.

Chief Justice op Alabama Supreme Court Dead.—
Former Chief Justice Samuel D. Weakley of the Alabama Su-

preme Court died recently at the age of 60.

Suffolk Law School op Boston.—The Suffolk Law School

of Boston has a uew school building said to be the largest in

the United States. An auditorium in it will seat 1100 persons.

Former Chief Justice op Mississippi Dead.—Judge Robert

B. Mayes, former Chief Justice of the Mississippi Supreme

Court, is dead. He went on the Supreme Court as an associate

justice in 1910.

Death op Former Tennessee Judge.—Judge H. T. Hughes

of Tayewell, Tennessee, a former member of the state court

of Civil Appeals, is dead. He was 52 years of age and was born

in Lee County, Virginia.

Resignation of Florida Judge and Appointment op Suc-

cessor.—Edwin C. Davis of Lake Worth, Florida, has been

appointed Judge of the Fifteenth judicial circuit to succeed

Judg-e E. B. Donnell, resigned.

President or Elgin Bar Association Dead.—Ernest C.

Lather, president of the Elgin Bar Association of Illinois, died

recently at the age of fifty years. He was born in Dundee in

that

Promotion or Ohio Judge to State Court or Appeals.—
Judge J. W. Roberta of the Common Pleas bench of Ashtabula

County, Ohio, since 1903, has been elevated to the Court of Ap-

peals. He will continue to reside in Jefferson.

Prominent Lawyer or Washington Dead.—W. Preston Wil-

liamson, prominently identified with the Washington, D. C, bar,

died in February at Jacksonville. Ho was a native of Char-

lottesville, Vs., where be was born in 1853.

Ohio ex-Congressman to Practice Law.—Former Congress-

man Roerae C. McCulloch of Canton, Ohio, who has just retired

from Congress, will resume the practice of law in Canton and

will also have an office in Washington.

Former Congressman op Oklahoma to Practice Law.—
Scott Ferris, who recently retired from Congress, has gone back

to Oklahoma, where he will practice law and represent certain

oil interests headed by former Governor Haskell.

Multnomah Bar Association or Oregon.—The newly elected

president of the Multnomah Bar Association is Clarence Gilbert.

District Judge Richard Deich, Edward Lansing and Walter E.

Aaher are vice presidents. The secretary is John G. Wilson.

Cascade County Bar Association or Montana.—Julius C.

Peters, former vice president of the Cascade County Bar Asso-

ciation, was elected president at a recent meeting. Fletcher

Maddox was elected vice president; Loy J. Molnmby, secretary,

and D. W. Doyle, treasurer.

Deaths in Michioan.—Judge Claudius B. Grant, a former
member of the Michigan Supreme Court, died recently. The
death of Judge George S. Hosrner of Detroit, a member of the

Circuit Court, is also reported. He was on ihe Wayne County
Circuit bench for thirty-three

Waukesha Bar Association op Wisconsin.—The Waukesha
County Bar Association of Wisconsin has elected as its officers

for the ensuing year the following: President, John F.

ley; vice-presidents, G. Holmes Daubner and Mr.
secretary-treasurer, Harvey J. Frame.

Weber County Bab Association or Utah.—C. A. Boyd has
been elected president of the Weber County Bar Association,

succeeding S. T. Corn. The new vice-presidents are A. F.. Pratt

and John Willis. Joseph E. Evans succeeds C. R. Hollings-

worth as secretary.

Detroit Judoe on Bench por Forty-six Years.—Judge
Edgar O. Durfee of Detroit, since 1875 probate judge of Wayne
County, claims the distinction of being the oldest judicial official

in the United States in point of service. Last year he handled

5758 eases as against 306 in the first year of his judicial career.

Former Attorney General Palmer to Practice Law in
Washington.—Former Attorney General A. Mitchell Palmer
of Pennsylvania has opened a law office in Washington, being
associated with Frank Davis, Jr., former Assistant Attorney
General, and Robert T. Scott, formerly private secretary to the

Attorney General.

Death or Prominent Cincinnati Lawyer.—Former Judge
Stanley W. Merrill of the Ohio Supreme Court died in Feb-
ruary. He was 44 years old and at tbe time of his death was
assistant General Counsel of the Big Four Railroad. He was a
graduate of Harvard College, Class of 1899, and of Harvard
Law School, Class of 1901.

Kentucky Lawyer Opens Ofticr in Washington.—Swager
Sherley of Louisville, Ky., former chairman of the Committee
of Appropriation, United States House of Representatives, and
lately Director of Finance, United States Railway Administra-

tion, has opened a law office in Louisville and Washington. His
Washington office will be with Faust and Wilson.

United States District Judge Becomes Author.—United
States District Judge Martin J. Wade of Iowa and William F.

Russell, dean of the College of Edncation connected with the

State University of Iowa, have published a short work on the

constitution of the United States, intended primarily for the

public schools and as an aid to the Americanization of foreigners

in this country.

Allegheny County Bar Association op Pennsylvania.—
The annual election of officers of the Allegheny County Bar
Association resulted in the choosing of R. A. Balph for president
and William S. Dalzell for vice-president. The secretary is H.
G. Tinker and the treasurer W. A Boothe. The association was
presented with an oil painting of Judge Josiah Cohen of the
Common Pleas Court.

Kenbttcky Refuses Admission to Bab or Students Taught
in Correspondence Schools.—Tbe Kentucky Court of Appeals
in amending the rules governing the Board of Examiners has
announced that correspondence schools of law are not reeojmuted
as meeting the requirements of preparation for admission to the

bar of that rtatc.
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Tennessee Bab Associations.—The lawyers of Gibson

County, Tennessee, recently organized a bar association and

elected as officers the following: Judge J. D. Scnter, of Hum-
bolt, president; H. H. Elder, of Trenton, vice-president; W. B.

Kinton, of Trenton, secretary-treasurer. The West Tennessee

Bar Association at the organization of that body named Jud^e

C. G. Bond of Jackson as president. County Judge J. T.

Kothrock, Jr., was elected secretary-treasurer.

15n0li«lf JCotea*

Biography of Joseph H. Cnoate,—Among forthcoming books

which may be looked forward to with particular interest, espe-

cially by members of tlio Legal Profession, is the Life of Joseph

Hoiigres Choate, the distinguished American advocate who repre-

sented his country as ambassador in London from 1899 to- 1905.

While nsideut among us, says the Law Times, Mr. Choate won
golden opinions from all who came into personal relationship

with him, and during those years he did much to cement the ties

linking closer together the Old Country and her grown-up

daughter across the Atlantic—a beneficent work whieh lie con-

tinued after returning home on resigning office as ambassador.

It is worth recalling that Mr. Choate had the distinction of being

the first non-British lawyer to be received into the governing

body of an Inn of Court, he having been elected an honorary

Bencher of the Middle Temple in 1005—an honor which he

valued highly, and in acknowledgment of .which he presented

to the library of that Inn a valuable set of the American Digest

which runs into many volumes. His biography has been written

by Mr. E. S. Martin, and will be published by Messrs. Constable,

The Titles of Judges.—Not long ago, Mr. Justice Horridgc,

on the hearing of a suit for a divorce, deprecated a reference

by a witness "to a member of the High Court of Justice as

Judge So-and-So. I hate to hear one of His Majesty's judges

referred to in that way. The term is an Americanism and in

this country is only applicable to County Court judges. The

title "Mr. Justice' is a very old and respected title." It may
be of interest to recall the fact that judges in days gone by
were commonly known as Lord So-and-So, probably because

they were addressed in court as My Lord—a relic probably of

the Curia Regis. Sir Francis Bacon is known to the present

Imjut as Lord Bacon. He was, in strictness of language, never

Lord Bacon, but when elevated to the peerage lie wiut Lord

Verulam, a title by which he would now be scarcely recognized.

Again, Sir Edward Coke is commonly known as Ix>rd Coke,

although he was never raised to the peerage, and, after he had
been dismissed from a seat on the Judicial Bench, to which he

owed his appellation of Lord, re-entered Parliament, not as a

member of the House of Lords, but as a member of the House
of Commons. The title of a County Court judge and the form
in which he should be addressed on the Bench were, till defi-

nitely settled, anything but uniform. A member of the County
Court Bench told on one occasion a Select Committee of the

House of Commons that the forms in which he had been ad-
•lressed by witnesses varied considerably from "Sir" to "Your
Lordship's Most Worshipful Reverence."

League or Nations Publications.—The secretariat of the
League of Nations has just issued three important publications.

•With credit to English legal periodicals.

The first contains the official text of the resolutions adopted by

the Assembly during its first session from November 15 to De-

cember 18 of last year. This book contains simply the text

of the resolutions and will be supplemented by two others, of

which one will contain the reports and resolutions adopted by

the Assembly and the debates, together with the relevant docu-

ments, and the second will include the minutes and reports of

the committees. From this first volume it is possible to appre-

ciate that the points which attracted attention in the public

Press represented only inadequately the work Accomplished by

the Assembly. The organization and procedure were established

on a firm basis, thanks to the solid preliminary work accom-

plished by the staff of the secretariat- Among the resolutions

it is important to note a distinct step forward in the develop-

ment of international organization for practical purposes which

has now been proceeding for more than half a century. The two

other publications issued by the secretariat form Numbers 2

und 3 in the Treaty Series, but it may be suggested that the

description of publications should be more precise and distinct.

It would be convenient, since these documents are likely to be

cited frequently, if a simple method of citation could be printed

on the cover so as to secure uniformity. The two parts contain

conventions, both recent and past, and it is noticeable that the

United Kingdom is one of the parties to ten out of sixteen.

The Fbaxkino Privilege.—The recommendation that the old

Parliamentary privilege of franking letters should, subject to

well-defined restrictions, be restored, and the simultaneous recom-

mendation that members should have free tickets by rail and

boat to and fro, not between Westminster and their homes,

but between Westminster and their constituencies, may recall

that the privilege of sending and receiving letters post free,

which members of the House of Commons enjoyed from the

Commonwealth to the' early years of the reign of Queen Victoria,

arose out of the theory on which free railway and boat tickets

to members to and from their constituencies to the House of

Commons is recommended, namely, the frequency of communica-

tion with their constituents. In the eighteenth century this theory

was accepted as accounting for the origin and as warranting

the continuance of the franking privilege. "Supposing it is

true," said Sir William Yonge in opposing, in 1745, a motion

in the House of Commons for annual Parliaments, "that some

members never see their constituents from the time they are

chosen till they return to solicit their votes at a new election,

which, I believe, is very rarely the cose, is there not or may
there not be a constant intercourse by letter T Are not all letters

from or to members of Parliament made free of postage for-

tius very purpose?" The first franks were frequently much

cherished and kept as relics by their recipients. A new member

often used his first frank to convey to his wife or his mother

the news of his election, and the right of a member to frank

began as soon as the return officer's writ or precept was umde

out in his favor. Sir Travers Twias in his Life of Lord Chan-

cellor Eldon reproduces a letter sent after his election for

Weobley in 1783, in which he pleads forgiveness for delay in

the sending of the news of his success to his mother and sisters

lest there should be a difficulty about the postage.—Laic Times.

Cumulative F.fpkit or Succkmmvk Accidents,—The question

whether a workman has suffered "personal injury by accident

arising out of and in the course of his employment, within the

meaning of the Workmen's Compensation Act, came before the

Court of Appeal in on altogether novel guise in the recent case

of Selvage v. Cluuies Murrell and Sons, I/imited (150 L. T.

I Jour. 357). The total incapacity for work of the applicant in
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that case, resulting from the injuries which he had sustained,

wag not occasioned by one specific and individual accident, but

by a succession of accidents. The cumulative effect of those acci-

dents was to render the applicant a cripple from arthritis. And,

as was pointed out by Lord Stcrmlale, M. R., the difficulty in

deciding in favor of the applicant'* claim for compensation was

created by the authorities in which it has been laid down that

the precise time anil place when and where an accident has

happened to a workman must be defined with exactitude in order

to entitle him to obtain compensation from his employer. The

learned Judges of the Court of Appeal distinguished those

authorities from the present case because here the applicant's

diseased condition did undoubtedly result from accidents which

had occurred "in the course of and bad arisen "out of her

employment. The question which had, therefore, to be determined

was whether the fact that that condition was caused by I lie

cumulative effect of successive accidents, all contributing (o the

septic state in which the applicant was found to be. made the

position of affairs any different. The conclusion arrived nt by

the Court of Appeal was that the doctrine that you must be able

to fix upon and identify the time and place at which an accident

happened to a workman from which his condition results was

qualified to a great extent by what was held by the House of

Lords in the case of Inves (or Grant) v. G. and U. Kynoch (121

L. T. Kep. 30; (1010) C. 765, at p. 772). There the workman
was engaged in certain work which involved the presence of

bacilli, and while he was so engaged be sustained an injury to

his leg which afforded an opportunity for tlie entrance of the

bacilli into his system. When, where, and how the injury to his

leg was occasioned there was apparently nothing to show, nor

the exact time at which the bacilli took advantage of tlie wound

in his leg to enter the workman's system, qualifying, therefore,

fl.e strictness of some of the earlier cases.

ItEsmuiNT of Thadk.—All who huvo to draft contracts be-

tween employers and employees should study the recent ease of

Attwood r. Umont (124 L. T. Rep. 108: (1920) 3 K. B. 571).

The employers agreed to employ Lnmont ns an assistant in the

tailoring department, and he agreed that he would not at any

time directly or indirectly be concerned in the trade of a tailor,

dressmaker, etc., within ten miles of the employers' place of

business in Kidderminster. He left their employment and set

up for himself outside the ten mile radius, but executed tailor-

ing orders in Kidderminster, and so broke his contract. Lord

Justice Younger summed up the effect of the restrictive agree-

ment as "nothing more than an agreement not to trade in oppo-

sition with the employers in any part of their business." That

was undoubtedly a wide restriction, as it practically prevented

Lomotil trading within ten mile* of Kidderminster for the rest

of his 4ife after ten years' service with the plaintiffs, and that

service might have been of shorter duration. In Herbert Moiris

Limited r. Saxelby (114 L. T. Kep. 618. nt p. 625; (1016)

1 A. C. 688. at p. 709) Lord Porker said: "1 cannot find any

case in which a covenant against competition by n servant or

apprentice has, as such, ever been upheld by the court," and

he pointed out the essential difference between n purchaser of

a goodwill and an employer. In the case of the purchaser he

takes the covenant in order that he may get what be is con-

tracting to buy and what the vendor is intending to sell, and the

goodwill would be seriously damaged if fhe vendor was per-

mitted by the purchaser to freely compete with him. "The cove-

nant against competition is, therefore, reasonable if confined to

the area within which it would in all probability enure to the

injury of the purchaser." But "the employer in such o case

is not endeavoring to protect what be has, but to gain u special

he could not otherwise secure." The

of Lord Justice Younger in Attwood v. Lamont follows those

lines. In the Lord Justice's view the permissible extent of any

covenant imposed on an employee must be tested with regard

to the character of the work undertaken, and by the consideration

whether in that view the covenant goes further than is reason-

ably necessary' for the protection of the proprietary right* of

the employer. The skill and knowledge of the employee are

placed at the employer's service only during the employment,

and have not been made the subject of sale after that employ-

ment has ceased. The Court of Appeal held that it was not n

case in which they should sever the wide covenant so as to limit

its operation to tailoring, but, even if it could be so limited.

Lord Justice Younger was prepared to bold that it was too wide.

Donatio Mortis Causa and Domicil.—The recent case of

Re Korvinc; Levnahoff v. Block (noted 150 L. T. Jour. p. 341)

raised the interesting question whether, in order to be regarded

us a valid disposition on the part of the disposer, it must be

shown to have been made in accordance with the law of his

or her domicil, which in this case, both at the time of delivery

or deposit and at the date of death, was admitted to have

been in Russia. The facts were that the alleged donor escaped

from the Bolsheviks with certain of his personal belongings,

consisting of more or less valuable bonds, gold articles, and

coins, and deposited them, sealed up, with a friend previously

to starting on a dangerous expedition, notifying the individual

who subsequently claimed them, at that time abroad, that the

friend bad instructions to deliver them to her or a person of

trust on her behalf. He returned safely to Kngland, but early

in 1919 had to eiite^ a nursing home to undergo a serious o|*era-

tion. He opened an account with his bankers in the joint names

of himself and the defendant Block to enable the defendant

to defray expenses if the operation terminated fatally, and in his

presence ond that of other friends directed him to hand the

balance and the articles he had already deposited to the plaintiff.

Having unfortunately died in the home, tlie plaintiff's claim

to tlie deposited articles and the balance at the bank, which

had been paid into court, was upheld. According to Dicey%

Conflict of Laws, p. 519, 2nd edit., an assignment of goods

ond ehoses in action giving a good title thereto according to the

law of the country where they arc situated nt the time of assign-

ment is valid, a situs or locality being by analogy in some cases

attributed to a debt. A donatio mortis causa was stated by Mr.

Justice Buckley, as be then was, in Re Beaumont : Beaumont r.

Rwbank (86 L. T. Kep. 110; (1902) 1 Ch. 889, at p. 892)

to be a gift of on nmphibious nature, tx-ing neither entirely

tNtcr vivos nor testamentary, and on behalf of tlie official solicitor,

who represented in Ke Korvinc the interests of the estate of the

deceased, it was said that in so far as the disposition made was

of a testamentary character, its validity must be tested in ac-

cordance with the ordinary rule by the law of the deceased's

Russian domicil, as to which low there was no evidence. Further,

that there was no sufficient delivery of the subject of the donatio

mortis causa to the plaintiff. It was, however, replied that

delivery antecedent to the gift would be effective (Cain i\ Moon,

74 L. T. Kep. 728 ; (1896) 2 Q. B. 283. per Lord Russell of

Killowen, C. J. ut p. 288), and the gifts to the plaintiff condi-

tional on the death of the donor were held valid.

Suicide op Workman Fou/wixg ox Accident.—By their

decision in the recent case of Marriott e. Malthy Main Colliery

Company Limited (150 L. T. Jour. 'M0\, the learned Judges

of the Court of Appeal—Lord Stemdale, M. R., and lords Jus-

tices Warrington and Scrutton—have added another to the
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meager number of decisions in workmen's compensation cased

where un accident to a workman lias been followed by his

suicide. Thus, it was held in Mulonc v. Cayzer, limine and Co.

(1908, 8. C. 479 : 45 Se. L. Hep. 351; 1 B. W. C. C. 27)

that when suicide is euuscd by iusauity consequent on "personal

injury by accident mixing out of and in the course of n work-

man's eniployrocnt it is tantamount to death resulting from the

injury. All the same, suicide of itself is not evidence of in-

sanity, according to the decision in Grime >'. Fletcher (112 L.

T. Kep. 840; (11)15) 1 K. It. 7.W). In short, it has to In- shown

that suicide was really the result of the injury by accident to

entitle the dependents of the deceased workman to mover com-

pensation from his employer. For it is upon thclil that the

burden of proof as to the causation of the suicide will always

lie: (Withers r. London, Brighton, and South Coast Hallway

Company, 115 L. T. Hep. 503: (lUlfi) 2 K. H. 772). Ouided

by those authorities, and in particular by what was laid down

by Lord Cozens- Hardy, M. H. in Withers' case (ubi sup.),

the Court of Appcul in the present case saw their way to decide

in favor of the dependents of the deceased workman. Their

Lordships were of opinion that where shock and mental suffer-

ing incidental to an accident to a workman—notwithstanding

that there was no "structural injury"—caused depression,

melancholia, insanity, and suicide, the suicide would he the result

of the accident, and consequently justify the dependents of the

workman who had committed it in applying for compensation.

That shock, as was said by Lord Sterndale, M. R.. occasioned

by an accident may be the subject of compensation, although

there is no cerebral injury, is /airly well established at this

time. It was doubted in a case in the Privy Council, added the

learned judge, but that case has been definitely got rid of by

a recent decision in the House of I-ords. If the shock develops

into and culminates in insanity, and the insanity is the cause

of the suicide, all that is required to satisfy the Workman's

Compensation Act 1906 (6 Edw. 7, e. 58) exists. For as it

was put by the Master of the Hulls, when once it is established

that, without any structural injury of the brain which can be

found by examination, a shock may be the subject of compen-

sation, the language used by Lord Cozcns-Hardy, M. H., in

Withers' case (ubi sup.) is applicable to a ease where the injury

is shock and nothing further. Despite the fact that the work-

man's death was occasioned by his own act, as it resulted from

the injury by accident the employer cannot evade liability.

Criminal Jl'kisuktiok over Foncicx Aircraft.—The Air

Navigation Act 1920, which received the Hoynl Assent on I>c-

2:1, 1920, and repcnls the earlier Air Navigation Acts,

ossible difficulties relative to jurisdiction over crimes

perpetrated on foreign aircraft while flying over British terri-

tory or British territorial waters. The Act docs ont expressly

provide for such cases at all. For sections I and 2 merely

authorize Ilia Majesty to apply the International Air Conven-

tion to foreign aircraft within British jurisdiction, and the Con-

vention does not make any provision regarding crimes other*

than offences connected with navigation. In this respect the

definitive Convention signed on October 13, 1919 (Cmd. 070)

differed from the draft published eurlier in the year (Cmd. 2tiC).

It was then imended to provide that, in the case of aircraft in

flight, the legal relation* of the persona on board were to be

governed by the law of the State from which it derived nation-

ality, and that if a crime or misdemeanor was committed on
board, the State flown over should only have jurisdiction if the

injured party was one of its nationals and the aircraft on the

•awe journey landed within the territory of that State; but

that after an aircraft had landed in foreign territory, the per-

sons on board should conform with the laws and regulations

of the State visited. Objection was, however, token by some

Powers to this part of the draft Convention on the ground that

the doctrine of territorial sovereignty- was sufficiently broad to

cover all these questions, and the proposed clause relating to

jurisdiction was accordingly abandoned. It is therefore neces-

sary to fall back on the general principles of international law.

The International Air Convention recognises that every Power

has complete and exclusive sovereignty over the air space above

its territory. The Air Navigation Act does no more than ex-

press the naturul consequence of this recognition in declaring

that "the full and absolute sovereignty and rightful jurisdiction

of His Majesty extends . . . over the air superincumbent on

all parts of His Majesty's dominions and the territorial waters

adjacent thereto." It follows, then, that every foreign aireraft

flying through British air space is within the jurisdiction of the

British Crown. But it is also a principle of internal ionii! law

that every Stale, by virtue of its personal supremacy, may assert

jurisdiction over its subjects wherever they limy be. Thus,

crimes committed on a foreign aircraft in British air space may
fall under two concurrent jurisdictions. This is pointed out by

M. Trovers in his exhaustive treatise J.c fJroit J'rtuil Interna-

tional ct *n yii*e en (F.uvrr, the first volume of which lias re-

cently appeared in Paris. In case of a crime committed on an

aircraft over a foreign territory or during a landing, he says

(sect. 283) : "La competence de la loi peitale, et des jurisdictions

repressive* dc 1'Klnt sousjiteciit. pent s'ajonler ii idle* de In

loi et des juridictions uationalcs." A study of the diplomatic

controversies relative to jurisdiction over foreign merchantmen

in ports and territorial waters will illustrate the kind of ditll-

eulties which may spring from overlapping jurisdictions over

foreign aircraft. The material has been collected and ex.-imined

bp Professor Charteris in the British Year Book of International

Law. Merchantmen in foreign waters may, like aircraft, tall

under two concurrent jurisdictions and disputes have arisen

becanse some States have attempted to engraft an exception

upon the general rules. Thus, France, and a number of other

States, while admitting the general principle that their merchant-

men in foreign waters fall under the jurisdiction of the littoral

Slate, are not inclined to recognize that jurisdiction if their

vessels arc merely passing through the maritime bell, or even

if they cast anchor in a port, when a crime is committed by
which the internal order of the vessel or the relations between

her passengers or her crew are alone affected. Of course the

limitation on the territorial jurisdiction involved In the French

standpoint, being a departure from principle, could he justified,

if at all, only on the ground that it had become a rule of inter-

national practice. No such practice can be alleged in the case

of aircraft, and the territorial jurisdiction is, according to in-

ternational law, unlimited. No criticism can, therefore, be prop-

erly directed against the preamble of the Air Navigation Act.

Nevertheless, it is perhaps unfortunate that the Convention

should have made no express provision for the trial of crime*

committed on board aireraft while in or above foreign territory,

since possibilities of diplomatic conflict cannot be ignored.

"Presumptions are indulged to supply the place of facts: they

are never allowed against ascertained and established facta.

When these appear, presumptions disappear."—Per Field, J„ in

Lincoln r. French, 105 U. S. 617.

"The power to acquire necessarily carries with it the power

to preserve and apply to the purposes for which it was acquired."

—Per Taney, C. J., in Scott r. Sandford, 19 How. 448.
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Ilia Place is Histoby.—Wilson *. Fite, 46 S. W. 1050.

Didn't Want tuk Best.—Board of Education v. Best, 52

Ohio St. 138, was a proceeding by a school teacher to enforce

How about Eve?—"Adam was not a lawgiver but the most

culpable lawbreaker known to all the ages."—Per Clark, C. J.,

in Crowell r. Crowell (N. Car.) 105 S. E. 206.

CONCLUSIVE EVIUtNOE.

Magistrate—"What was he doing when you arrestod bimt"

Policeman—"He was arguin' with a taxi driver, ycr Honor."

Magistrate—"But that is no proof he was drunk."-

Policeman.—"Well, there wasn't no taxi driver there, yer

The Business of Beino a Widow.—Id Linzee r Frankfort

General Ins. Co., 162 N. Y. App. Div. 282, an applicant for an

insurance policy answered a question in the application as to

her occupation by stating that she. was a "widow." We presume

sbe meant that she was actively engaged in the business of finding

another one.

Beside Those Alheadt Sitting, etc.—Our learned and pre-

cise contemporary, the Ixmdon Lam Times, seldom nods. Hence,

it is with a feeling akin to fiendish glee that we note its recent

editorial comment to the effect that tho King's Bench is at

present undermanned and "there is ample work for two more

additional judges."

Qroii Erat Demonstrandum.—"It is a general rule that men

act from motive. It may be regarded as an axiom that they

act from t*lti»b motives, when given a perfectly free choice as

to what they will do."—Per Spear, J., of the Supreme Judicial

Court of Main* in Williams e. Sweet, 110 Atl. 316. In 1846

Maine passed the first prohibitory liquor law.

Justice Brewer's Paraphrase.—When Justice Brewer was

upon the Supreme Beneh of Kansas he wrote an opinion con-

cerning the validity of certain bonds issued by a county in aid

of a railroad, wherein he said: "If he (the justice
)
may be

permitted to paraphrase the words of the wisest of men he

would say to everyone, 'Look not upon the voting of railroad

bonds when it is new, for at last it bitcth like a serpent and

stingeth like an adder.'

"

The Point or View.

l'k-aie tell us what per cent of profit there is in an article

bought for 86 cento and sold for $1.20.—H. B. W.
Multiply the profit, which is 35 cents, by the purchase price,

regarding the product as hundredths, and you have 29*4 per

cent profit.

—

Brooklyn Eagle.

You have. Still, if you bought it for 85 cento, sold it for

$1.20, you'd have—in Manhattan—41 3-17 per cent profit.—

New York Tribune. *

Maybe, maybe. Nevertheless the Brooklyn method of com-

putation has its advantages, e.g., in making out one's income

tax report.

The "Lvnch Court."—In Erie, etc., R. Co. v. Casey, 1 Grant's

Cas. (Pa.) 274, a rather remarkable case is mentioned. It seems

that one Titus Losey was convicted by a "lynch court" in the

Territory of Iowa and sentenced to pay a fine of $800. He
appealed from the decision, and as the appellate tribunals of

the territory were in a "disorganized condition," the court sent

up the appeal to the President of the Pennsylvania Common
Pleas. He reversed the judgment, and awarded restitution of

the fine which had been levied. The "lynch court," with • proper

regard for the due course of law, immediately obeyed the deci-

"Swipe,"—In State v. Lee (Iowa), 70 N. W. Rep. 594, the

word "swipe" came under the consideration of the court. The

defendant was indicted for the larceny of a watch, and one of

the State's witnesses testified that the "defendant said he had

swiped the watch from John Zodro." The defendant asked the

court to instruct the jury that this could not be considered a

confession of guilt by the defendant, even if they believed such

a statement was made. Tbc instruction was refused, and, on

conviction, the defendant appealed. In affirming the lower

court, the Supreme Court said: "If the word 'swiped' meant

'stole,' the admission was of the criminal act itself. One defi-

nition of the word 'swipe' is 'to plnek, to snatch, to steal'

(Wetet. Int. Diet.) ; another is, 'to take with a swipe or sweep;

steal by snatching, as to swipe a watch' (Stand. Diet.). Clearly,

the defendant had no right to insist that the court should instruct

as a matter of law that the word 'swiped' did not mean 'stole,'

and. in effect, that was what was sought to he accomplished by

the instruction asked."

Very.—Says the Xeto York Tribune: "Years ago this Pisa

of Pnristics, buttressed by Mr. Gelett Burgess, offered a prize

for an instance of the adverbial use of 'very' that made the

qualified word stronger. As we recall it, 'Very Good, Eddie'

and the Very Reverend Somebody were the only offerings. The

use of 'very' in speaking or writing is a confession of verbal

poverty and mental indolence." If this offer of a prize had

been advertised in legal circles, there would have been no such

poverty of offerings. The word "very" has the synonymic mean-

ing of "excessively" or "exceedingly," a fact known to the legal

if not to the newspaper profession. Thus, in a ease decided a

few years ago, the judgment was reversed on appeal because the

trial judge had used the word "very" in instructing the jury,

thereby imposing on a railroad too high a degree of care with

respect to the carriage of passengers. (See Parker e. Boston,

etc., R. C, 84 Wt. 329.) All of which goes to show that there

is no monopoly of knowledge.

The New Cabinet—The office boy opines that all is not

going to be smooth sailing with the new cabinet under the Hard-

ing administration. He has looked up the court records of the

members of that body and as a result is full of foreboding.

Thus the Secretary of State doesn't like the Postmaster General

(Hughes v. Hays, 4 Mo. 209) or the Secretary of Labor (Hugbes

v. Davis, 40 Cal. 117). Likewise the Secretary of Commerce

doesn't care for the Postmaster General (Hoover v. Hays, 5

Mo. 125) and the Postmaster General baa no love for the Sec-

.retery of Labor (Hays t>. Davis, 40 Cal. 117). So, the Secre-

tary of Agriculture is not friendly toward cither the Postmaster

General (Wallace v. Hays, 20 Ind. 252) or the Secretary of

the Interior (Wallace r. Fall, 16 Cal. 642). The Secretary of

Labor seems to be on good terms with hardly any of his col-

leagues, the records showing hostility to the Secretary of State

(Davis v. Hugbes, 38 Tex. Civ. App. 473), to the Postmaster

General (Davis v. Hays, 89 Ala. 563), to the Secretary of

Agriculture (Davis e. Wallace, 3 Cliff. 123), to the Attorney

General (Davis v. Dougherty, 105 Fed. 769), and to the Sec-

retary of Commerce (Davis ». Hoover, 112 Ind. 423). The

Secretary of War doesn't bear a grudge against any particular

of the cabinet, but it is certain that he won't bmok
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interference by anyone (Week* o. Medlcr, 20 Kan. 425). Tbe

Secretary of tbe Treasury "> somewhat similarly situated, having
|

a pretty bad grouch on with respect to bis fellow citiasns gen-
j

erally (Mellon v. People, 59 III. Apr.. 467). And the same may
j

be said of tbe Secretary of the Interior (Fall v. Nation, 17
'

Tex. Civ. App. 160). As if all this were not bad enough, it :

tnras out that the Attorney General is a woman-hater (Daugh-

erty v. Udy, 73 S. W. 8:f7). Look out for wholesale resigna-

tion*, says Ilia office boy! .

Dkohpiko Into tub Doric—In u recent number of Punch

there is an amusing picture of a counsel endeavoring to in-

gratiate himself with the witness whom be is going to cross-

ezamine by dropping into tbe Doric. There can be no doubt,

however, says the Law Times, that recourse to this mode of

winning the confidence of a stupid or sullen witness has proved

highly successful in the ]>ast. Henry Cockburn, of the Scots

Bar, afterwards raised to the Bench as Lord Cockburn and now

remembered by bis series of reminiscences which have long at-

tained the rank of legal classics, was an adept at this. Tbe

story has come down to us that, after his friend Jeffrey, speak-

ing in his mincing English, had in vain sought to get from an I

old countryman an opinion as to the mental capacity of one of

the parties, Cockburn made an attempt and with greater suc-

cess. Adopting liis broadest Scotch, he said to the witness:

"llao ye your mull [i.e., snuff-box] wi' yef" "Ou ay," an-

swered the witness and reached out his mull. "Noo, hoo Jang

hae ye kent John Sampson V asked Cockburn gracefully tak-

ing a pineb of snuff from tbe mull. "Ever since he was that

height," came the answer. "An* dae ye think noo, atween you

and me," aaid Cockburn insinuatingly, "that there's onything

in the creature!" "I wadna lippen [trust] him wi' a calf,"

was tbe instant and satisfying rejoinder. Broad Scots such as

John Clerk used almost habitually, and such as Cockburn

could employ when it suited his purpose, is now never heard

at tbe northern Bar. An anecdote of Clerk in this connection,

not indeed, in examining a witness, but of a little encounter

between him and Lord Eldon, is preserved, which indicates

Clerk's addiction to the Doric and his readiness to justify him-

self when ealled in question ou the subject of his pronunciation,

Several times in the course of his speech at the Bar of the

House of Lords Clerk pronounced the word "enough" as

"enow." The Lord Chancellor dryly remarked: "Mr. Clerk, in

England we sound the 'ongh' as 'uflT not 'enow.' " "Verra wool,

ma I>ord," continued the imperturbable advocate, "of this we I

have said 'enuff,' and I come, ma Lord, to the subdivision of

tbe land in dispute. It was apportioned, ma Lord, into what in

England would be called 'pluffland'—a 'plufttand' being as much
land as a pluffman can pluff in one day."' The Chancellor could

not hold out against the witty repartee, and laughingly suid:

"Pray proceed, Mr. Clerk, I know 'enow' of Scotch to understand

jour argument."

A New Field ron Rsjxwmers.—A correspondent from the

South, being cognizant of our continued interest in reforms

generally, and of our eagerness to reform the other fellow

specialty, sends us the subjoined suggestion of a field of reform
which has not yet, as he saya, attracted any attention. We give

it in uncxpurgated form as follows:

"Vow that wo have overthrown the 'demon rum' it is in

colloquial phrase, 'up to' us reformer* to And some other object i

of attack
1
for our reforming energies. All true reformers are

always seeking an outlet for those energies.

"Some among us are prating of a crusade against tobacco.
Now it must be admitted that tobacco is a most dangerous and

insidious enemy. It does not give its victims by their sensations,

as alcohol docs, prompt and unmistakable warning of its

ravages. Alcohol is a noble, open and avowed adversary, com-

pared with tobacco, which is crafty, subtle, never-tiring, inces-

sant in its operations, and its victims do not realize their danger

or condition until they reach a stage of complete helplessness,

when they no longer have either sound mind or body, and axe.

so permeated with the 'filthy weed' that their mental operations

are abnormal, and are only fantastic distortions of tobacco,

every physical organ and the whole nervous system, upon which

all health, physical or mental, must depend, becoming so com-

pletely tainted with tobacco as to subvert and destroy all natural

functions. Such victims breathe, think, write, tobacco and be-

come unnatural monsters 'unworthy the name of man.'

"But tobacco can wait. There is a more vital subject of re-

form, which comes closer to a greater number of individuals

than any other possible subject. It is underclothing I There

are millions of people suffering from preposterous underwear,

where there are thousands who are injured by the 'demon rum'

or tobacco. Nothing can come closer to us than this. It is

literally next to us. And what is the vile stuff which we thus

continually have next to ust Undoubtedly the great majority

of the unfortunate human beings who seek to cover their naked-

ness, wear woolen underclothing, while a smaller number of

wealthy persons cover themselves with silk. Nothing more filthy

or degrading can well be imagined, and yet there has been spread

through tbe world a propaganda in favor of these disgusting

things which has obscured the mind and judgment to such an

extent that the wearers positively lake pride is their degrada-

tion and greatly glorify themselves for their use of silk and

wool.

"What is silk 9 It is a product derived from tbe exerenien-

titious matter of a nasty, fuzzy, repulsive caterpillar whose ap-

pearance inspires involuntury disgust in every cleanly, well-

regulated mind, of a healthy sort. Con anything worse be

imagined f We answor, No.

"And wool? It is the natural covering of a greasy inferior

mammal, which, if not itself of a low moral nature, seems by

its association with man U> reduce him to the vilest of beings.

This statement is made upon the authority of the celebrated

Baron Touchstone as reported by W. Shakespeare in the well-

known ease entitled 'As you like it,' to which we call particular

attention. Wool is subjected to a variety of processes by which

its supporters declare that it is deprived of its original Hasti-

ness, but that is not true. It always retains that nastineas,

uiid tbe untrained cuticle of a natural human revolts from its

touch, but with custom becomes used to it, and tbe victim suf-

fers physical and moral deterioration. (See Lesson 7 of Purin-

ton's Efficiency Course, page 37.) It is quite like Vice, that

'—monster of so frightful mien
As to be hated needs but to be seen;

But seen too oft, familiar with her face.

We first endure, then pity, then embrace.'

"Prohibition of silk and wool is clearly the goal which we

must strive to reach.

"But 'Stop,* says 'Slow,' 'what shall we have to replace themt'

The asking of such a question shows tbe depth of ignorance

to which the demoralized questioner has sunk. The answer is

obvious. Clearly we should leave tbe animal field, and turn

to the clean vegetable world, and immediately linen and cotton

come to mind. Each is free from any of the disgusting features

of the animal part of creation, so prominent in worms and

sheep, and commends itself to the best instincts of all cultivated
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beings; but experience has shown that linen is better adapted

to use as underwear than cotton. Let us then bend all our

energies, first, to entire prohibition of the filthy wool and silk,

and, second, to the enforced use of linen for underwear. By

so doing, both the bodily and mental welfare of mankind will

be greatly promoted, and we, the reformers, will bo provided

with desirable occupation for a long, long time in struggling

with the ingrained prejudices of the common run of humanity,

created by centuries of ignorance and by the long-continued

inBuenee of indulgence in silk and

Corrfspcmien«
RIDICULE Or THE CLEfiGT AND TUB BAB

To the Editor of Law Notes.

Sir: I have of late observed that first the Prohibitionist*

and then the Clergy have, through the Press, been making protest

against tbe cartoonist and the movies holding up Prohibition

and tbe Clergy to public ridicule. Whether or not this satire

and ridicule is timely and deserved need not arrest our attention,

as my purpose is merely to i>oint out that this complaint has

about it an air of ancient history and that that class of men
"who stand upon a loftier moral plane than their follow man"

have in all ages shown the least sense of humor and have been

most sensitive to ridicule and criticism.

Tbe first outburst of anti-clerical criticism in Italy was in

1420 when a street ballad directed against Martin V bad this

refrain:

"Papa Martino, Signore di Piombino,

Conte dc Urbino, non vale un quattrino."

(Pope Martin, Lord of Piombino,
Count of Urbino, not worth a quattrino (farthing).)

This so enraged the Pope that be put Florence under an interdict.

This satirizing of the clergy was taken up by Luigi l*ulci

(born 1431) and by Ariosto (bom 1474) and carried to an

excess that makes the satiric jest of tbe cartoonist and movie

comedian of today appear tame and lifeless; for as Symonds

says: "Criticism, the modern Hercules, was already in its cradle,

strangling serpents of sacerdotal authority: and as yet tbe In-

quisition bad not become a power of terror; the Council of Trent

and Spanish tyranny had not tnrned Italians into trembling

bigots or sleek hypocrites."

Great as was the work of Pnlci and Ariosto, they were pre-

ceded by one who was far greater than either—Geoffrey Chaucer

(born 1340, died 1400)—the first great English poet and first

great English humorist. The creator of English rhymed verse

and of English prose in his Conterbury Talcs (circa 1380-1390)

has most mercilessly held up to ridicule the pious wretch who

is only a hypocrite and has also given us the following

able portrait of the good priest:

"A £ood man was there of religion,

And was a pooro parson of a town.

Hut rich he wbs of holy thoughts and work.
He was also a learned man, a clerk

That Christcs Gospel truly woulde preach;
And bis parishioners devoutly teach."

PATENTS
Buaioeea from soo-realdaat afternejri eeeecUSe eeUoited. Hit)heit
referencea; beat sanricaa. Causae! turini clieots who wish lo pit* a I

iovaotioni ara united to writa for foil particular* ao4 terms.

WATSON E. COLEMAN,
PATENT LAWYER) — F Street. N. W., Waatlh

Chaucer was also tbe first great writer who found in the Bar

a butt for his wit and humor—and be is so fresh and modern

that bis portrait of the "Man Lawe" is so true to life that it

appears as though the poet liad lately been attending the assizes

of Boston or Philadelphia.

This ridicule of tbe lawyers is one of the most entertaining

features of Habelais' "Gargautua and Pantagruel," where he

most mercilessly satirizes the Bar; as also did Shakespeare and

, Ben Jonson and others. The wit of Shakespeare however is

bright and sparkling, like sunbeams upon the sea waves, as

when "in that Inferno of human nature—King Lear" (Dowden)

the Clown says: "Nothing—'tis like tbe breath of an unfee'd

lawyer." Ben Jonson, however, assails the Bar like some huge

Dinosaur crashing through the primeval forest—crushing every-

thing before him, while he shouts with Gargantuan laughter.

And so it has been through all literature until today; and the

lawyer pretends to like it; for with true juridical philosophy he

consoles himself with saying: "If it stings me it also sting* the

other fellow."

Of a truth—and it deserves special notice—there are no men
who have so highly developed a senxe of humor as lawyers, and

who take more delight in seeing themselves and their calling mndo

the butt of satire and ridicule. Indeed, the Bar as a Bar is

never pharisaical. l'hnritu-e* it re to lie found nmong the legal

profession as a matter of course, but when one is found it is

to be observed that his phnriseeisin comes from his theological

and not from his juridical habits of thought.

Patcagoula, Mist. Chas. E. Chios*!.

"Tbe opinion of* a court must always be read in connection

with the facts upon which it is based."—Per Hunt, J., in Doyle

v. Continental Ins. Co., 94 l\ S. 538.
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Comment has been made frequently in Law Notes with

- respect to tho fact that the influence exercised by asso-

ciations of the bar, even in matters concerning directly

the administration of justice, is not as great as it should be.

This is well illustrated by the fact that no result has yet

been attained by tho efforts of the American Bar Associa-

tion to secure Congressional action on the bill to authorize

tho adoption by the federal judges of uniform rules of

procedure at law similar to those now governing federal

equity and admiralty procedure. There has been no

unfavorable vote on the proposition; it has simply been

crowded out through session after session. A special effort

will be made during the present session to bring the

bill to a vote, and it is to be hoped that it will meet

with success. Tho merits of the measure and the acute

iiood which it Will fill have been pointed out so frequently

in Law Notes as to leave little to be said. Every

thoughtful lawyer recognises the strong tendency toward

nationalization. That tendency is not only political but

commercial. Modern methods of communication have

obliterated state lines for the purposes of commerce. In

an increasing number of cases counsel from two or more
states participate in the trial of cases in tho federal courts,

and under tho existing, system counsel from outside the

jurisdiction where the court sits are at a distinct disadvan-
tage in matters of practice. In addition to this, the

supposed benefit to a lawyer appearing in a federal court

in his own jurisdiction is largely illusory. Exception! to

the uniformity of practice intended to be created by the

"Conformity Act" are so numerous that a study of muny
citses is necessary to detormine when the act applies and

when it docs not. Add to this the fact that the act has

no application in equity cases and it is apparent that no

lawyer can with safety go into a federal court relying on

his knowledge of the state practice. The books are Ailed

with instances of lawyers who have met with disaster as

the result of doing so. A simple intelligible set of rules of

federal procedure in actions at law, to which tho prac-

titioner could resort with confidence in every case, would

do much to prevent embarrassment and error. The bar

should in its own interest support at this time the efforts

of tho Bar Association to secure such a code.

Practice Rules Rather than Statutes.

Quttk apart from the need for uniform federal pro-

cedure, the bill referred to in the preceding paragraph

should be enacted for the reason that the system of practice

regulation thereby introduced is one which should become
gcueral. The fact that justice is slow and unduly

expensive, is attributed by almost every investigator not to

faults in our substantive law but to the system of procedure

by which that law is administered. Some blame may attach

to the judiciary for overtechnicality, but so long as it is the

function of tho judge to doclaro and not to make the law it

is not to be wondered at that practice statutes are adhered

to as rigidly as those which establish substantive law. It is es-

sential that the substantive law should be fixed and certain,

but no such necessity attaches to procedure. Flexibility, and
discretion to resort to informal methods and meet special

needs with special rules, make for both celerity of admin-

istration and the avoidance of injustice. The making of

the rules of judicial procedure i8 a task for which the

legislature is ill fitted. Legislative activities are many
and diverse; the time of the legislative session is limited

;

the pressure of special interests and political considera-

tions is incessant On the other hand the judges live in an

atmosphere of legal procedure; the experience of every

judge is replete with illustrations of the operation of par-

ticular rules. They are in a position to call for the advice

and co-operation of the bar. If an error is found or a

reform suggested, the action of the bench thereon is sure to

be prompt and intelligent, while the legislative response to

similar suggestions is notoriously bIow and unsatisfactory.

And over and above these considerations stands one which

is almost a matter of right, namely, the privilege of one de-

partment of government to make its rules of procedure un-

hampered by another co-ordinate department. Judicially

formulated rules of legislative procedure would be resented

promptly by the Congress which hesitates to grant to the

judiciary the right to regulate its own practice, yet legis-

lative procedure is elementary in its simplicity compared
to that of judicial action. The crying need of the times is

a reformed judicial procedure. Toward that end associa-

tions comprising a large proportion of the leaders of the

bar are bending their energies. There is no hope that any

inspired and perfect code will be formulated ; the reformed

procedure must be the result of growth, and the first step

is to remove the binding rigidity of legislative enact-

ment and substitute the flexibility of the rule making power

of tho courts.
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Take Them at Their Word.

Am effort is just now being made by a small but

clamorous minority to procure amnesty for the "cop-

scientious objectors." The reason why such amnesty
should not be granted, why this occasion to emphasize the

fact that the privileges of citizenship connote the duties of

citizenship should not be lost, are too obvious to need

recital. An all sufficient answer to the demand for

clemency is found in the fact that these "objectors" knew
and courted the penalty from which they now seek escape.

In the case of Wells v. U. S., 257 Fed. 607, there was in

evidence a circular issued by an anti-conscription league

which contained the following characteristic utterance:

"Better be imprisoned than to renounce your freedom of

conscience." The "objectors" had their way
;
they did not

renounce the freedom of what they were pleased to call

conscience, and they were imprisoned. Now what is all

the complaint about ? They chose dishonor and its penal-

ties ; let them abide by their choice. Shall we in "prepara-

tion" for the next conflict make the choice of dishonor

easier and cheaper? A man may, if he choose, make him-
self a martyr to his convictions, but when those convictions

are such as to strike at the very foundations of society ho
should not expect society to relieve him from his self-sought

martyrdom. Cheap notoriety, empty defiance of law, is

the very life of most ultra radical agitation. Let it be

established now that the notoriety of treason is not cheap

;

that defiance of a law passed to protect the nation from a

foreign foe is not empty, but brings a penalty which no
amount of clamor or sophistry can mitigate! The con-

scious' objectors avowedly chose imprisonment rather than

military service; let them be imprisoned, agreeably to the

imprecations of their own mouths 1

Naturalization.

In a recent case (In re Goldberg, 2C9 Fed. 392) United
* States District Judge Dyer of Missouri laid down a

doctrine that is uot only wholesome but most timely. In
denying an application for naturalization he said: "While
a eundidate for naturalization is to be commended for

having acquired material wealth, and for having lived a

blameless life, during his period of residence here, never-

theless such a state of affairs does not relieve him in any
way of the necessity of possessing a working knowledge of

the form and general structure of our government, and of

the responsibilities and duties, as well as tho privileges of

a citizen thereof. Lacking such qualifications, it is

impossible for him to swear, either intelligently or con-

scientiously, that, as required by law, he is attached to the

principles of the Constitution of the United States, or that

he is well disposed to the good order and happiness of the

Barne. Under our form of government, the people,

theoretically, at least, make, interpret, and execute the

laws. Accordingly, their reasonable intelligence and
education are indispensable prerequisites to the preserva-

tion and transmission of civil liberty and republican

institutions. The requirements of law'cannot be held to

have been met on a mere showing of the candidate that he
is peaceable, industrious, of good character, and law-

abiding." In these days of social unrest, of ultra

radicalism threatening the foundations of the government,
this is a rule that should be observed by every judge who

exercises tho important function of granting naturaliza-

tion. The man who is really conversant with the nature of

American institutions, who is well disposed toward them,

and who can conscientiously swear that he will uphold
them, is fit to be an American citizen. His private life

should of course give reasonable assurance that he will not

become a criminal or a public charge. But it is the

intelligent adherence to the principles of American gov-

ernment, so frequently ignored, which is the fundamental

and indispensable qualification.

The Immigration Problem.

The problem presented as a result of the lax immigra-
tion laws of the past was well set out in the opinion

referred to in the preceding paragraph, Judge Dyer saying:

"At the last session of Congress, figures were presented to

the committeo ou immigration and naturalization of tho

House of Representatives, during its hearings on H. R.
10404, to the effect that at that time there were in round
numbers about 11,000,000 adult aliens in the United
States: that of those some 2,500,000 had filed their

declarations of intention, leaving approximately 8,500,000
who had never taken any step whatsoever towards citizen-

ship. It is quite apparent from these figures that tho

"melting pot' has not melted. This was repeatedly empha-
sized during the World War. The line of racial cleavage

was as distinctly drawn in this country then as in Europe.
Very considerable portions of our population of foreign

birth seemed concerned more with what was best for toe

lands of their nativity than with what was best for the

country of their adoption. Cases such as Schurmann v.

United Stales (C. U A.) 2C4 Fed. 917, deal with this

situation. This foreign element must either be lifted up
to American standards, or America must eventually be

reduced to their standards. We must become all-American,

or, failing this, we will in time become all-alien." Tho
situation thus presented is appalling in its magnitude. It

contains, inter alia, a powerful argument against the par-

ticipation by the United States in any "League of

Nations" for until we shall become a nation with a dis-

tinctive national mind, any participation in international

affairs must of necessity lead 1o domestic discord from the

efforts of residents to influence governmental action in

favor of the several lands where they were born, quite

regardless of American interests. The stigma of hyphen-
ated Americanism does not attach to the German-American
only. Any man who needs a hyphen to describe his

Americanism, who seeks to use the American government
as a tool to servo the interests of the land of his birth, is an
obstacle to the development of the American spirit and the

realization of the destiny of the American people. No
single remedy will reach this .situation, but two prelim-

inary steps are plainly indicated ; the absolute stopping of

immigration for a considerable period, and the drastic

suppression of those who seek to transplant European feuds

to American soil.

Naturalization of Japanese Serving in American Army.

A ca*e, pending at the present writing in the Supreme
*»• court of California, presents the interesting question

whether a Japanese, who served in 4he United States army
during the late war and received an honorable discharge,

is entitled to citizenship under the act of Congress of May
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9, 1918, which, inter alia, gives the right of naturalization

to "any alien" serving in the military or naval forces of

the Tinted States during the "present war" without proof
of declaration of intention or of five years' residence. The
holding of the California District Court of Appeal against

the right to naturalization proceeds on the ground that the

statute wus designed to remove the requirements of declara-

tion and residence only, and not to admit to citizenship an
alien of a race not eligible thereto in the absence of the

statute. As a matter of strict statutory construction there

is much force in this provision. There is, however,, great

moral force in the argument presented by Mr. Albert

Elliot of San Francisco as amicus curia?, who said in

concluding his argument: "Are we asking much when we
petition this Court to construe liberally a statute passed by
Congress during the exigency of a great war, and at a time

when the Government needed soldiers and sailors for the

defense of our country I Many aliens came voluntarily to

our Colors and enlisted without a Bullish thought for the

great adventure. Some of them actually reached the

fighting front and exposed their lives in our defense They
wore our uniforms, carried our arms, manned our ships

and fought under our Flag. We accepted them as soldiers

and sailors and used them while the danger hovered over

us like a black cloud. In a commendable spirit of grati-

tude and while the guns were still booming on the French
front, Congress passed an Act which both in language and
spirit held out to these aliens a kind of reward for their

sen1 ices to us—this inestimable privilege which wo call

American Citizenship. If allegiance be the essence of

citizenship then these men regardless of race or color, gave

proof of allegiance to our Government than which there

could be no higher. If they were good enough to fly to our

defense in time of trouble, and to wear our uniform and
to carry our arms, then they were good euough for us to

extend to them the right hand of American Citizenship."

As has been more than once pointed out (sec, Law Notes,
May 1916, for an extended discussion) the racial dis-

crimination in our present naturalization laws is illogical

and unjust. Since those laws have admitted to citizenship

many thousands who shirked the call to the national

defonse, we cannot but hope that they will be so construed

as to admit this member of an excluded race who, though

an alien, voluntarily performed the duty of a citizen.

A N«w Angle on Price Fixing.

Fob years manufacturers have maintained a campaign to

assert the right to fix the reselling price of their

product. Failing to convince the courts that this asserted

right was not an unlawful restraint of trade, agitation has

been and still is rife for Congressional action to permit

price fixing. The stock argument of course is that the

manufacturer must be protected from ruinous underselling

by retailers. This, it is claimed, reacts on the manufac-
turer, making it impossible to establish a market at a fair

price after the temporary cutting of prices has fixed the

low price in the public mind. Of course in such a dis-

cussion the interests of the ultimate consumer and his

right to the best price which retail competition will produco
are not taken into account. But now there arises a con-

dition which should give these price fixing gentlemen
pause. While neither courts nor legislatures have been
amenable to their sophistry, sundry labor unions have seen
the beauties of the argument, and have put it into practice

by fixing prices below which their employees shall not sell

under penalty of a strike. The logic of this position is

precisely that of tho price fixing manufacturers. If com-

petition leads the manufacturer to sell at a low price it

reacts on the wage scale in precisely tho same way that a

low retail price reacts on the wholesale business. The
same beautiful disregard of tho consumer is, of course,

present But to the manufacturers, limited in their sales

by the establishment of prices which the public will not

pay, it makes a great deal of difference whose ox is gored

and legislation has been introduced in several states so to

strengthen the anti-trust laws as to put an end to this

exaction. It is to be hoped that this new development will

put an eternal quietus on the price fixing movement, by

convincing those responsible for it that if successful it will

soon be carried one step further back and work not to their

benefit but to that of the labor trust.

Duty of Depositor to Call for Pass Book.

T t is, of course, well settled that a depositor on receiving
A his balanced pass book and cancelled checks is bound
to examine them within a reasonable time and report to the

bank any errors which he finds. There has been decided

recently a case said to be one of first impression (McCarly
v. First Nat. Bank [Ala.] 85 So. 754) involving the ques-

tion whether the depositor is under any duty to procure the

pass book promptly from the bank after it has been

balanced in order that he may exam ino it. It was held

that in the absence of a rulo or uaagc to the contrary tho

depositor is not bound to call for his balanced pass book,

but may leave it at tho bank till it suits his convenience

to get it, and is not chargeable with any errors until the

expiration of a reasonable time for examination after it

is actually in his hands. The court said: "The theory

upon which a depositor is required to examine his balanced

pass book and his cancelled checks within a reasonable time

and with due care after they are returned to him by tho

bank, and to report errore and irregularities, if any there

be, with reasonable promptness to the bank, is that, if he

fails to do so, the bank may rightly presume that previous

payments of checks were properly made upon the authority

of the depositor, and that they have bis sanction and
approval, and that, so presuming, the bank may be

naturally induced to make similar payment of similarly

forged or unauthorized checks in tho future. But where
the pass book and checks have not been actually returned

to the depositor, and remain in the custody of the bank, the

reason of tho rule entirely fails, since there can be no

presumption that the depositor has acquiesced in or

approved an act or a course of dealing of which he has no

actual notice or knowledge, and tho bank cannot justly

claim to have been misled by the conduct of the depositor."

Tho decision seems to be sound in its reasoning and derives

considerable support from another recent case (Citizens

Batik v. Hinkle [Ark.] ; 87 S. W. 679). The decision is

one of considerable importance to bankers, and will doubt-

less lead to a general adoption of what seems to be the

modern practice of mailing vouchers monthly to depositors.

Censorship of the "Movies."

"I"* he clamor for motion picture censorship goes on, and
* occasionally a State is added to the list of those which
require it. It goes without saying that literature, art, and
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drama aliko should not bo lewd or debasing. The question

is as to the method of determining what falls within that

category. It is a matter of opiuion always. Men of low

and vulgar proclivity, and men of austere life and prurient

intellect, can see indecency invisible to the normal man.

Abnormal addiction and abnormal antipathy are alike

stigmata of degeneracy. In the conflict of opinions, who
shall decide t If, as one would expect in a republic, it is

the majority, the question will settle itself, for no one will

exhibit for profit that of which the public does not approve.

That force is already working a considerable reform in the

photoplay ; there is a growing popular distaste for the

stressing of the sex theme, and a higher class of scenarios is

beginning to appear as a result. Tho trouble with any

legally established censorship is that it does not represent

the majority opinion of the times. It is usually largely

tlio product of the activity of a few prudes and these

naturally get a representation in the board of censorship.

It is a little hard to understand why the photoplay should

Iw selected for peculiar regulation. How many of the

modern Grand Operas deal with the life of a courtesan?

How many modern novels treat of sex questions more
baldly than any photoplay f The only ground of distinc-

tion is that the photopluy is attended by the young who
read few novels and hear no Grand Operas. This brings

up squarely the question whether the photoplay, a mighty

agency for the entertainment of those to whom most other

sources of entertainment are closed, shall be robbed of its

interest by being brought down to the level of juvenile

mind and susceptibility. Is it not better and more rational

to establish a special class of juvenile motion picture*,

subject them to a censorship and forbid the attendance of

persons under, Bay, eighteen at any other picture shows?

In ibis way the immature mind would be fully protected

and eiitertaiuiuent for adults would be left as it should be,

subject only to the general laws which prohibit indecent

exhibitions and the natural law which makes unprofitable

anything which is not consonant with the opinion of the

majority. Of course no such solution would appeal to the

"holier than thou" element but it would seem to be

adequate to meet the demands of those who are concerned

only with the remedy for such real abuses as exist.

Baseball Law.

This appears to be an auspicious year for the national

game. Not only has it secured tho services of a dis-

tinguished jurist to direct its affairs, and opened the season

to record breaking crowds, but a recent well considered

decision has sustained the validity of the "reserve clause"

in contracts with players. In National League v. Federal

Baseball Club of Baltimore, 269 Fed. 681. the Court of

Appeals of the District of Columbia holds that this clause

in no way contravenes the Sherman Anti-Trust Act. In

laying down the rule that the acts of one club in a league

composed of clubs located in several states is not interstate

commerce it is said : "A game of baseball is not susceptible

of being transferred. The players, it is true, travel from
place to place in interstate commerce, but they are not the

game. Not until they come into contact with their

opponents on the baseball field and the contest opens dots

the game come into existence. Tt is local in its beginning

and in its end. Nothing is transferred in the process to those

who patronize it. The exertions of skill and agility which
they witness may excite in them pleasurable emotions.

just as might a view of a beautiful picture or a masterly

performance of some drama ; but the game effects no
exchange of things according to the meaning of trade and
commerce as defined above. The transportation in inter-

state commerce of the players and the paraphernalia used
by them was but an incident to the main purpose of tho

appellants, namely, the production of the game. It was
for it they were in business—not for the purpose of trans-

ferring players, balls, and uniforms." Passing to the con-

tention that though the clubs maintaining the reserve rule

were not engaged in interstate commerce they were wilhiu

the act because the rule interfered with the activities of
other clubs, the court lays down the familiar rule that the

interference must bo direct and not merely incidental, and
proceeds: "Tho number of players which each club was
|>eriaittcd to employ was limited to 22. It is admitted that

ihis was a reasonable number, and that none of the clubs

retained more players than it needed. The number of

skilled players available did not equal the demand, and
clubs within the appellant leagues were competing among
themselves for first-class players. One of the directors of

the appellee admitted that, if his club had to compete for

public favor with the appellants, it undoubtedly would
have been driven to the ranks of the latter for many of its

players. If the reserve clause did not exist, the highly

skillful players would be absorbed by the more wealthy

chilis, and thus some clubs in the league would so far out-

strip others in playing ability that the contests between

the superior and inferior clubs would be uninteresting, and

the public would refuse to patronize them. By means of

the reserve clause and provisions in the rules and regula-

tions, said one witness, tho clubs in the National and

American Leagues arc more evenly balanced, the contests

between them arc made attractive to the patrons of the

game, and the success of the clubs more certain. The
reserve clause and the publication of the ineligible lists,

together with other restrictive provisions, had the effect of

deterring players from violating their contracts, and hence

the Federal League and its constituent clubs, of which the

appellee was one, were unable to obtain players who had
contracts with the* appellants; in other words, these things

had the intended effect, viz., of preventing players from
disregarding their obligations. On these provisions, all

having for their purpose the preservation hy each club of

its necessary quota, and no more, of players, rests the

gravamen of appellee's case It must be obvious that the

restrictions thus imposed relate directly to the conservation

of the personnel of the clubs, and did not directly affect the

movement of the appellee in interstate commerce. What-
ever effect, if any, they had, was incidental, and therefore

did not offend against the statute." It is perfectly clear

as a business proposition that the reserve clause is not only

essential to the clubs but operates in the long run to the

benefit of players and public. It is therefore to be hoped
that thiR decision will be generally accepted as establishing

its validity.

Omission of "tho " in Information.

By
the Constitution of Missouri it is provided that all

indictments and informations shall conclude "against

the peace and dignity of the State of Missouri." Tn a

long series of cases beginning with Stale v. Lopez, 19 Mo.
2M, ami ending with Stale v. Warner, 220 Mo. 2.3. it was
held that the omission of the word "the" before "state"
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was fatal. Now the Missouri court in Slide v. Adkina, 22.>

S. W. 981, reverses this entire line of cases, and holds that

un information thus omitting ''the'' if a substantial com-

pliance with the constitution. The court says: "True,

section 38 of article 0' provides that indictment* shall con-

elude 'against the peace and dignity of the State,' but to

say that to omit the final 'the' in that dignified phrase

—

an omission which impairs its rhythm, perhaps, but does

not vary its meaning— is fatal error, is to permit a rule of

rhetoric to emerge victorious from a conflict with the Bill

of Rights. It is to sacrifice substance to form and to

allow n trivial omission of a minor word in a subordinate

paragraph relating to a mere matter of procedure to out-

weigh the very fundamentals of the Constitution. No one
will contend that the makers of the Constitution ever

intended such a consequence." Of course this does not

undo the past nullification of a long line of convictions,

some of which were for crimes of great atrocity, e.g., State

v. Campbell, 210 Mo. 202. The present court has done
all in its power by sweeping the fantastic doctrine out of

the jurisprudence of the State. The decision, however,

emphasizes anew the fact that in the last analysis the

nation is ruled not by law but by judges. Law is not an
exact science; it is a matter on which honest minds may
differ, and a judge is simply a man selected to give the

final opinion that there may be an end of controversy. It

is quite inevitable that it should be so; the moral is merely
that the greatest care should be exercised in the selection

of judges, for their power is infinitely greater than that of

executive or legislative officers.

FAITH CURES AND THE LAW.

Tiik criminal liability of a person who fails to call a

physician to attend in illness a person under his charge,

because of a belief in healing by faith, religious rite, or the

like, has been discussed in two recent articles in Law
Notes. The excuse for a further discussion of the subject

lies in the fact that the articles in question proceed on

planes so different as scarcely to come into collision. Mr.
Bronaugh in Law Notks for June 1020 set out with

undoubted correctness the present state of the law as

declared by the courts of last resort. Mr. Gilmore in the

March 1921 issue, while not controverting that statement

of the law, argues that the rule that a parent is criminally

liable if he fails to call a physician for his sick child and
the death of the child results, is unjust and in violation of

the Constitution. It is to this point that the present article

is addressed.

At the outset it must be borne in mind that the modern
tendency is steadily away from the patriarchal idea of

paternal rights. Mr. Gilmore says: "It is an elementary

principle of law that the sanctity'of the home cannot be

invaded; ami the natural rights of the parent as to the

custody and control of his child would be flagrantly

violated by the exercise of police power on the part of the

state which would invade the home unless there arises

indisputable demand for such invasion on behalf of the

public welfare." Modern law has made serious inroads
on what was once deemed the "sanctity of the home."
Anciently a father might put his child to death or sacrifice

him on the altar of some tribal deity without being

amenable to the law. At a much later date there was no

legal limit short of death or maiming to the punishment

he might impose. Modern thought has developed the con-

cept of the State as parens patria, restraining the cruel or

unreasonable parent by penalty, and if necessary taking

tho neglected or abused child into the care of a state

agency. The clock will not be turned back, we will not

revert from the era of juvenile courts and probation officers

to that of unrestricted parental right. The child is a

future citizen and the state has the right to secure his

health and education as against any unwillingness of the

parent to care for them. The question then comes baldly

to this: Is medical aid in illness essential to the health of

the future citizens of tho State? To this Mr. Gilmore

replies: "That public welfare would be subserved by the

compulsory medical treatment is far from indisputable."

In proof of this he cites first the undoubted imperfection

of medical science; the unquestioned instances of mortality

in spite of the most assiduous medical attention. In the

second place he adduces the assertions of Christian Scieneo

healers of their success in coping with disease. Ho would

of course be the last to assert that this success is invariable;

the very deaths which gave rise to the prosecutions dis-

cussed by him establish the contrary. Tho question there-

fore resolves itself, as docs any other exercise of the police

power, into one of fact, viz., whether the requirement of

medical attendance is one reasonably calculated to preserve

tho public health. Like every similar question in a

republic it can be determined in but one way, by the

majority opinion currently prevailing. The majority, the

overwhelming majority, of people in the 1'nited States now

believe that medicine aids in the cure of disease, and that

medical precautions do much to check the spread of con-

tagion. The same majority almost in their entirety now

believe that prayer or faith are wholly inadequate to that

end. While tha't opinion obtains, it is right and inevitable

that the law should be as it now is. There are certain

inalienable rights of the individual on which the majority

should never, in a well goveriied country, be permitted to

trench. But those rights end at tho point where the safety

of another, particularly of one not sui juris, is affected.

In regulating the exercise of rights which are not inalien-

able, each generation must do the best it can, and is not

open to censure though the wisdom of future generations

brings to light a better method. It may be that eating i*

unnecessary, a mere habit transmitted from the ignorant

past, and that future generations will draw their nutriment

from the atmosphere, but no father should be allowed now

to starve his children on any such theory. Conscience or

sincerity has nothing to do with it ; the right of a parent

"to choose what he conscientiously believes to be the best

for his child" does not warrant him in flying in the face of

public opinion by denying the child food, education or

medical attendance. The contention that the requirement

of medical aid for children is in violation of the constitu-

tion as unreasonable and beyond the scope of the police

power seems therefore so unsound as to make it idle to cite

authorities. What regulations do subserve the public

welfare must be determined by the majority opinion of the

times. If an ancient error on this score has been exploded

by advancing knowledge, the determination of that fact is

not a judicial question. Police measures are established in

view of existing beliefs as to what serves the public wcl-
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fare: to those who deem the belief unfounded but one

remedy is open, that is, to bring a majority to their way of

thinking. Any other view would deny the right of govern-

ment by the majority. If the great majority of the citizens

of the United States were Christian Scientists, is there any

doubt that they would require parents to resort to their

method of cure and that the courts would hold to be guilty

of manslaughter a parent whose child died under the

ministrations of a physician, the aid of a "healer" being

refused J As a matter of fact, once it is admitted that the

prevailing popular view is that the aid of a physician is

helpful in sickness, the question whether that belief is well

founded is one of science and not of law, and its discussion

has no place in the pages of a law magazine.

Equally without foundation seems the contention that

the requirement that a regular physician be called to attend

a child denies the freedom of religious worship which is

guaranteed by the Constitution. It would be hard to find

a more thorough going believer than tho writer in the

doctrine that the freedom to profess any religion or no

religion is inviolable. But religious freedom is far

removed from freedom to resort to practices which directly

and injuriously affect others. Neither a "Holy War" nor

a massacre of St. Bartholomew's Eve can be Htarted in

New York city under the protection of the Constitution,

yet both Moslem and Christian acted on a sincere belief

that the positive injunctions of religion were being obeyed.

There is no crime so awful, no practice so abhorrent that

it has not at some time and in some place been sincerely

believed to be a religious duty. In view of that indubi-

table fact, there is but one rule which is consonant with

the public safety, viz: that no religious belief justifies any

man in a practice which affects the life or health of another

in an injurious manner, and whether a particular act has

such a tendency must bo determined by the government;

i.e., by the majority. Whether Christian Science and

other methods of "spiritual"' healing are truth or falsehood

or a mixture of both is not a question of law. The proposi-

tion to which the present discussion is addressed is that in

the present state of human knowledge the law is wise, just

and in full accord with the letter and the spirit of tho

Constitution when it accords to the Christian Scientist the

fullest freedom to worship in his own way, but, in giving

the right to practice the tenets of his religion in the healing

of disease (see People v. Cole, 219 N. Y. 98, 113 N. E.

790, L. R. A 1917C 816), makes an exception as to those

who are not mentally capable of deciding to trust their

lives to this comparatively novel system of treatment The

Colo case does not mean, as Mr. Gilmore seems to construe

it, that Christian Science is a fully accepted method of

healing against which it is unconstitutional thereafter to

discriminate. It is a decision of tolerance and not of

acceptance. It means that the practices of that faith are

not unlawful and that a person who is sui juris may if he

so desires take his chances of their curative power. It is

in no way inconsistent with the rule that as to those who

are not sui juris, those who are peculiarly within the

protection of the State, the State may use its judgment,

as represented by the great majority of its citizens.

W. A. S.

"There is nothing unjust or tyrannical in punishing ofTt nses

prohibited by law, and committal in violation of that law."

—

Per Washington, J. r
in Ogden t>. Saunders, 12 Wheat 267.

PRESUMPTION OF DEATH FROM ABSENCE

"Deuth is evere, as y trosre,

The moost certeyn thing that is,

And no thing is so unccrteyn to knowe,
As is the tynie of deeth y-wi»."—Baben Book (E. E. T. S.) p. 52.

. That nothing is certain but death and taxes has been

said so often as to become axiomatic, and in a sense, so far

as the first of these undesirable events is concerned, it may
be said to be a truism ; that is, that there is no escape from
death, that it will overtake us all at some time despite all

human efforts to avoid it. But when that time will arrive

no man can say and in many instances it cannot be said

definitely whether it has or has not arrived in a particular

instance. That the grim reaper will come is certain, but

when is as uncertain as the fact of coming is certain. In
order, however, that we may conduct our daily affairs with

some degree of system and order it is necessary to deter-

mine not only the fact that death has arrived but in many
instances the time when it arrived.

In the great majority of cases these facts are easily

ascertainable, but there are many instances on record whero
it was impossible to Bay with certainty either that death

had occurred or when it occurred. We are all familiar

with the strange and unaccountable disappearance of

various persons from time to time and their continued

unexplained absence. In fact the daily press tells us of

such cases with ever recurring frequency, and the writer of

fiction has seized on it for the foundation of many a weird

and fantastic tale, though even the most vivid imagination

of the author is unable to outdo the facts of known and
recorded cases. It is when such a case arises that the

courts are called on to make certain in law that very

uncertain question of fact—life or death; and the law
reports abound with cases determining the effect of a per-

son's continued unexplained absence.

Obviously the fact of life or death is the controlling

element in the affairs of mankind. All property rights

are dependent on the definite ascertainment of this fact.

No estate can be settled in its absence; the payment of

insurance, the great field of domestic relations, the rights

of husband and wife, the obligations and rights respecting

marriage and divorce, and in fact practically every duty

and right arising in our daily lives depends on this all

important fact. Again it is apparent that though our

judges are admittedly endowed with great wisdom they

are not seers in the sense that they can look into the great

unknown and declare death to be a fact in the absence of

all knowledge relating to the happening of that event, so

in order that the wheels of our earthly machine may con-

tinue to turn, they have recourse to aids furnished by the

law as based on the long experience of the habits and
actions of mankind. Out of this vast accumulation of

knowledge of cause and effect as relating to the actions

of their fellow beings the courts have felt justified in

presuming the fact of death under certain circumstances,

until now it has become a well settled doctrine of the law
that the continued unexplained absence of a person for a

period of seven years raises a presumption of his death.

This presumption apparently flies squarely in the face of

another presumption, that is, that a person shown to be

alive at a given time remains alive until the contrary is

5d by Google
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shown by some sufficient proof, or in the absence of proof,

until a different presumption arises. Ordinarily in the

absence of evidence to the contrary, the continuance of the

life of on individual to the common age of man will bo

assumed, and the burden of proof lies on the person

alleging the death of that individual. Applying this

principle the civil law, following the doctrines of the

Roman law, presumes a person to be living at the age of

one hundred years. Under this doctrine the super

importance of vital statistics is at once apparent. Thus
one of the most important requirements of the French
Civil Code is the register of the civil status, or, as it is

known, L'elat civil, of every French subject, man or

woman. It corresponds somewhat to our registration laws,

with this difference, that the octet de I'etai civil show at a

glance the principal events in the life of the individual.

When the child is born, an arte de naisaance is drawn up
and a register made ; when he marries, an acte de marriage

is added ; and when he dies there follows the acte de deces.

A reference to the register shows whether a person is

legitimate, illegitimate, an adopted child, married or

single, separated or divorced, living or dead. The general

rules for drawing up these documents in normal times are

to be found in the code civil, wherein it is prescribed that

the acte de deces must be drawn up twenty-four hours after

the death, after an officer of the etal civil has viewed the

body. In practice, the authorities of the etal civil delegate

this duty to a medical practitioner. The acte de deces is

the only legal proof of death. The disappearance of a

citizen, however long the period may be, is not equivalent

to a statement (contttalation) made after viewing the body.

It permits only, at the end of four years, a declaration of

absence. The heirs of the absentee enter into provisional

possession of his estate. At the end of thirty years, or

where 100 have elapsed since the birth of the absentee, the

possession becomes definitive. But however long the

duration of the absence may be, it ceases if the absentee

reappears. The- conjoint (husband or wife) can never

remarry.

By the English Common law, since James I., at the close

of a continuous absence abroad for a period of seven years,

during which nothing is heard from a person, death is

presxiined, but the presumption is open to be rebutted by

proof or counter presumptions. This is the rule very

generally adopted in this country, either by statutory

enactments or adjudications following the common law,

and it is almost universally held that for all legal purposes

a presumption of his death arises from the continued and

unexplained absence of a person from his home or place of

residence without any information from or concerning him
for the period of seven years. As was said in Bie/jhr v.

Supreme Council of American legion of Honor, 57 Mo.
App. 419: "Where, however, . . . there is a disappear-

ance and silence for seven years, under circumstances from

which no reasonable mind could draw the inference that

the absence was voluntary; where the absence is wholly

unexplained and unaccounted for on any rational theory

save that of death ; where a man of industrious habits, and
attached to his family, leaves it without any provocation,

and never communicates with them thereafter; where
reasonable search is made immediately after the disappear-

ance, and is kept up for Borne time without furnishing any
clew whatever ; where, in fine, all these things concur, the
court is justified in instructing the jury that, upon a find-

ing of these facts, they may presume the absentee to be
dead after an expiration of 6even years." While this is

undoubtedly the accepted doctrine outside of the Civil

Law, the facts of the particular cases are so varied, and
the motive causes which actuate the individual are so dis-

similar that a seeming conflict has arisen in applying the

rule. In fact it may be said that, like finger prints, in no
two cases are the individual motives and facts alike. This
conflict, however, relates to the evidence sufficient to rebut

the presumption rather than to the existence of the

presumption itself.

An interesting phase of this question is at what par-

ticular time during the period of seven years within the

rule of presumption of death from continued unexplained

absence does the presumption arise. It is evident that the

exact time of death may be all important in deter-

mining the rights of the persons interested and the courts

have been called on in numerous cases to fix a specific time

at which it may be presumed that death occurred, with the

varying results naturally to be expected from the solution

of so difficult a problem.

In England and in many American jurisdictions the

view has been adopted, that, under the rule that a presump-
tion of death arises from the unexplained absence of a per-

son unheard of for seven years, the presumption extends

only to the fact of death at the end of the period ; it does

not include the date of the death, but leaves the precise

time, whether at the end or at any other particular time
within the period, to be judged as a question of fact

The rule was stated by Lord Dennair, C. J., in Doe v.

Nepean, 5 B. & Ad. 86, 27 E. C. L. 42, as follows:

"Absence abroad for seven years, though it naturally leads

the mind to believe that the party is dead, and therefore is

sufficient evidence to warrant a presumption of fact that

the party was dead at the end of seven years, certainly

raises no inference as to the exact time of the death ; and
still less that such death took place at the end of seven

years. Absence for that period has no tendency to induce

the belief that life has ceased at that precise time; and no
case haa been cited, nor do we know of any, in which it has

been laid down as a rule of law, that such a presumption
ought to be made, or in which, in point of fact, any such

effect has been given- to evidence of absence abroad. . . .

On the other hand, if we weref for the sake of preventing

such an inconvenience, arbitrarily to lay down a rule that

seven years' absence abroad (the party not having been
heard of), was prima facie evidence of his death at the

end of the seven years, such a rule would in the very great

majority of cases, nay, in almost every case, cause the fact

to be found against the truth; and as the rule would be
applicable to all cases in which the time of death became
material, would in many, be productive of much incon-

venience and injustice," And in Neapean v. Doe, 2

M. & W. 894, 8 Eng. Rul. Can. 512, a subsequent action

between the same parties, it was further said on the

same point: "When nothing is heard of a person for

seven years, it is obviously a matter of complete uncer-

tainty at what point of time in those seven years he died

;

of all the points of time, the last day is the most improb-

able, and most inconsistent with the ground of presuming
the fact of death. That presumption arise* from the great

lapse of time since the party has been heard of ; because it

is considered extraordinary, if he was alive, that he should

not be heard of. Tn other words, it is presumed that his
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not being hear/! of hits' Urn occasioned by his death, which

presumption arises frotn the considerable time that has

elapsed. If yon assume that he was alive on the last day

but one of the sex-en years, then there is nothing extraor-

dinary in bis not having been heard of on the last day; and

the previous extraordinary lapse of time, during which he

was not heard of, has become immaterial by reason of the

assumption that he was living so lately. The presumption

of the fact of death seems, therefore, to lead to the con-

clusion that the death took place some considerable time

before the expiration of the seven years."

In some jurisdictions the rule would seem to be that in the

absence of any evidence tending to fix the time of death

during the period of seven years' absence, at the expiration

of which the' presumption of death arises, it will be pre-

sumed that the death occurred at the end of the seven

vcars.

In Whiting v. XichoU. 46 III. 230, 02 Am. Dec. 248,

the court distinguished what was known as the English

rule and stated the Illinois doctrine as follows: "The

English rule laid down in Dm v. Xepean. 5 B. & Ad. 86,

[27 E. C. L. 42], and Xepean v. Doe. 2 M. k W., 893, [8

Eng. Rul. Cas. 512], that the only presumption where a

person has been absent for seven years without Wing heard

of. is, that he is dead, but there is no presumption as to the

time of his death, whether he died at the beginning or at

the end of any particular period during those seven years,

lias not been generally adopted in this country. As held

by the courts of this country, the" doctrine is, that a person

once found' to be alive, is presumed to continue to live until

there lie proof of the contrary. At the end of seven year?

from the timehe was Inst heard of, the presumption of life

ceases, and the opposite presumption of death, takes its

plate. The legal presumption, . . . establishes not only

the fact of death, but also the time at which the person

shall first be accounted dead. This is an arbitrary pre-

sumption, but rendered necessary on grounds of public

policy, in order that rights depending upon the life or

death of a person long absent and unheard of, may be

settled by some certain rule."

It is in this effort to fix the precise time of death that

the most interesting phases of the question arise. Tno
presumption of the continuation of life is a presumption

of fact only, and facts additional to that of disappearance

may warrant an inference of death from an absence of

less than seven years. If, for example, in connection with

other facts showing a want of motive for absence it should

appear that when one was last seen be was in a state of

peril that might probably result in his death, the inference

of immediate death might justly lie drawn. As was said in

Modern Woodmen of America v. flrrdom, 72 Kan. 391, 82

Pac. 1100, 7 Ann. Cas. .170, 2 L. R. A. (N. S.) 809, if "it

should appear that the missing person was on a vessel

which foundered, or a train which was wrecked, or engaged

in some hazardous enterprise, or met with an accident

which might be expected to result fntally, or was exposed

to perils incompatible with his age. or the state of his

health, or was afflicted with a fatal disease, or was mentally

infirm, or was suicidally inclined, belief in the fact of

death might W' forced upon the mind very soon after the

disappearance. And in some cases the age, health, dis-

position, moral character, domestic relations, social rank

and financial condition of one who suddenly disappears

may themselves, without the aid of other circumstances,

stifle all doubt that the person' is dead."

The most interesting cases involving this question, how-
ever, are those where the element of peril is entirely lacking,

and no reasonable explanation can be given for the con-
tinued absence. In many such cases it is held that an
inference of death is permissible after the lapse of a period
of less than seven years. On this principle, if a person
steady in his habits, successful in his business or profession,

contented and respected, having a fixed residence and
pleasant domestic relations, suddenly disappears and no
tidings of him are received, a finding of his death at or
about the time of his disappearance is warranted without
waiting for the lapse of seven years. In the leading case
of Tisdah v. Connecticut Mut. L. Ins. Co., 20 la. 170, 96
Am. Dec. 136, it was said: "An honored and upright
citizen, who, through a long life, has enjoyed the fullest

confidence of all who knew him-—pros|terous in business
and successful in the accumulation of wealth; 'rich in the
affection of wife and children, and attached to their
society; contented in the enjoyment of his possessions,

fond of the association of his friends, and having that love
of country which all good men possess—with no habits or
affections contrary to these traits of character—journeys
from his home to a distant city and is never afterward
heard of. Must seven years pass, or must it be shown that
he was last seen or heard of in peril, before his death can
be presumed ? No greater wrong could be done to the
character of the man than to account for his absence, even
after the lapse of a few short months, upon the ground of
a wantou abandonment of his family and friends. He
could have lived a good and useful life to but little purpose,
if those who knew him could even entertain such a sus-

picion. The reasons that the evidence above mentioned
raises a presumption of death are obvions ; absence from any
other cause, being without motive and inconsistent with the
very nature of the person, is improbable." However, a
different view was taken in the case of Vogol's Succession,
16 La. Ann. 139, 79 Am. Dee. 571, wherein it was said:
"Disappearances such as his are not, unfortunately, of rare
occurrence. Like instances are numerous; men apparent!

v

as happy in their domestic relations as he was. who in
social positiou. in wealth, in the success of gratified
ambition, were his equals, have been known to leave every-
thing which is commonly looked upon as making life dear,
to wander off among strangers anil perils, and bury them-
selves for years, without leaving a trace behind them, in

places and among people who were strange, and it would
be thought, repulsive to their tastes, their habits, and
repugnant to those principles of honor and virtue which

I
are the foundations of an honest domestic societv." The
facts in some of the cases would seem to be inexplicable
except on the theory of death. Thus in Tisdah v. Con-
necticut Mut. L. Ins Co.. supra, the facts warranting a
presumption of death after an absence of about oue year
were stated as follows: "The party upon whose life the
policy was issued was a young man of exemplary habits,

excellent character, of fair business prospects, respectably
connected, and of the most happy domestic relations. He
had the fullest confidence of his friends and the entire
affection of his wife, and was living in apparent happiness,
with no cause of discontent with his condition, which
would have influenced him to break the domestic and
social ties with which he was so pleasantly bound to life.

Visiting Chicago, September 25, 1866, upon business, he
was last seen by an acquaintance on the corner of Lake and
Clark streets in that city, about 3 o'clock p.m. of that day.
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Xo trace of him was afterward discovered, though his

friends made every effort to find him and ascertain the

cause of his mysterious disappearance. A large reward
was offered through the newspapers for information that

would lead to his discovery, either dead or in life. The
detective police were employed to search for him without
results. No tidings have been received of him, and not the

faintest trace of the cause or manner of his disappearance
has been discovered. lie gave no intimation to anyone of

an intention to absent himself; and the latest declaration

of his intentions was to the effect that he expected to leave

Chicago, the day of his disappearance, to join his wife at

Dubuque. He owed no debts amounting to any consider-
able sum, and had made payment of some small ones about
the day of his disappearance. His valise, containing
clothing and other articles commonly carried by travelers,

was found at his hotel. His bill ihere was unpaid."
That appearances are deceptive, however, is forcibly

illustrated bv the case of Spahr v. Mutwl L. Ins. Co.. 98
Minn. 471, 108 N. W. 4. In that case the court, refusing
to presume death within seven years, stated the facts as

follows: "The evidence tended to show that he [the

absentee], was a clergyman of education and culture; that

he was successful in his sacred calling and respected by his

parishioners and friends; that he was thirty-one years old

;

that his family consisted of his wife and two daughters, of

whom he was fond ; that his domestic relations ordinarily

were pleasant ; that his credit was good ; that on Sunday,
April 3, 1898, he held services in his church, announced
that there would be communion services at the church the

following Friday, and requested all to be present; and,

further, that on the next day, Monday, the plaintiff drove
him to the station, and he requested her to meet him there

on the following Thursday, which she did, but he did not

return then, or at any other time, and that he has not com-
municatee! with his family ; that when he left, the church
was owing him twenty-four dollars, and he left forty

dollars with his wife. This, however, is only one side of
the shield. The evidence is practically conclusive that the

insured was in fact a drunkard, a user of morphine, and
a libertine. The plaintiff testified that for at least a year
before he went away he was a hard drinker, frequently

drunk, kept a keg of whiskey in the house and when drunk
he abused her: that on April 12, 1898, or five days after

the dav appointed for his return, she commenced an action

for a divorce on the ground that he was an habitual drunk-
ard, and in her verified complaint she stated that for many
years he had treated her in a cruel and inhuman manner,
aud that she was informed and believed that he left the

state accompanied by a woman."
As illustrating the varied workings of the human mind

and the contrary conclusions drawn from a given state of

facts, it is interesting to note the weight and effect given
by the courts to the growth and ease of communication
existing in modern times. All are agreed that the extent

to which the state of civilization prevails at the time and
place of the disappearance may enter into the considera-

tion of the inference to be drawn from unexplained
absence. Thus in Smith v. Smith, 49 Ala. 156, it was
said: "Considering the great length and breadth of this

country, and the migratory character of the people, the
presumption has less force here than in the country where
the law on this subject originated : and in a majority of
cases there is probably little doubt such presumptions are,

in fact, contrary to the truth. They should not, therefore,

be permitted to be too easily or too readily established."

In the majority of instances it is held that the ease of com-
munication strengthens the presumption of death arising

from continued unexplained absence. In other words it is

said "if he had been alive we would have heard from him."
On the other hand iu at least one instance the contrary

view was taken, the court saying in effect that if dead the

fact would have been communicated. Modern Woodmen
of America v. Gerdom, supra, wherein it was said: "The
social aspects of our civilization have been almost revolu-

tionized since the presumption based upon the fact of seven

years' unexplained absence was adopted. The improb-
ability that accident, injury, sickness or death could over-

take John B. Gerdom without information of the fact

reaching his family and friends is very great. He scarcely

could fail to find assistance in case of need among members
of his own fraternity. Hospital provision is now made
almost everywhere for the relief of the sick and injured,

and careful records of all cases are usually kept, including

information concerning the patient himself and the cer-

cumstances necessitating his detention. Police and other

court records, records of coroners' inquests, records of

burial, and other criminal, casualty and mortuary statis-

tics, collected and preserved in every well populated state,

make it difficult for any interested person to be ignorant

of the facts to which they relate. The press gives daily

attention to the publication throughout the country of news
relating to accidents and crimes wherever they occur. The
people generally are alert and well informed. Those of

different sections of the country are intimate with each

other, and the means of communication between even

remote parts is easy, safe, and speedy. This being true,

the presumption of death from absence cannot have the

strong probability of fact as its basis which formerly sup-

ported it, and persons who for their own profit assume the

burden of establishing in courts of justice that the death of

an individual has occurred have little excuse for urging

their own isolated ignorance of his fate or his whereabouts

as the principal item of their proof."

Doubtless many cases involving this question will arise

both in this country and abroad through disappearances of

soldiers and sailors during the war. Generally speaking,

it would seem that the doctrine of exposure to specific

peril would apply, but other facts which might explain the

absence on other grounds than death must be taken into

account in such cases, such for instance as the possibility of

capture by the enemy. Though the reasonable assumption

would be that a continued unexplained absence after the

war had ended and the prisoners had been released was
due to death, such a presumption would not necessarily

arise during the continuation of hostilities, and it has been

so held" in at least one instance. Corley v. HoUoiray, 22

S. C. 380, wherein it appeared that the absentee when last

seen was going into battle, and the court on review of the

circumstances assumed that he was captured rather than

killed therein. The facts in the cases present a kaleido-

scopic view of the emotions and motives of mankind hut

the limited space afforded here prevents more than a few

illustrations being set out. To the curiously inclined

reference is made to the notes in 7 Ann. Cas. 573, 14 Ann.

Cas. 242, Ann. Cas. 1916B 67 and Ann. Cas. 1917A 82.

where the cases are collected, and to the article Death in 8

R. O. L. p. 700. Mixob Buoxauoh.
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BIQAMY AND DIVORCE.

Atf important point in tic law of bigamy was decided in the

Court of Criminal Appeal on the 14th Feb., when the considered

judgment of the Court (Justices Bray, Avory, Shearman, Salter,

and Greer) was delivered by Mr. Justice Avory. The appellants

in Rex v. Wheat : Rex v. Stocks had been convicted at the Derby-

shire Assizes, before Mr. Justice Sankey, the one of bigamy, and

the other of aiding and abetting, and sentenced to one day's

imprisonment. The question raised by the appeal was whether

a mistaken belief on the part of the person charged with bigamy

that he had been divorced was a good answer to the charge. The

jury had found as a fact that Wheat, in good faith and on

reasonable grounds, believed that he had been divorced. The

only material evidence in support of such a belief consisted of a

letter from the solicitors, whom Wheat (a somewhat illiterate

person) had instructed to petition, in these terms: "We have your

telegram, and hope to send yon papers for signature in the course

of a day or two." The court were of opinion (1) that there was

no evidence on which the jury could find a belief in good faith and

on reasonable grounds, and (2) that such a belief, if mistaken,

would afford no defense to a charge of bigamy.

The present law is contained in the Offenses against the Person

Act. 1861 (24 & 25 Viet. c. 100), *. 57, the material part of which

runs: "Whosoever being married shall marry any other person

during the life of the former husband or wife . . . shall be

guilty of felony . . . Provided that nothing in this section shall

extend ... to any person who, at the time of such second mar-

raige, shall have been divorced from the bond of the first

marriage." The section is copied from the former Consolidation

Act (9 Geo. IV, c. 31), s. 22, which repealed (sect. 1) the original

Act against bigamy (1 Jas. I, c. 11). In that Act, the exception

as to divorce had been of any persons "that are or shall be at the

time of such marriage divorced by any sentence had, or hereafter

to be had. in the Ecclesiastical Court."

Before the Act of James I, bigamy had been a matter of

ecclesiastical cognizance only. In its older and proper sense,

bigamy meant only being twice married. According to the

canonists it was bigamy for a man to marry two virgins suc-

cessively, or to marry a widow. A clerk in minor orders

bigamous in this sense, lost benefit of clergy. Bigamy, in our

modern sense (the word only appears in the heading and marginal

note to the section at present in force), was in 1604 suddenly

created a capital felony, though benefit of clergy would attach

from the first under 1 Edw. VI, c. 12, a. 9. The proviso in the

act of James I, excepting persons divorced by sentence in the

Ecclesiastical Court, demands a word of explanation. No
Ecclesiastical Court in England at that time (or any other) could

grant a sentence of divorce a vinculo matrimonii. It conld only

divorce <i memo ft thoro. The proviso thus in terms protected

any person so divorced from the charge of felony. Such person

was, however, precluded by Canon 107 of 1603, and by "his own
bond to the Ordinary, from going through the form of re-

marriage during the partner's lifetime under pain of ecclesias-

tical censure. The words "divorced from the bond of the first

marriage" were introduced into the Act of George IV to remedy

this construction. By the date of that Act (1828) a regular

system of Parliamentary divorce a vinculo had grown up, which

was thirty years later superseded by judicial dissolution under
the Martimonial Causes Act 1857 (20 & 21 Vict. c. 85). Sect. 57
of this Act gives liberty to the parties to marry again, "as if the

prior marriage had been dissolved by death."

Much reliance was placed for the appellants on the decision of

the full court for Crown Cases Reserved in Reg. v. Tolson (60

L. T. Rep. 899, 23 Q. B. Div. 168). It was there held by nine

judges, as against five, that a woman who had been deserted by

her husband for more tljon five but less than seven years, but who,

in good faith and on reasonable grounds, believed him to be dead,

was not amenable to the charge of bigamy. Had the desertion in

that ease been for seven years or more, she woold have been

within the express proviso excepting from the section "any person

marrying a second time whose husband or wife shall have been

continually absent from such person for the space of seven years

then last past, and shall not have been known by such person to

be living within that time." The majority of the court Eeld,

however, that a bond fide belief on reasonable grounds in the

death of the partner protected the self-supposed survivor from

criminal liability. The maxim Actus non facit rrum, nisi mens
sit rra was applied. Mr. Justice Cave's dictum that at common
law an honest and reasonable belief in the existence of circum-

stances which would make an act innocent was always a good

defense is dissented from by the present court es carrying the

maxim too far in its application to statutes. A broad difference

between that case and the present one would seem to be that there

the mistake was one of faet, while here it is one of law, or at

least of mixed law and fact. In Rex. v. Earl Russell (85 L. T.

Rep. 253; [1901] A. C. 446), tried before the House of Lords, it

was not disputed that the defendant honestly believed his Nevada
divorce to be valid, but it was recognized that this was no defense

in law, the divorce being invalid according to English law. The
only point argued and reported in that cose was one of juris-

diction, but it is noteworthy that the present Mr. Justice Avory
was of counsel for Lord Russell. A bond fi4* (but mistaken)

belief in the validity in England of a foreign divorce, being a

mistake in law, would not excuse, though its existence would

manifestly affect the measure of guilt and of consequent punish-

ment.

It is difficult to see how a different decision could have been

reached in the case under discussion. No person, however

illiterate, can have the slightest difficulty in ascertaining, in

England at least, whether be has been divorced ox not. It might

be possible in some American States to have very serious doubts

whether a person is married, and, if so, to what spouse. In view

of the large crop of bigamy and divorce cases appearing aa an
aftermath of the war, we cannot regret that the stricter view has

been upheld.

—

Law Timet.

(Hemes of JJittmat

Threat to Discharge Jury fob Teem as Conrtox Warrant-
ing Reversal in Criminal Case.—It is reversible error, it seems,

for the court in a criminal cose to threaten to discharge the jury

from service during the rest of the term, in case they fail to agree

on a verdict in the case then on trial. It was so held in People v.

Strzempkowski (Mich), 178 N. W. 771, reported and annotated in

10 A. L. R. 420, wherein the court said: "The instruction, in

effect, informed the jury that if they did not agree upon a verdict

they would be discharged from further service during the term.

We may take judicial notice that snch a procedure would cause

humiliation to the members of the jury panel. While impressed

from a reading of the record, as was the circuit judge, that the

duty of the jury, under the proofs submitted, was plain, never-

theless a qnestion of fact was presented for them to determine,
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and it was their right to determine it without undue influence on

the part of the trial court There were no such admission* made

by the respondeat as justified the direction of a verdict, nor did

the court so charge. Should we affirm this conviction, we must

say that such an instruction would be without reversible error in

every ease in which a jury bad deliberated for a considerable time

without reaching an agreement The rule, as stated in 38 Cyc.

1762, is, we think, the only safe one to follow: "The court may

impress upon the jury the propriety and importance of coming

to an agreement, and harmonizing their views, state the reasons

therefor, and tell them it is their duty to try to agree, but should

not give instructions having a tendency to coerce the jury into

agreeing on a verdict While the eourt may reasonably urge an

, its discretion does not extend to the limit of coercion.'

"

• of Shehi i-f to Appeal in Habeas Corpus Proceeding.

-In Edmundson v. Ramsey (Miss.) 84 So. 455, it was held that

in a proceeding for a writ of habeas corpus to compel the admia-

flirni of the relator to bail, the sheriff who has the custody of the

relator is a "party aggrieved" under the Mississippi statute and

is entitled to appeal from a decree in favor of the relator. The

court said. "Section 36, Code of 1906, $ 11, Hemingway's Code,

provides" that 'any party aggrieved by the judgment on the trial

of a habeas corpus shall have an appeal to the supreme court.'

"So the question here to be decided is whether or not the

sheriff is a party aggrieved by the judgment of the eourt That

he was a necessary party to the proceeding is beyond question.

The prisoner was in his custody by virtue of the decree of the

chancery court. It was his duty as sheriff to care for and main-

tain this prisoner, and to keep him in custody until further order

of that court. By the petition in this case he was called upon to

answer explaining why he had the relator incarcerated in jail. In

his answer he justified this incarceration by exhibiting the decree

of the chancery eourt The circuit judge decided adversely to the

contention of the sheriff, holding in effect that the sheriff had no

right to keep this man in jail, because that part of the decree so

ordering was in excess of the power of the chancery court, and

therefore null and void, and this judgment ordered the sheriff to

release the prisoner from his custody. When this judgment was

entered, the sheriff was then in this predicament. He was first

ordered by the chancery court, a court of equal dignity with that

of the circuit or habeas corpus court, to hold this prisoner until

further orders of the court. He was later ordered by the circuit

judge, exercising the powers conferred npon him by statute in

cases of this kind, to release this prisoner, because the order under

he was imprisoned was void. As the custodian of the

with the two conflicting orders in his hands, he was

certainly officially interested in knowing whether or not he was

entitled to the custody of this prisoner, and in knowing whether

or not the order of the chancery court was void. We think an

understanding of the facts of the case, when considered in con-

nection with the above statute, is sufficient to settle the question of

the right of the sheriff to prosecute an appeal."

Meaning op Contract to Pat in "Liberty Bonds."—In

Nelson v. Rhem (N. Car.), 102 S. E. 395, reported and annotated

in 10 A. L. B. 832, it was held that a promise to pay a specified

amount in Liberty Bonds means bonds at par, not at market

value. The court said : "The contract of the defendant is to pay

$42,500, 'payable one-half in cash and one-half in Liberty bonds,'

and, if we were to adopt the construction of the plaintiff, we

strike out of the agreement of the parties the terms of

t, leaving an unqualified promise to pay $42,500, as this

would he the effect if 'one-half in Liberty bonds,' means the

value of the bonds. The phrase 'one-half in Liberty

bonds' means nothing, if not bonds on their faee promising

t<> pay $21,250, one-half the. purchase money, and wu have no

right to change the contract, in the absence of allegation or proof

of fraud or mistake, nor can we assume that the parties have in-

serted meaningless terms in their agreement. In Smith r. Dun-

lap, 12 I1L 189, the contract was to pay $131,480.52 in the in-

debtedness of the State of Illinois, and the court says of the con-

struction of the contract : 'Where the promisor undertakes to pay

a certain number of dollars in specific articles, such as grain, cattle,

or other commodities, he must deliver the property on the day named

in the contract, or be becomes absolutely bound to pay the sum

stated in money. The sum expressed in the obligation indicates the

true amount of the debt; and the other provision is inserted for the

benefit of the debtor, and relates exclusively to the mode of

payment. If he docs not avail himself of the privilege of

discharging the debt in property, the obligation becomes a naked

promise to pay the amount in money. But where the promisor

agrees to pay a certain sum in bank notes, or other evidences of

indebtedness, which purport on their face to represent dollars, and

can be counted as such, the sum is expressed to indicate the

number of dollars of the notes or evidence to be paid, and not

the amount of the debt or consideration. The obligation is in

fact but a promise to deliver so many dollars, numerically, of

the securities described. If the debtor fails to deliver them

according to the terms of the contract, he is responsible only for

tbeir real, not their nominal value. Tbeir cash value is the

true amount of the debt to be discharged. And beyond the

damages directly resulting from the breach of the contract, the

is not entitled to recover.'

"

Exemption Statute* as Applicable to Execution fob Fine

or Cows in Criminal Case.—In Rndeman v. Alexander (Colo.)

187 Pac. 720, reported and annotated in 10 A. L. R. 767, it was

held that a statute exempting property from sale under execution

does not apply to executions for fines and costs in criminal

proceedings, where the statute makes the property of every person

convicted subject to lien to pay the fine and costs, and authorizes

the levy of execution thereon for that purpose. The eourt said

:

"We are of the opinion that t 3628, Rev. Stat. 1008, exempting

certain property from sale under execution, relates solely to civil

actions, and that under the provisions of ' 2009, Rev. Stat. 1008,

relating to executions in criminal cases, all the property of one

convicted is liable to seizure thereunder. . . . Section 2019, Rev.

Stat. 1908, provides: 'The eourt shall have power, in all cases

of conviction under this chapter, when any fine is inflicted, to

order as a part of the judgment of the court, that the offender

shall bo committed to jail, there to remain until such fine and

costs are fully paid, or otherwise legally discharged.' It was the

evident purpose of this statute to provide a method of compelling

one to pay fine and costs adjudged against him in a criminal case,

irrespective of any exemptions. All doubts as to such purpose

are removed by ' 2012, Rev. Stat. 1908, which provides: 'When-

ever it shall be made satisfactorily to appear to the district court

of any district, or to any judge thereof in vacation, after all legal

means have been exhausted, that any person who is confined to

jail, . . . for any fine or costs . . . hath no estate whatever

wherewith to pay such fine and costs, or costs only, it shall be the

duty of the said court or judge to discharge such person from

further imprisonment for such fine and costs.' It will be observed

that one imprisoned to enforce the payment of fine and costs

under i 2019, supra, is not to bo released until: First, 'all lejral

means have been exhausted' to collect the same; and, second, until

it is made satisfactorily to appear to the judge that the person so

imprisoned 'hath no estate whatever wherewith to pay.' Is it

conceivable that the policy of the criminal law is, first, to grant
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to a convicted defendant tbe very liberal exemptions provided by

S 3028, and then, under pressure of imprisonment, compel him

to relinquish what the law has bo generously exempted? We
rannot give the statutes in question such a construction. No

aving been provided in any act relating expressly to

I law, and a method having been provided in our criminal

statutes to compel a defendant, by imprisonment, to subject all

his property to the payment of a judgment for fine and costs

levied against him, wc are of tbe opinion that the exemptions

contended for by plaintiff in error do not exist."

Whkk Title Passes to Goods Sold TTnokr "C. I. P."

Costract.—In Smith Co. v. Marano, 267 Pa. 107, 110 Atl. 94, it

was held that under the provisions of the Uniform Sales Aet to

the effect that unless a different intention appears the property in

poods sold does not pass until they reach destination, title passes

on delivery of poods to a carrier under a c. i. f. contract requiring

the seller to deliver at destination since the provision for

insurance shows an intention that the title shall pass at the place

of shipment. Said the court: ''If the price had not included

insurance, it might be well urged that, under rale 5 of 19 of

our Sales Act, tbe goods were never delivered to tbe appellant;

but, reading the contract as a whole,—as it must be read,—with

the item for insurance included in it, 'a different intention' on

the part of tbe buyer is disclosed, and the learned court below

correctly so held. If it was the intention of the parties to the

contract that tbe property in the goods sold should not pass to

the buyer until delivery to him at Philadelphia, what concern had

he about their safe transportation to that portt By his accept-

ance of the offer made by the appellee, he admittedly agreed that

he would pay a sum to the latter which would cover marine

insurance on the shipment to him. Under the contention which

lie now makes, he had no interest in it tmtil it reached him at

Philadelphia. That he did not so intend, and that he must now

be held to have understood that the deliver}1 of the goods to the

common carrier was a deliver}- to him, are clearly demonstrated by

the court below in tbe following from its opinion directing judg-

ment to be entered against him : 'It is difficult to understand why

the buyer should be concerned in any stipulation regarding pay-

ment of insurance, either by himself or by the seller, if he had

no property in the goods during transit, and consequently no

interest in the subject of their insurance. On the other hand,

if he intended that they should pass to him as soon as they were

delivered to the steamship, the subject of insurance in transit

would be vital to him. Wc think this reference to insurance in

the contract of soles is controlling and significant of the intention

of the parties. If delivery was intended to take place at the end

of tbe voyage, the reference to insnranee in any communication

between the parties was as sujterfluous as a reference to their

insurance before the sale, while in the seller's warelrausc. No
what is to be inferred from the reference to freight, the

from that to insurance must also have weight. Tbe

contract must be interpreted as a whole. Both provisions must

be explained, interpreted, and given their due force. A provision

for the payment of freight by the seller, or its inclusion in the

price, might indicate an intention to dcliwr at the end of the

voyage, or it might be a consideration affecting the price merely,

and the cost and uncertainty of the freight charge might be a

burden accepted by the seller to expedite the sale. On tl>e other

hand, the provision with regard to insurance was either fully

intended, and reasonable because of the risk the buyer intended

to assume, or, if he did not so intend, it was entirely meaningless

and mere snrplusage.'

"

RifiiiT to Arkest Issawk Person Without Warrant. In

Maxwell v. Maxwell (Iowa), 177 N. W. 541, it was held that to

justify the arrest of an insane person without warrant one must
show not only that the person arrested was insane at the time, but

also that to permit him to go at large imperiled his own safety or

that of the public. In the course of an interesting opinion the

court said: "Where one restrains another of his liberty, he must
justify his conduct, and he must show a legal right in him to do
so. Under our stotutc (Code 1897, $ ">19") a private person may
make an arrest for a public offense committed or attempted in

his presence. See Snyder r. Thompson, 134 Iowa 725, 112 N. W.
239. When a private person arrests another without a warrant, tlie

burden rests upon him to show that a crime was committed or

attempted in his presence by tbe party charged. Where a public

offense is committed or attempted in the presence of a private

citizen, the public interest demands and the public good requires

that the citizen In' invested with the right to restrain the defendant

of his liberty, but when called into court to answer for tbe arrest

the burden rests upon him to show that a public offense was
actually attempted or committed in his presence. Tbe right of

one to arrest and restrain another of bis liberty on the ground of

insanity is dependent upon the existence of the fact upon which

the right is predicated. A citizen has not the right to arrest any
member of society who may be deranged in his mind, and there-

fore, in order to jnstify his act when charged with wrongful

arrest he must show not only that the defendant was insane at the

time, but also that to permit him to go at large imperiled his own
safety or the safety of the public. It i* not sufficient to show that

he was lacking in mental capacity, or had hallucinations, but it

must go further and show that to permit him to go unrestrained

imperiled his own safety or the safety of the public. It is not

sufficient to show in cases of this kind that he had probable

grounds for siuqiecting lie was insane, or probable reason for

believing that his being at large would imperil the safety of

the public. He must justify it by proving the fact upon which

his right to restrain rested. As said by Judge Cooley in Van
Deusen v. Newcomer, 40 Mich. 90: 'Whoever takes into his own
hands so serious a responsibility as the confinement of a citizen

upon his own judgment merely, assuming it to be necessary in

self-defense, must show that, upon the evidence, danger from his

being at large was not merely possible, but was f^nbahle. Many
sune persons, under the influence of strong excitements, are sub-

ject to serious and perhaps dangerous fits of passion ; but i

could not be allowed, on this ground alone, to scire and imp

them, in anticipation that possibly the occasion for excitement

night arise and the passion be manifested.' He further says:

'I concede that the right to restrain these unfortunate persons for

their own heneflt, or for the protection of otl*crs, is as clear as the

right to restrain one who, in the delirium of fever, would break

nway from his attendants, or one who, with a contagious disease

upon him, should attempt to enter a public assembly. But the

first thing to be determined is whether there is insanity in fact.'

This involves the necessity for restraint. One who arrests another

and restrains him of his liberty, on the theory that he is' incapable

of rational self-control, assumes the burden of showing that fact

and the imminent necessity for the restraint This, we think, is

the true rule, and the sane and safe rule in matters of this kind.
- '

Liability op Tkmgraph Compact fob Transmission or

Fouiiicp Mlksaof.—A telegraph company receiving by telephone

a message for transmission which purports to come from a

banking institution, one of its customers, is not guilty of

negligence, it seem*,' in failing to make nn investigation, in the

absence of suspicious circumstances, so as to charge it with

liability in case the message proves to be forged. The court so

held in Western Union Tel. fo. r. Citizens' Bank (Ark.) 223

S. W. 29, saying inter alia: "With regard to the duties of telc-
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graph companies in the case of a forged message, it is generally

held that, in the absence of notice of facte or circumstance* which

would awaken inquiry and arouse suspicion in the mind of a

person of ordinary prudence in a like situation, regarding the

authority of the person who presents a message for transmission

to send it, the exercise by a telegraph company of reasonable care

to receive and transmit genuine and authorized messages only

does not require it to investigate, or ascertain the identity or

authority to send it of the person who tenders a message for

transmission, whether it is in writing or spoken directly to the

operator or is communicated to him by telephone. 26 R. C. L.

p. 557, i 62. . . . When the plaintiffs proved the delivery of the

the loss resulting from reliance and action on it, without

on their part, and that no message had been sent by-

fit her of them, they made out a caee against the telegraph com-

pany, and the burden of proof was east upon it to show that it

was not guilty of negligence in the premises. The reason is that

the means of showing that there was no negligence on the part

of the telegraph company was within the exclusive possession of

the company. To require the plaintiff to show negligence after

having made out a prima facie

the company to evade a just liability. Western U. Teleg. Co. r.

Short, 5.1 Ark. 434, 9 L. R. A. 744. 14 S. W. 649; Little Rock &
Ft. S. Teleg. Co. r. Davis, 41 Ark. 79. Under a state of faets

in all essential respects similar to the case at bar, the United

circuit court of appeals, eighth circuit, in Bank of Have-

v. Western U. Telg. Co., 4 L. R. A. (N. S.) 181, 72 C. C. A.

580, 141 Fed. 522, 5 Ann. Cas. 515, held that a verdict was

properly directed in favor of the telegraph company. Judge

Sanborn, in discussing tbe question said: 'The great purpose of

telegraphy is the quick transmission of messages from senders

to addressees. In the conduct of this business, all other considera-

tions are subordinate. Tl»e telephone furnishes the most speedy

and convenient means of communicating these messages from the

senders to the offices of the telegraph companies, and from these

offices to the addressees of the messages. For this reason its use

for this purpose has become general throughout the land. The

persons who operate the telephones are not generally the business

men or officers of corporations in whom tbe authority to send the

telegrams is vested in the first instance, but young men s*id

women to whom this authority is delegated by parol, frequently

through several intermediaries. An inquiry and decision by

telegraph operators of the identity and authority of those who

speak the messages over the telephone are utterly incompatible

with their rapid receipt and transmission, nnd a new duty to

investigate and determine this authority before sending the

messages,—a duty which would be so deleterious to the prime

object of the business of telegraphy,—ought not to he imposed

without great hesitation. It is true that the use of new inventions

rights and imposes new duties. Rut the duty

imposed upon telegraph companies, before the use of

telephones, to ascertain the genuineness of the signatures to

written messages, and the authority of those who presented them

to direct their transmission, and no reason occurs to us why a

duty of this nature should now be imjfosod upon them in receiving

messages by telephone.'

"

"It is rarely that things are wholly void and without force

and effect as to all persons and for all purposes, and incapable

of being made otherwise. Things are voidable which are valid

and effectual until they are avoided by some act; while things

are often said to be void which are without validity until eon-

1."—Per Fuller, C. J., in Weeks v Rridgman, 159 U. S. 547.

Jfon |auoks

Califnrnia Jurisprudence. A Complete Statement of the Law and
Practice of the State of California. Edited by William M.
McKinncy. Vol. 1. Abandonment to Ancient Lights, Ban-
croft-Whitney Co., San Francisco. 1921.

The title of this work shows how comprehensive is the scope

and how vast is the undertaking the publishers have assumed.

They must have had the magnitude of it clearly in mind, however,

for they have turned to one of tbe most experienced and resource,

ful editors in the American legal field to execute it. We refer to

Mr. William M. McKinney, who in his long career as editor of

legal publications has had in charge such important works as

Ruling Case Law, Federal Statutes Annotated, Annotated Cases,

Encyclopedia of Pleading nnd Practice and McKinney's Con-

solidated Laws of New York. Tbe plan of the work before us is

to state the law and practice of California. This means an

exhaustive reading of all the reported cases of tile California

courts, the collecting of all points of law therein decided, and the

classifying of such points under well known legal titles. The
plan calls for more than a digest, however. Along with tbe

statement of the rules of law as laid down by the California

courts will go the reasoning of those courts. Every' title will in

addition contain the statutes which apply to it interwoven with

tbe ease law. The articles will be arranged alphabetically and

written in ordinary text book form, the names of eases and

statutory references being given in footnotes. The first article in

volume 1 is Abandonment and the last Ancient Light*. Among
other articles included in this volume are Accord and Satisfaction,

Abduction, Agriculture, Alimony and Separate Maintenance,

Accounts and Accounting, Adverse Possession, Action*, and

Alteration of Instruments. There are over twenty articles in tbe

volume and they have been written by law professors, practising

lawyers and those engaged entirely in legal authorship. We note

among other contributors to the volume at hand the names of

Dean Maurice E. Harrison of the Hastings College of Law, and

Dean William Carey Jones of the University of California School

of Jurisprudence. The wealth of material obtained from the

cases for the articles already written is surprising, and the result

is a completeness in those articles which lawyers outside Cali-

fornia anyway would probably not have thought possible.

The mechanical features leave nothing to be desired. The

paper, print, binding and general appearance could not be im-

proved upon. All in all the California bench and bar are to be

congratulated that they have within the confines of their State

a publishing company sufficiently enterprising and sufficiently

alive to the needs of the profession to undertake so extensive a

publication as the Bancroft-Whitney Company has initiated.

Neighboring States which rely on California in a greater or less

measure for the solving of legal problems will also profit

materially by this new publication.

.4 Treatise on the IjOte of Marriage, Divorce, Separation anil

Domestic Relations. By James Schouler. Sixth Edition in

Three Volumes, by Arthur W. Blakemore of the Boston
Bar. Matthew Render & Co., Albany, X. Y. 1921.

A short time ago in this column we noticed the publication of

the first volume of this work. The second and third volumes arc

now before us. Volume II deals with marriage, divorce and

separation, alienation of affections, abandonment, breach of

promise, criminal conversation, curtesy and dower. Volume 1TI

contains the full text of the divorce statutes of the different

States and insular possessions, together with forms of divorce

setlements and separation
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We Mid when reviewing Volume I that Professor Schouler's

work was a classic in its Held. So long as it continues to be

as well edited as the present edition is', so long will it continue

to hold its high rank among legal publications.

The Preparation of Contracts and Conveyances with Forms and
Problems. By Henry Winthrop Ballantine, Professor of
Law in the University of Minnesota. The Macmillan Com-
pany, New York. 1921.

The author of this volume in his preface says: "The practical

suggestions and forms here given for the preparation of legal

documents are not intended to enable tie business man, the

banker or the notary to draw documents or to dispense with

competent legal advice. They are intended primarily for the law

student for study and the lawyer for ready reference, but they

should also be useful to the student of business law and the

business man as a warning of tbe pitfalls which beset him in

business transactions and the precautions that should be taken.

No book has heretofore been prepared as a basis for a course in

the drafting and criticism of actual business forms. Simple forms,

problems and exercises arc given as materials for practice."

We are much impressed with the merit of Professor Balantine's

book. While not designed to be ambitious, it does give in its two

hundred pages very many helpful suggestions in the preparation

of contracts and conveyances, including trusts and wills.

Practical Seal Estate Law. By William X. Weed of the Wcst-
ehceter County, New York, Bar. Two volumes. Matthew
Bender ft Company, Albany, N. Y. 1920.

Mr. Weed's work is intended to cover the whole field of

practical real estate law, including title examination, tbe deter-

mination of marketability, the clearing of objections to titles, and

real estate litigation. It is an alphabetical arrangement of the

disposition made of all of the important questions which have

arisen in the author's twenty-five years of exclusive real estate

work, combined with the application of the principles of all

reported eases. It is certainly a unique treatment of the subject

which we get in these two volumes and conveyancers should find

it helpful in unraveling their difficulties.

Clastic* of the Bar. By Alvin V. Sellers. Vol. VI. Classic

Publishing Co., Bailey, Ga. 1020.

We have had occasion to refer in previous numbers to this work

of Mr. Sellers, the sixth volume of which has just been received.

The published volumes purport to contain "stories of the world's

great legal trials and a compilation of forensic masterpieces."

The volume at hand contains among others the argument of Mr.

Henry B. Stanton to the jury * attorney for the defendant in n

libel action tried in New Bedford, Mass., in 1845. It seems that

in the January 1845 issue of The Dew Drop, a temperance

periodical published at Taunton, Mass., there api>eared an article

entitled "A Dream: Was It All a DreamV It related to a

storekeeper, selling groceries, liquors, etc., and be contended that

the article grossly slandered him. The jury found for the defense.

Mr. Stanton, whose speech is here preserved, was the husband

of tbe famous woman suffrage leaVler, Elizabeth Cady Stanton.

Other jury speeches preserved in Volume VI relate to the trial of

Ann K. Simpson, charged with murder and tried nt Fayetteville,

N. C, in 1850; that of Daniel W. Munn, Deputy Supervisor of

Internal Revenue, charged with conspiracy to sell protection to

whiskey distillers, and tried at Chicago in 1876, Robert G. Tnger-

soll being the attorney for Munn; tliat of Rev. George W.

Carawan, charged with the murder of Clement II. Lassiter and

tried at Washington, N. C, in 1853; that of niehard Croker,

charged with murder in an election row, and tried in New York

city in 1874; and lastly to the trial of Jacob A brains ct al. charged

with tbe violation of the Espionage Aet and tried in New York
city in 1918. In the Croker trial the speech of Mr. Henry L.

Clinton, attorney for Croker, is given. He made tbe chief

argument but Croker was also defended by John R. Fellows and
George W. Wingate. In the case of U. S. v. ADrams et al. the

dissenting opinion of Mr. Justice Holmes of the United States

Supreme Court is printed. In that case there was a verdict and
judgment against the defendant which was affirmed by the

United States Supreme Court.

Shakespeare's Law. By Sir George Greenwood of the Middle
Temple, Barristcr-at-law. Edwin Valentine Mitchell, Hart-
ford, Conn. 1920.

In this book Sir George Greenwood, who has expressed his

views of Shakespeare in several published volumes, again turns

his attention to the poet's knowledge of law. The history of this

department of Shakespearian criticism is both carious and
interesting. For long alt crities agreed in considering that the

author of the plays showed a peculiarly profound and complete

knowledge of law. Then set in a reaction, headed by an American
lawyer, which tended toward the belief that his la «• was nil

wrong. Sir Oeorge Greenwood here examines all the alleged

examples of "bod law" in Shakespeare, and claims to show that

it is in each rase the critic and not the poet who is in error.

Speculation and the Chicago Board of Trade. By James E.
Boyle, Ph. D. The Macmillan Company, New York. 1920.

Mr. Boyle is extension professor of rural economy in tbe

college of agriculture at Cornell University, and the book is

really a report on tbe Chicago Board of Trade, and particularly

on tbe two big problems involved there, namely, future trading

and speculation. The advantages of speculation are lucidly given

and business men will find the volume profitable reading.

The Sew World. By Frank Comerford. D. Appleton & Com-
pany, New York. 1920.

This book, "The Now World," opens with a frank statement of

the problems now facing the entire earth. Mr. Comerford indi-

cates how Bolshevism has seized upon the mind of the laboring

classes as the answer to to-day's problems. Commencing with a

sketch of Russian historical background and of the conditions of

the country prior to the outbreak of the World War, Mr. Comer-
ford delineates clearly the conditions in that stricken land. He
shows the gradual rise of the Bolshevistic spirit, the growth of

the Soviet power/and points out the result of this domination.

He exposes the iniquities of the Soviet machine. He indicates the

fallacy of the Soviet idea of living. From Russia Mr. Comerford
proceeds to a discussion of Bolshevism in the United States, shows

the danger of this influence, and tells the result of strikes incited

by Bolshevists in Seattle and Winnipeg. He tben states in

concrete terms the solution of the problem of capital versus labor.

He believes this solution, as he outlines it, will give greater

incentive on the part of labor to increase production. This

alone will solve the world's present problems.

$&a$ jjf tiff Jlrufcaaum

Chattanooga Bar Association.—D. L. Grayson was recently

re-elected president of the Chattanooga Bar Association.

Cleveland Bah Association—Newton D. Baker, former secre-

tary of war, recently addressed the Cleveland Bar Association.

Viwiinu Lawtkb of Promtvenok Passes Awat.—Judge

James L. Treadway of Chatham is dead. He was born in Danville

in 1853.
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Commercial Law League of America.—The national conven-

tion of the Commercial Law League of America will be held

August 8-11.

Los Angeles Bar Association.—Justice Louis K. Works of

California spoke recently at a meeting of the Los Angeles Bar
Association.

Ninety-one Lawyers in Louisiana Constitutional Conven-
tion.—The Louisiana Constitutional Convention contains ninety-

one lawyers.

Allegheny County Bab Association or Pennsylvania.—
Members of the Allegheny County Bar Association celebrated its

fifty-fifth anniversary in March.

Big Horn Basn Bab Association of Wyoming.—At a mat-
ing at Worland, Wyoming, of the Big Horn Basin Bar Associa-

tion, L. I. Noble was elected president

Oeoboia Bab Association.—The annual meeting of the Georgia

Bar Association will be held at Tybce Island, June 2-4. Col. A. K.

Lawton of Savannah is president of the association.

Hartford County Bab Association of Connecticut.—At the

annual meeting of the Hartford County Bar Association held in

March, Charles E. Gross was re-elected president.

Dki.awabe Lawyer Dead.—Baldwin Springer of Wilmington is

dead after a short illness. He was 50 years old and studied law

under the lute Chief Justice Charles B. Lore.

West Virginia Bab Association.—Tbc West Virginia Bar

Association will be held in Charleston, July 28-29. The president

of tbc association is John J. Coniff of Wheeling.

Presiding Judge of St. Louis Court of Appeals Dead—The
death is reported of George D. Reynolds, presiding judge of the

St. Louis Court of Appeals. He was 79 years old.

Death of California Jurist.—Judge Henry M. Ownes of the

Superior Court of California died March 29. ne was 55 years

old and had been a judge but a few months.

Indiana Jurist Succumbs to Illness.—Judge Vincent

Clifford, for seven years judge of Marion Superior Court, died in

March, He served as a major with the American forces in France.

New Assistant General of Massachusetts Named.—Lewis

Goldberg has resigned as assistant United States district attorney

at Boston to become assistant attorney-general of Massachusetts.

New Connecticut Judge.—Newell Jennings of Bristol, Con-

necticut, is a new appointee of the State Superior Court. He is

but thirty-nine years old and was graduated from Yale College

in 1904.

Massachusetts Lawyer Commits Suicide.—Harry W. James
of Chelsea, former city solicitor, committed suicide after a long

illness. He was graduated from Boston University Law School

trict comprising Pittsburgh. He served in the

the Harrison administration.

Howard County Bab Association of Indiana.—The first of

a series of meetings of the Howard County Bar Association of

Indiana, recently held, was addressed by Elmer Stevenson of

of the State Bar .

Weber County Bar Association of Utah.—A meeting of

the Weber County Bar Association held at Ogden in April was

addressed by Justice Valentine Gideon of the Utah Supreme
Court.

Resignation of Massachusetts Judge—Judge Charles Almy,
for twenty-nine years presiding justice of the 3d district court of

Eastern Middlesex, Massachusetts, has resigned. Arthur P. Stone

of Belmont succeeds him.

Change in New Jkbsey Court of Errors and Appeals.—
George Van Buskirk of Haekeusnek has been appointed a member
of the Court of Errors and Appeals of New Jersey, succeeding

Judge Frank M. Taylor of the same city.

New United ^tatks Attobney at Pittsburgh.—Walter Lyon
bus been appointed United States District Attorney for the dis-

Milwaukee County Bab Association of Wisconsin.—This

association recently entertained Christian Doerfler, a new member
of the Supreme Court of Wisconsin, appointed to fill the vacancy

caused by the death of Judge J. C. Kerwin.

Louisiana Bab Association.—The annual meeting of the

Louisiana Bar Association is to be held at Shreveport, June 3 and

4. Arthur A. Ballantine of New York, an authority on federal

iuoome taxation, will make one of the addressee.

West Virginia Prosecuting Attorneys Organise.—The first

organization of prosecuting attorneys of the state of West Vir-

ginia was effected at Charleston, March 31. Frank C. Burdette of

Charleston was elected president,

Florida Bab Association.—The fourteenth annual meeting of

the Florida State Bar Association was held the last of March.

Judge C. 0. Andrews of Orlando was elected president, succeeding

W. E. Kay of Jacksonville. Herman Ulmer of Jacksonville was

elected secretary and Phil May of the same city treasurer.

Illinois Lawyers Who Have Died Recently.—Frank E.

Lesley of Evanston, is dead from injuries received in an auto-

mobile accident in which attorney-general Edward J. Brundage

was hurt. He had a law office in Chicago. Richard H. Colby of

Chicago died April 3 from an illness contracted in France while

in the service. He was born in Fort Dodge, Iowa.

Changes in New York Appellate Division, Second Depart-

ment.—Almet F. Jenks, presiding justice of the Appellate Divi-

sion of the New York Supreme Court, Second Department, has

resigned, bis successor being Justice Abel E. Blaekmar, an asso-

ciate justice of that court. Justice Jenks will practice law in

New York city. The new presiding justice was born in Newark,

New York, and is a graduate of Hamilton College.

Dbceasb of Prominent Baltimore Attorneys—Major Ran-

dolph Barton of Baltimore, senior member of the firm of Barton,

Wilmer & Barton, is dead. He was bom in Winchester, Virginia,

and served on tbe Confederate side in the Civil War. He was

educated at Virginia Military Institute. Arthur V. Milholland,

also of Baltimore, died recently. He graduated from Loyola

College in 1862 and was in the Confederate Army.

Kentucky Deaths.—Former United States Senator Thomas

H. Paynter died in March. He was at one time a judge of the

Kentucky Court of Appeals and served in the United States

Senate from 1907 to 1913. Louis L. Bristow of Georgetown, for-

merly county judge of Scott county, is dead. He was prominent

in Republican politics. Charles C. Roberts of Walton, 65 years

old, former judge of Boone county, died recently. H. C. Rogers

of Leitchfield is dead. He was county judge and served several

terms.

Decease of Former Judge of New York Court of Appeals.—

Irving 0. Vann, former judge of the New York State Court of

Appeals, died tbe last of March. He was born in 1842, was gradu-

ated from Yale Law School, and was elected to tbe Supreme Court

bench in 1881. He was appointed to tbe Court of Appeals by

Gov. Morton in 1896 to fill a vacancy caused by the resignation

of Judge Rufus W. Peckham who was appointed to the United

States Supreme Court. He retired from the Court of Appeals

on account of age January 1, 1913.
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Wisconsin Dkaths—James Thompson, I* Follette candidate

for United States senator in 1918 and 1920 is dead. He was

twice fleeted district attorney. His home was in La Crosse.

Frederick C. Wiuklnr, for more than flfty years a lawyer in

Milwaukee, died in Los Angeles recently. He was 83 years old

and was a brigadier general in the Civil War. The death of

Adolph Huebschmann is also reported. He was a native of

Milwaukee and was a practicing lawyer there at the time of his

death. Delbert S. Tullar of Waukesha died in April. He was

district attorney from 1888 to 1890.

JSnrOisf) Rotes'
Lord Reading and Sir Julian PAUNcrFOTE.—The career of

Lord Reading as a practising barrister, a judge, a diplomatist,

and the representative of the Crown in the Indian Empire has,

apparently, no parallel. There is an analog}', which, although

remote, is not devoid of interest, between the public services of

Lord Reading and those of the late Sir Julian (Lord) Pauncefote.

Sir Julian Pauncefote, who was called to the Bar in 1852, became

in lBtiJ Attorney-General at Hong Kong. In 1874 he wag made
Chief Justice of the Leeward Islands. He then became succes-

sively Assistant Under-Secretary of State for the Colonic*,

Permanent Under-Secretary for Foreign Affairs, Minister. Pleni-

potentiary to the United States, and First Ambassador Extra-

ordinary and Plenipotentiary to the United States in 180:1, and

was raised to the peerage in 1899. In the case of Lord

Pauncefote there was also a variety of career at the Bar, on the

Bench, in the colonial service (but not as a Governor representing

the Sovereign), aud in the diplomatic service. The analogies of

circumstance in the two careers, although, save in one instance

only, not approaching parities, are not without interest to the

student of legal and political history.

Carrier's Receipt as I*boof or Delivery.—His nonor Judge

Graham, K. C, recently gavo a considered judgment of consider-

able importance to traders who dispatch goods by carrier or

through the post, in the Bow County Court. The plaintiffs in the

action were Messrs. J. Evershcd and Co., Fairfleld-mad, Bow,

printers and stationers, and they sued a number of firms all over

the country for outstanding accounts. The registrar of the court

refused to accept as proof of delivery the carrier's receipt pro-

duced by the plaintiffs. The cases were accordingly put on His

Honor's list, aud His Honor delivered the following consiaered

judgment on December 1, 11)20: "Sect. 32 of the Sale of Goods

Act says that where in pursuance of a contract of sale the seller

is authorised or required to send the goods to the buyer, delivery

of the goods to the carrier for the purpose of transmission to the

buyer is prima facie deemed to be a delivery of the goods to the

buyer. This section does not say that the authority must be in

writing, or must have been given in any particular way, and in

my view it may be presumed to have been given if the facts

justify such an assumption. In the cases before me, the buyers

carried on business at considerable distances from the sellers, and

in such cases it is the practice to deliver the goods to the carrier,

and I think the buyer, in the absence of any instruction to the

contrary', must be presumed to have intended the goods to be

sent to him in the usual manner, and have given his authority.

The goods were, in fact, delivered to carriers, and as delivery to

the carrier is delivery to the buyer, both by reason of the above

section and according to well-settled law, there must be judgment

for the plaintiffs with costs."

•With eredit to English legal periodicals.

Charities and Ct-pkeu.—The doctrine under which the court

decides that where donors may be considered to have had a

general charitable intention the charitable fund in respect of

which tho particular intention has failed can be employed cy-pres

has saved grave questions as to the ultimate destination of the

fund. For instance, in the recent case of Re Welsh Hospital

(N'etley) Fund 1014-1919 where a fund had been raised by

subscriptions and from concerts, entertainments, and street

collections for establishing a Welsh hospital for wounded soldiers,

it would have been impossible to return the surplus not required

for the specific purpose to the various contributors, and the court

has got over the difficulty by directing a scheme for applying this

surplus cy-pres. In re British Red Cross Balkan Fund (111

L. T. Rep. 1069; (1914) 2 Ch. 419) Mr. Justice Astbury did not

come to the same conclusion, and directed that the surplus no

longer required for the specific object for which it was collected,

as the Balkan War had come to an end, must be returned to the

subscribers, except where they were content that their shares

should be applied for the general purposes of the British Red

Cross Society. Apparently in that case the money had not been

raised by concerts, entertainments, and street collections. For, if

it had, it is difficult to see how the contributors could ever be

found. There is also sometimes a difficulty in specifying the

exact objects for which a public fund has been collected, but the

late Lord Cozens-Hardy in Attorney-General v. Mathieaon (97

L T. Rep. 4T)0; (1907) 2 Ch. 38.1) laid down this principle: "In

the absence of evidence to the contrary, the individual or the com-

mittee intrusted with the money must be deemed to have implied

authority for and on behalf of the donors to declare the trusts

to which the sums contributed are to be subject. If the individual

or the committee depart from the general objects of the original

donors, any deed of trust thus transgressing reasonable limits

might be set aside by proper proceedings instituted by the

Attorney-General or possibly by one of the donors. But unless

and until set aside or rectified, such a deed must be treated as in

all respects decisive of the trusU which, by the authority of tie

donors, are t© regulate the charity."

Whist Drives.—One hopes that we have heard the last of

prosecutions in respect of properly conducted whist drives which

afford harmless amusement to thousands of persons, says the

Lav Times. In the recent case of Rex r. Hendrick the conviction

of the promoter for keeping a gaming bouse for the purpose of

unlawful gaming was quashed owing to the misdirection of the

chairman of quarter sessions, but the Court of Criminal Appeal

clearly indicated that on a projtcr direction he might have been

found guilty on the facts as proved. Strictly speaking, this is

no doubt correct, for the payment of a fee for the purpose of

attempting to win a prime where an element of chance exists is

gaming, and the premises in question would be a common gaming-

house. As to whether tho premises were kept for unlawful

gaming, i.e., to use the words of Mr. Justice Hawkins, "in the

sense of gaming at unlawful games" the cases are somewhat

difficult to follow. In Jenks t'. Turpin—the Baccarat ease—Mr.

Justice Hawkins says: "All such games, if they are games of

chance, or games of chance and skill combined (which cannot be

called games of mere skill), are, in my opinion, clearly within the

meaning of the words 'unlawful games' in 17 & 18 Vict. c. 38";

and, again, "the unlawful games, then, now are . . . and every

game of cards which is not a game of mere skill." It would be

difficult to find a game of cards "of mere skill," but in Morris v.

Godfrey all the judges expressly reserved the point as to whether

I every' game of cards played for money was an unlawful game. In

that case the court was of opinion that in progressive whist as

I
there played the element of chance so much predominated over the

Digitized by Google



Mat, 1621.] LAW NOTES 37

element of skill that it uiade the game practically one of chance,

but the reasons for such finding ure not very convincing. No
game of cards is a game of mere skill and in all four-handed

guinea partners arc cut for, and further dements of chance must

exist in the fall of tlie cards and whether or not enough points

are made to win. These sewn to be the elements of chance

relied upon by the court*, but, if Mr. Justice Hawkins is right

and mere skill is essential, the fall of the cards is sufficient to

make no game of cards lawful, or rather, if played for money,

all games of cards are unlawful gaming. Good sense on the part

of the authorities has generally brought about a sensible adminis-

tration of the law. No one desires unlawful gaming in its true

meaning permitted in this country, but no doubt juries will see

that the law is not used for the purpose of the fanatical repres-

sion of an innocent pastime.

Formal Heading ok Bill at Ohknjno of Paruamknt.—Iu the

accounts of the opening of the Parliamentary session ceremonial

observances which by their picturesque features impress the

imagination, have been minutely described, but one formality

which is of interest to the student of constitutional development

as a relic of the time when the Executive was not under Parlia-

mentary control, but antagonistic to the nouses of Parliament

and claimed a power which transcended the law, has not been

noticed. When the Houses of Lords and Commons are resumed

. in tite afternoon subsequent to thejr adjournment after the

delivery of the King's Speech, the main business is for the Lord
Chancellor in the I^ords and the Speaker in the Commons to

report the King's Speech. In tile House of Lords the speech is

read by the Lord Chancellor, and in the House of Commons by
the Speaker, who states that "for greater accuracy he has obtained

a copy." But before this is done it is the practice in both Houses
to read some Bill a Ant time pro forma in order to assert their

right of deliberating without reference to the immediate cause

of summons by the Crown, This practice in the Lords is enjoined

by Standing Order No. 2. In the Commons the same form is

observed pursuant to ancient custom. In the Journals of the

House of Commons of the 4th April 1571 it is recorded that

immediately after the return of the Houso from the House of

Lords, where Queen Elizabeth had signified her approval of the

Speaker, "one Bill (according to the usual course) had its flrst

reading." The Bill which has been utilized for this purpose for

upwards of a century is "The Clandestine Outlawries Bill." It

is in manuscript, and is preserved in a drawer of the table of the

House of Commons. It is very questionable whether it has ever

been read by anyone now living. Judgments of outlawry arc in

practice long obsolete. The last judgment of outlawry is said

to have been obtained in 1859. In 1794 Mr. Sheridan raised a
debate upon the first reading of this Bill—a mere formal pro-

ceeding. The Speaker decided that be was in order, but such a
course is now prohibited by Standing Order No. 31. In the

Commons, where the practice differs in this respect from the

House of Lords, other business is frequently entered on before

the reading of this Bill "for form's sake." such as the issue of

new writs, the consideration of matters of privilege, and the usual

sessional orders and resolutions. Such business, however, is

invariably very closely connected with the management of affairs

exclusively within the control of tlie House itself. The formal

reading of one Bill always takes precedence of the reading from
the Chair of o copy of the King's Speech declaring the causes of

Abandonment or Public Carekr von Practice at Amkricax
Bar.—The intention of Mr. Davis, the retiring Ambassador of the
1 'nitod States at St. James', who, before he accepted that great

olliee, had filled with eclat the position of Solicitor-General for

the American Commonwealth, to resume practice at the American

Mar will recall to mind some instances in which great public

careers have been changed for the life of a practicing lawyer in

America. Thomas Addis Emmet, one of the leaders of the Irish

insurrectionary movement in 1798, who, on graduation with dis-

tinction in Trinity College, Dublin, went to Edinburgh to pursue

the study of medicine, and thence to London, where he was
attached to Guy's Hospital, at the request of his father, on the

death of his elder brother, changed his profession and was called

to tlie Irish Bar, at which he had attained some eminence, when
Ins career in Ireland was terminated by his participation in the

revolutionary movement of that time. After four years'

imprisonment he was liberated in June 1802. Having resided

for upwards of two years in exile on the Continent, he embarked

in the autnmn of 1804 for America. He doubted for some time

which profession be would pursue, that of medicine or law. His

friends advised him to go to the American Bar, to which he was

of unbroken success. He was made Attorney-General of the

State of New York in 1812, a few years after his admission to the

Bar, a position, however, of which his tenure was short by reason

of political turmoil. At bis death in 1827, from an apoplectic

seizure when conducting a case in court, he was the acknowledged

leader of the American Bar. The courts were immediately

adjourned, A magnificent marble monument, surmounted with

his bast, was placed in tbe wall of tlie court in which be was

attacked by fatal illness. An obelisk of white marble, 30 feet

high erected by public subscription, marks Emmet's grave in New
York. The obelisk bears inscriptions on three sides in English,

Latin, and Irish. Yet another great public career was exchanged

for the comparative quietude of the American Bar. "It is not

generally understood," writes Dr. J. Hannis Taylor in his

monumental Treatise on International Public Law, "that Captain

Semmes, of the Alabama, who was tbe guiding and directing force

in the fitting out of the expedition whose destructive work

resulted in the claims 'generally known as the Alabama Claims,'

was one of the mom^stute and accomplished lawyers of his time."

Dr. Hannis Taylor.-adds as a footnote, "After the close of the

Civil War be [Semmes] practiced for many years at Mobile,

where the author often took part with him iu the trial of cases

civil and criminal."

Seizure or Legal Documbnts bv Government.—The seizure

by the Government, under their special powers, of a number of

doenments, including briefs held by counsel in connection with the

defense of Sinn Fein prisoners—documents which were, however,

eventually returned—in tbe ufilee of a solicitor seems, even if

regarded as justifiable by what Lord Chief Justice Cockbnrn once

termed the law of necessity, in contravention of tbe observance

of the principle recognized in cases, however serious may be the

crimes with which tbe accused are charged, that communications

with legal advisers are confidential. No one can be compelled to

disclose to the court any communication between himself and his

legal adviser which his legal adviser could not disclose without his

permission, and no legal adviser is permitted, whether during or

after the termination of his employment as such, unless with tlie

client's express consent, to disclose any communication, eral or

documentary, made to him as such legal adviser by or on behalf

of bis client. This principle does not extend to any such com-

munications made in furtherance of any criminal purpose, since

the furtherance of a criminal purpose can never be part of a

legal adviser's business. As soon as a legal adviser knowingly

takes part in preparing for a crime he ceases to act as a lawyer

Digitized by Googl



LAW NOTES [Mat, 1921.

a criminal—a conspirator or

may b«: (see Reg. v. Cox and Railton, 52 L. T. Rep. 25; 14 Q. B.

Div. 153). The return of the seized documents demonstrates that

the legal advisers of the persons to whose defense these documents

related were not subject to an imputation of being guilty of eon-

duct so serious and unprofessional. The fact, however, of the

seizure of briefs held by prisoners' counsel with a view of obtain-

ing information by tbe Crown for prosecutions constitutes in

itself, if not justified by overwhelming evidence of its absolute

necessity in the public interest, the very gravest violation of the

principle that communications with legal advisers are confidential.

In tbe insurrectionary movement in Ireland in 1708 the Govern-

in connection with the defense of

. relative to that movement, although at

that time a legal adviser was bribed to betray to the Government

the cases of clients whom be was engaged to defend when on trial

for their lives. Mr. Leeky pronounces this judgment on Mr.

Leonard McNally, for whose conduct there is, so far as we are

aware, no parallel in forensic history in these countries: "As

confidential lawyer of the United Irishmen be had opportunities

of information of the rarest kind. It is certain that lie sometimes

communicated to the Government the line of defense contemplated

by his clients and other information which he can only have

received in professional confidence, and briefs annotated by his

hand will be found among the Government papers at Dublin."

The Speaker's Cham.—The London Timet, in a description of

the Speaker's chair, a facsimile of the Speaker's chair of the

House of Commons at Westminster, which is to be presented to

the House of Commons of the Dominion of Canada in the new

Parliament House which has been erected owing to the destruction

by fire of the old Parliament House, reminds its readers that it

was the custom, before the destruction of St Stephen's Chapel by

fire in 1834, at the end of a Parliament for the Speaker to carry

off the great chair on which he sat, as a memento of his service to

the House. It is perhaps of interest to state that before the

destruction of the Canadian Parliament House, aa before the

destruction of St Stephen's Chapel in England, the Speaker of

the House of Commons at Ottawa had the* privilege of taking

away the chair of the House at the conclusion of the Parliament.

The Speaker's chair in Canada, as in England, will no longer

become the perquisite of the occupant of the chair because of its

elaborate construction as a fixture and practically part and parcel

of the chamber. The Times mentions that the chair in which the

Speaker (Mr. Speaker Addington) of the first Parliament of the

United Kingdom sat was, with two other Speaker's chairs, the

perquisite of its occupant and preserved as an heirloom in his

family. Mr. Speaker Addington was technically Speaker of three

Houses of Commons, but he was practically Speaker of two

Houses of Commons only. He was elected to the chair on the

death of Mr. Speaker Cornwall in 1789. Parliament was dis-

solved in the following year, and the chair of the last House of

Commons became his perquisite. Parliament was again dissolved

in 1796, and Mr. Speaker Addington obtained another chair.

Then on tbe coming into operation of the union between Great

Britain and Ireland on January 1, 1801, although there was no

dissolution, still a new Parliament, in which one hundred members
from , Ireland elected for the old Irish Parliament took their

places, was convened with all the formalities of a new Parliament

on opening by Royal Commission and the election of a Speaker.

Mr. Speaker Addington was re-elected, and received a third chair

as a perquisite of a Speaker of a Parliament which had not been

dissolved, but which had been converted, without a new election,

from a Parliament of Great Britain into a Parliament of the

United Kingdom, and which w«

Parliament on January 22, 1801. The obtaining

and opened as a new

of a chair filled

in an official capacity as a perquisite and its preservation as an

heirloom in the family of its occupant are not without parallel in

judicial history. When, in 1880, Lord Coleridge, who had been

\
Chief Justice of the old Court of Common Pleas, became Lord
Chief Justice of England in succession to Sir Alexander Cock-

burn, be claimed ss a perquisite, the old Court of Common Pleas

being no longer in existence, the armchair in which the Chief

Justices of tbe Common Pleas had sat when presiding, and in

his will left special directions that it should be regarded as an
heirloom. Tbe chair of the Chief Justices of the Court of Com-
mon Pleas is now in tbe possession of the present Lord (Mr.

Justice) Coleridge.

(Miter JBirta

A Conscientious Objectob.—Coward v. State, 24 Tex. App.
600.

A Bad County.—Says the

for 1912: "I

to the Maryland

Co.'
"

But This Was a Ford!—"The purchase of an automobile is

not like the purchase of a sack of potatoes."—Per Dietrich, 'J., in

Ford Motor Co. t\ Benjamin E. Boone, Inc., 244 Fed. 335.

Fab Fbom It.—In State v. Frank (Ark.), 160 S. W. 333, the

court says that it cannot be seriously contended that the word
"repair" is sufficient "to embrace the business of 1

Speaking of Unnecessabt Words, Etc.—"Nor can numeral

numbers ... be the subject of a valid trade-mark."—Per
Mungcr, J., in Wolf Bros, A Co. e. Hamilton-Brown Shoe Co.,

165 Fed. 413.

Fickle as Ever.—According to the facts appearing in Carmen
v. Fox Film Corp., 269 Fed. 928, tbe plaintiff broke her agree-

ment with the defendant and formed new contract relations with

a rival <

Voin fob Uncertainty!—"The executory contract for future

delivery of Ash in barrels at Taeoma was not effective to vest any
title to or right of property in Ash which had not been caught"—
Per Hanford, J., in In re Alaska Fishing, etc., Co., 167 Fed. 875:

Well, It Stats to Be Moving Tolerably Fast.—"Doubtless
there are people by whom the use of whiskey as a tonic is con-

sidered wrong. . . . But the world has not yet arrived at a
consensus of opinion on these matters."—Per Grosseup, J., in

Peck v. Tribune Co., 154 Fed. 330.

A South Carolina "Bull."—The courts seem somewhat slow

at times, but thoy eventually get there. Thus, we find the South

Carolina Supreme Court solemnly declaring: "Plainly, the inser-

tion of the numerals 1475 and 2280 and the character XC11I., is

a bull."—See McLendon t>. Columbia, 101 S. Car. 48.

Making the Punishment Fit the Cbihe.—The heart-rending

plea "I did it for the wife and the kids," recently attributed to a

ball player in disgrace, recalls the following story current in legal

circles a few years ago: "I make whiskey," said the moonshiner,

"to make shoes for my little children." The judge seemed touched,

for he had children of his own. "I sympathise with you," he said,
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"and I am going to send yon to the Ohio Penitentiary, where you

can follow the shoe business for two years."

A MiTUEMATic.il. Problem.—In Gillespie v. J. C. Piles & Co.,

178 Fed. 886, the following facts appeared: One Hough started

in business in 1905 with a capital of $100 and a debt of $2000.

Three years later be had accumulated a capital of $20,000 and

debts amounting to $100,000, when he was adjudged a bankrupt.

What disturbs us is the question whether it was the part of

Wisdom for his creditors to force hiin into bankruptcy. It is true

that in three years' time he had multiplied his debts 50 times, but

it is likewise true that be had multiplied Ids capital 200 times.

At tbe same ratio of increase, three mora years of business would

have found him with 4 millions of capital and only 5 millions of

indebtedness. Now, if his creditors had only given him time,

wouldn't he event ually have become solvent t

A Little Knowledge May Be a Dangerous Thing.—A prom-

inent lawyer particularly well known in criminal cases was trying

a case before a local court, not so long ago. It was a case of

simple assault, the defendant, a stout little woman, being accused

of kicking Iter neighbor, a tall strapping lass, in tbe abdomen.

This the plaintiff testified to, and tbe lawyer arose to cross-

examine her. He inquired insinuatingly if the witness thought it

possible to kick so high. "Now, Mrs. , do you think it possible

for yon to kick as high as that yourselff" be asked. "Come up

here and Pll show you," was the wrathy response. The judge

leaned over his desk. "Come, Mr. ," said he, "everybody

knows a woman can kick high." "It may be within your honor's

knowledge," was the quick retort, "but I assure your honor it is

not within mine."

The Retort Pajwimo.vious.—The late Sir Algernon West,

whose recent death at a great age has made a notable gap in the

social life of London, was tbe author of one or two entertaining

volumes of reminiscences in whieh he had a good deal to say of

the many eminent lawyers with whom he was officially brought

in contact or whom he met socially. For instance, says the Law
TimfB, Sir Algernon preserved an amusing example of the causOe

wit of Mr. Justice Maule, one of the noted judicial humorists of

a past generation. Tbe story, told at Sir Algernon's dinner table

by Lord Herschell, who, while at the Bar, belonged to tbe

Northern Circuit, turned on the parsimony of a former Bishop of

Carlisle, His Grace was, it seems, famous for bis bad dinners,

food and drink. One day, while entertaining the Bar, tbo

junior members, disgusted with their scanty food and wine,

became rather noisy at their end of the table. The Bishop

remarked on this to Mr. Justice Maule, who quietly said: "Yes,

my lord, it is apt to happen when men take a little wine on an

empty stomach."

"Who Shall Decide When Doctors DttuouKEt"—"One who
is familiar with the delightful comedies of Moliere cannot fail to

remember his faculty to imbue in great degree farce and burlesque

with the true spirit of redned comedy. In one instance he depicts

with rare delicacy and humor the situation of two doctors; a

Doctor Tant-mieux (bo much the better), and a Doctor Tant-pis

(so much the worse). Like unto a dialogue between hope on its

feet and despair taking to its bed, these doctors were expected

never to agree ; nay, they never did nor could agree. Tbe theater

of this appeal present* a situation curious too, in that the

appellant and the appellee cannot agree on anything or in any
particular. They differ about the law, about the facts, on the

opinion of this court in the instant case, on tbe language and
effect of former decisions of this court, on tbe jurisdiction of this

court, on the procedure governing its deliberations, and the scope

and extent of, and the limitutious upon, its power to review and

pronounce judgment."—Pur Franklin, C. J., in Steinfeld v.

Nielsen (Am.), 139 Pae. 803.

Long Islaxd'b Own Cibcus.—The following items appeared in

a recent single issue of a Long Island Newspaper:

The Kiverhead band is planning to give a roller skating mas-

querade.

Brqokhaven Town has voted to engage a motorcycle cop for the

coming summer.

Hicksviilc has an 18-year-old youth, Keith Qorrell, who weighs

477 pounds.

An Arctic or Hudson seal, of unusual size, was seen basking in

the sunlight, on an ice-flow in Peconic Bay, just off White Hill,

Shelter Island, recently.

A. B. Cross of Southampton, has a freak egg which was kid

by one of his hens. Breaking the shell of a large sited egg he

discovered another jierfect egg with shell inside, with about a

quarter of an inch of space between tbe shells of the two eggs.

The Common Law.—The following remarks made by C. J.

Ramage, of Saluda, S. C, before a, local bar association, seem

worthy of repetition here ex proprio vigort: "Gentlemen of tbe

Bar Association, I rise to throw out a few thoughts on our old

friend the Common Law. He has been made tbe butt of many,
jokes and witticisms—he has been blamed by lawyers whan the

case was lost; he has been gashed and bled by fool legislatures,

but always like old mother natnre he comes buck at the appointed

time, doing business at the same old stand. Some smart fledgling

of the law will pass a bill as legislator that is intended to wipe

out old man Common Law but when tbe wise Court comes to ps-ss

on the act, it has to call in the old safe pack hone to be again

saddled to carry tbe pitiable little crippled statute along. No
English speaking court can live without the Common Law ten

minutes. It is the vital breath that fills our legal lungs. It covers

up the ugly, gaping places left by the legislature in the sides of

statutes with beautiful robes of modesty. It follows us from the

cradle to tbe grave—it protected our fathers and it will protect

our grandchildren.

The Common Law is a name that even is involved in mystery.

It is generally understood to mean the law common to all of

Kugland in the early times. There was a law of Essex, a custom

of Kent and another of Sussex in most cases diametrically

opposite; but there were certain laws that were common to the

realm and for this reason it was called the Common Law. That

may be incorrect, but it is the explanation given by that learned

commentator, Justice Stephens, in his Books on English Law. It

may be said here also that all over Europe the Roman law was

common to all and it was for a long time the Common Law so

termed in the books, etc It may have been that the Early Com-
mon Law acted on tbe same principle and got its name in the

same way. But whatever may be its origin, we have it from the

early Saxons. It is founded on immemorial usage and it goes

back to a time whereof the memory of man runneth not to tbe

contrary. The foundation of the common law is reason—and as

Old Lord Coke says when the reason faileth, the law also

faileth—reason being the life of 'the law—when the law fails to

be reason, says Coke, then and there it ceases to be the law. Alas I

Sir Edward, this does not follow by any manner of means. Sweep

over the vast array of law reports in our land and come back and

sec if you can still make that statement These may not be the

real law but poor mundane mortals have to recognize them as

such. The Common Law is also a growing science—it expands

and develojQ every day. In certain states they have what are

called Codes that are supposed to contain all the law, but tbe

xJ by Google
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Law has to step in and h«lp construe tbe Code.

Who made tire common lawt The judges. Who interprets the

cunimim lnwt The judges. Who changes the common law 1 The

judges and sometimes the legislatures. When will the common

law cease to function f When Gabriel blows his trump. 'We

may say with Hooker that his scat is in the bosom of God and

all thiriirs do homage to him. Long may he live and prosper—

a guide to the upright, but a delusion and a snare to the unjust

and vicious."

OP WILLS

To the Editor of Law Notes.

Sir: Your editorial commending the Ostium plan of having

attorneys who are drawing wills arrange that some of the words,

besides the signatures, be in the handwriting of tbe testator (in

your i*ue of March, 1921), has the unqualified endorsement of

the undersigned, wilh his quarter of a century practical study and

experience of and with forged and tampered wills.

Some years ago, undersigned suggested to Colonel Milton A.

Nathan, prominent attorney, Chronicle bldg., San Francisco—and

since that time to many others—that a mere ink-written signature

to a will was not at all adequate to insure distribution of an

estate of magnitude after decease of testator (for reasons fully

recited at the time), and recommended that for all clients of

importance for whom he made wills he' should cause the client to

write with a pen at least one sentence of the will, in rc|ietition of

some typewritten portion of the document. . . . Since that time,

Colonel Natban has prevailed upon all of his will-making clients

to write out a sentence of at least ten words in all wills which he

prepared in typewritten form.

Finally, Colonel Nathan was so taken with the idea—after

trying it out on his own clients—that he got up a "bill" to be

offered to the legislature of California, by State Senator W. S.

Scott, of this city, providing that no will bearing a signature only,

without at least ten words of pen-writing by the testator, shall be

admitted to probate if there be produced an earlier will bearing

i tbe signature of the testator at least ten pen-written words

! by him or her.

Chauncey M'Govern.

San Francitco, Col.

"A perfectly innocent person may expose himself to accusa-

tion, and even condemnation, by being compelled to disclose facts

and circumstances known only to himself, but which, when once

disclosed, he may be directly unable to explain as consistent

with innocence."-Per Shims, J., in Brown v. Walker, 161

U. S.
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The Federal Trade Commission.

Tiuc Federal Trade Commission Act of 1!>14 (1 Feci.

Stat. Ann. [2d Ed.] .">7j) was the result of a new

theory of dealing with the evils of monopoly, its design

being to substitute flexible supervision of commercial

operations for a rigid prohibition of combinations. To

that em I the Commission was given power to prevent ''un-

fair methods of competition in commerce." The design

seems an admirable one from every viewpoint, protecting

the public from unlawful restraints of competition, and

at the same time protecting legitimate business combina-

tions from the danger of criminal prosecution. It is,

therefore, to be regretted that the first authoritative in-

terpretation put on the act should be a substantial limita-

tion on the powers of the Commission. In Fnif~ral Trade

Cum. v. (trait. 2^5 I'. S. 421, in setting aside an order

of the Commission which forbade a dealer to refuse to

sell to persons who did not also purchase from him cer-

tain accessories to be used with the article purchased (a

practice known as "full line forcing"') the court said:

"The words 'unfair method of competition' are not defined

by the statute and their exact meaning is in dispute. It

is for the courts, not ihe commission, ultimately to de-

termine as matter of law what they include. They are

clearly inapplicable to practices never heretofore regarded

as opposed to good morals because characterized by decep-

tion, bad faith, fraud or oppression, or as against public

policy because of their dangerous tendency unduly to

binder competition or create mono|>oly." This would seem

to iiiiliciite that only those practice's which were regarded

as unlawful when the act was passed may be prevented

by the Commission. If such is the meaning of the decision

it deprives the Commission of much of its efficiency since

husiness methods and conditions change rapidly and those

desirous of obtaining an unfair commercial advantage

are fertile in expedients. As was said in a disseuting

opinion: "Methods of competition which would be un-

fair in one industry, under certain circumstances, might,

when adopted in another industry, or even in the same
industry under different circumstances, l>e entirely unob-

jectionable. Furthermore, an enumeration, however com-

prehensive, of existing methods of unfair competition must
necessarily soon prove incomplete, as with new conditions

constantly arising novel unfair methods would be devised

and developed. In leaving to the Commission the de-

termination of the question whether the method of com-

petition pursued in a particular case was unfair, Con-

gress followed the precedent which it had set a quarter

of a century earlier, when by the Act to Regulate Com-
merce it conferred upon the Interstate Commerce Com-
mission |x>wer to determine whether a preference or ad-

vantage given to a shipper or locality fell within the

prohibition of an undue or unreasonable preference or ad-

vantage." That this experiment, for such the Trade Com-
mission must still be deemed, may have a fair chance of

success, it is to be hoped that the limitations iid posed by

the decision in the Oratz case will la- removed by an

amendment of the Act.

Legislative Admission to Ihe Bar.

Tiik recent act of the Xew York Legislature authoriz-

ing the admission of W'oodrow Wilson to the bar of

that state, notwithstanding the fact that he has not prac-

ticed the profession in another state for a sufficient time

to entitle him to such admission, is a graceful and courteous

concession by jiolitical opponents to a man retiring to the

somewhat difficult and anomalous situation of an ex-I'resi-

dent. Under a Constitution forbidding in broad terms

special legislation the invalidity of the enactment would

be clear. See In re Adk ins (W.'Va.) !>8 S. E. 88tt. How-
ever the Constitution of >Jew York (Art. Ill, § If*)

merely forbids special legislation on certain specified sul>-

pects and other subjects which in the judgment of the

legislature may be provided for by general laws. Tint one

of the inhibited subjects of spivial legislation is "granting

to any private corporation, association or individual the

right to any exclusive privilege, immunity, or franchise,"

and in the case of In r<? Branch. 70 X. .). I,. «'>37, it was

helil that an act relieving registered clerks in law offices

whose term of service began more than three years before

the passage of the act from an examination required by Ihe

same act of other candidates for admission to the bar was

invalid. The court said: "That this statute, therefore,

is one granting a privilege or immunity, is not to be ques-

tioned. That it grants such privilege or immunity to those

individuals alone who are included within its classifica-

tion, cannot be questioned. Hence, as to all not within

such classification, the privilege in question is an ex-

clusive one. within the meaning of article 4. section 7,

paragraph 11, of tin 1 state constitution, which prohibits

the legislature from granting to any individual any exclu-

sive privilege or immunity whatever." Moreover there

is some' question as to whether the courts arc hound to

observe such a legislative mandate. In Prlitinn of S/i/nnr.

123 Pa. St. ">27, in holding to l>e void a statute requiring

the admission to the bar of a practitioner from another
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state on tbo presentation of a certain certificate the court

said: "If there is anything in the constitution that is

clear beyoW controversy, it is that the legislature does

not possess judicial powers. They are lodged exclusively

ii> the judiciary as a co-ordinate department of the govern-

ment. Tho executive and legislative departments can no

more encroach upon the judicial department, than the

latter can encroach upon them. Each department, in

our beautiful system of government, has its own appro-

priate sphere, and so long as it confines itself to its own

orbit the machinery of government moves without fric-

tion. We have too much respect for the legislature to

suppose it would over intentionally stop over the line which

divides the different departments, but slight encroach-

ments may sometimes occur through inadvertence. In

such cases it is the province of the judiciary to correct

them. It is our duty to see that the checks and balances

provided by the constitution aro preserved. We are clearly

of opinion that the act of 18S7, though probably not so

intended, is an encroachment upon the judiciary depart-

ment of the government." It is highly improbable that

any of the questions here suggested will ever be raised.

Certainly the interests of the profession do not require that

they should be. The purpose of the present comment is

not" to criticise the action taken in this particular case,

but to correct any impression that may grow up therefrom

that an undoubted legislative power exists to admit indi-

viduals to the bar.

Exclusion o( Newspapers from the Malls.

TjiK power to exclude from the mails .any seditious,

obscene or otherwise objectionable matter is of

course beyond doubt; none would question the iwwer of

the government to prevent its mail service from being

made an instrumentality of crime. A recent decision of

the United States Supreme Court ((7. S. v. liurlc.ton. 41

Sup. Ct. R. 352) goes beyond this elementary rule and

holds that the second class mail privilege of a newspaper

mav be revoked so as to exclude unobjectionable issues if

it has "come to be so edited" as to contain habitually

matter properly excluded from the mails. The privilege

of second class mail sen-ice, tho cost of which is about

one-sixth or one-seventh of the actual cost of carriage,

is said to be "a friink extension of special favor? to pub-

lishers because of the special contribution to the public

welfare which Congress believes is derived from the news

paper and other periodical press." As such it is subject to.

revocation as to publications which have shown themselves

not to merit such favor. Theoretically of course the ex-

clusion should extend only to objectionable issues, but as

the court well said: "Government is a practical institution,

adapted to the practical conduct of public affairs. It

would not be possible for the United States to maintain a

reader in every newspaper office of the country, to approve

in advance each issue before it should be allowed to enter

the mails, and when, for more than five months, a paper

had contained, almost daily, articles which, under the

express terms of the statute, rendered it 'nonmailable.'

it was reasonable to conclude that it would continue its

disloyal publications."

The Dangers of the Ruling.

I T is of course true, as was said by Mr. Justice Urandeis

dissenting in the case referred to in the preceding

paragraph that "to carry newspapers generally at a sixth

of the cost of the service, and to deny that service to

one paper of the same general character, because to the

Postmaster General views therein expressed in the past

seem illegal, would provo an effective censorship and

abridge seriously freedom of expression." There are

many subjects which should be open to full public discus-

sion on which feeling rung so high that a Postmaster Gen-

eral holding one view may honestly believe that the pres-

entation of the opposite contention is opposed to public

policy. A thoroughgoing prohibitionist, for instance,

would take such an attitude toward a publication advocat-

ing the repeal of tho Volstead Act, But it is impossible

to create a power which is not susceptible of abuse. The
only alternative is to withhold the power, leaving the gov-

ernment powerless to prevent the dissemination of sedition,

and with no remedy but to prosecute the offender after his

publication has corrupted the minds of hundreds. Judicial

review is open to any publisher deeming himself aggrieved.

It was obtained in the case cited, the court holding that the

paper in question was in fact seditious. It may be said

of course that the court itself may be unfair and preju-

diced, but with the granting of that argument there is an

end of all government. There must bo somewhere a

power to make a decision by which all must abide. Gov-

eriunent cannot be perfect ; errors and abuses must always

exist. The question must be resolved to a practical basis:

is there a real need for the grant of a power whose ex-

ercise is not forbidden by tho Constitution? If there is

such need, tho power should be given, with such safe-

guards as do not destroy its usefulness. The common sense

of the American people may be relied on to stop, albeit

tardily, the abuse of any power which their representatives

The Literacy Test for Citizenship.

<-j->iig New Yorfc legislature has recently voted to submit

1 to the people a constitutional amendment requiring

of applicants for naturalization the ability to read and

write English. Of this measure a metropolitan journal
*

well says:

Of coarse there can be no complete, inclusive, all-satisfactory

test of political intelligence and capacity; but in a State inhabited

by so ninny races, speaking so many foreign languages, • common
language is the only common bond. Knowledge of the language

in whirl) the Constitution and the laws are written seems a just

and elementary requirement of citizenship. It is true that one

may be an ncroiuplislied English scholar and a had citizen ; but as

u beginning of Americanization, as a common denominator of all

racial and linguistic fractions, as a primary essential means of a

general popular understanding of our politic*] habits, traditions

and institutions, acquaintance with the English language is not

only desirable but necessary.

The requirement is a step in the right direction and it

goes perhaps as far as it could at tho present time with-

out destroying its chance of adoption. It is to be hoped

that it is but a first step, for it falls ludicrously short of

what should bo required. The compulsory education laws

of most states require that children shall be given a common
school education. That represents the consensus of opin-

ion as to the minimum of education which is essential to

good citizenship in the case of the native bom, and cer-

tainly one of foreign birth should bo subjected to no less

stringent requirement. Ability to read and write our

language means that the door through which knowledge

Digitized by Google
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of our institutions may enter the mind of the alien has

been slightly opened. Far beyond this, he should be

required to show as a condition to citizenship that he has

made use of his literacy to acquire a working knowledge
of America and things American. The entiro policy of

naturalization is open to serious question; it is a tradi-

tion from the time when the United States was sparsely

populated and its resources undeveloped. It belongs to

the era of vast railroad land grants and similar incentives

to the settlement of a new country. But if it is to be

maintained it should be under restrictions of which the

literacy test is but a beginning.

Judge Landis.

The proposition to impeach District Judge Kenesaw
M. Landis for accepting the position of supreme

arbiter of the national game while retaining his judicial

office having fallen into obscurity, a bill is now pending
to forbid federal judges to accept other remunerative
employment. It may be that such a restriction should

be applied to the holders of important federal offices, but
why confine it to the judges? The memory of man still

runneth to the time when the Secretary of State of tho

United States went out on the Chatauqua Circuit for the

avowed purpose of making a little addition to his income.

There aro few Senators or Congressmen who do not keep
up business connections or professional practice during
their terms. The action of Judge Landis has been criti-

cised on the floor of Congress because some baseball matter
might come into litigation in his district The possibility

is remote and the remedy by calling in another judge is

plain, but the possibility that the business of a Congress-
man or a Congressman's client may be affected by some
legislation pending in Congress is far from remote and
the remedy is not so obvious. It is not suggested that any
vote would be influenced by such considerations; but has
any one the affrontery to suggest that any actual bias of

the judicial nets of Judge Landis is to be apprehended?
If it is the preservation of official dignity or the avoid-

ance of the appearance of evil that the Congressional critics

of Judge Landis have in mind, they may well start in by-

purifying the legislative halls of any suspicion of influence

by private interest and of whatever loss of dignity results

from an honorable employment which does not detract

from official efficiency. The truth seems to be that it is

the novelty of the position which the Judge has accepted
and the large salary derived therefrom which are re-

sponsible for most of the furor. The American people
grow excited by a now thing in a manner out of all pro-

portion to its importance. Witness the clamor a few years
ago over the refusal of a Chicago surgeon to perforin an
operation to save the life of a child who would live only as

a crippled idiot, while hundreds of healthy and intelligent

children die every year from preventable disease or pre-
ventable accident without exciting any newspaper com-
ment Judge Landis should imitate Alcibiades who cut
off the tail of his dog that the people of Athens, having
that to talk of, should say nothing worse of him.

Phonographic Wills.

(~VR contemporary. Case and Comment, has referred
several times to a suggested testamentary innovation,

the making of a will by a phonograph record, and narrates

a recent instance of a Chicago man who thus made his

will. The possible pun as to the "breaking" of the will

is averted by the use in that instance of an indestructible

material for the record. Whether such a will would be

deemed to bo "written" or could be validly "subscribed"

is, to say the least doubtful. But assuming these diffi-

culties to be overcome by

tive enactment the advantages are not very apparent So
far as forgery is concerned, imitation of voice is at least

as easy as imitation of handwriting, and a school of voice

experts would have to be developed to detect the work
of a trained mimic. An attorney who is said to have
witnessed the Chicago will is quoted as saying: "The
judge before whom a phonographic will is offered for

probate can tell whether the testator was strong or weak
from the tone of his voice, as reproduced by the record.

He can also judge whether the testator was of sound and
disposing mind, from tho fluency or lack of fluency evi-

denced by the record." These advantages seem quite

illusory, for loudness and clearness of tone in the reproduc-

tion of a phonograph record are varied by several purely

mechanical conditions, while fluency and clearness of

speech would signify little, since few testators would rely

on improvised utterance but would speak from a pre-

pared manuscript. On the whole it is not probable that

this form of testamentary disposition will become popular.

Mr. Arthur Train may make it the theme of one of his

charming quasi legal stories, but the regular practitioner

will be well advised to stick to the ancient method of

execution, varied, if at all, in accordance with the sug-

gestion of Mr. Osborn recently discussed in these columns.

Presidential Primaries.

Mb. Kodey whose plan for Presidential primaries was
recently commented on in Law Notes, writes call-

ing attention to a feature of the plan which was not

embodied in the outline thereof in hand at the time that

comment was written, viz., that after the state primary

whereby a resident of each state seeking to nominate is

placed in nomination the voting for the candidates so

nominated is to be in accordance with the Hare system

of proportional representation. The opinion has already

been expressed that the Hare system, as applied to Presi-

dential elections, will not work any substantial improve-

ment, and certainly Mr. Kodey's addition thereto of

nominations by states will not make it more effective.

One of the greatest advantages of the Hare system is

that it combines in one vote the primary and election,

giving a wide choice of candidates and the casting of

tho full vote as between them. It thus docs away not

only with the expense of the primary to both candidates

and public, but it obviates the well-known defect of the

primary that but a small fraction of the vote is habitually

cast thereat. To institute, as a preliminary to an election

under the Hare system, an expensive primary contest be-

tween tho "favorite sons" of the several states would seem

worse than unnecessary. In any event, radical changes

in the voting system should be tried out thoroughly in

smaller governmental units before their adoption in

national elections is urged. It is quite probable that the

future will see some radical changes in the direction of

a closer participation by the people in the conduct of

the government. Our system of government, beginning

with small self governing units which unite to form larger
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ones, is admirably adopted to experiments on a small scale

which will familiarize the peoplo with new measures and

reveal defects in those measures ; and it is thus that reform

should proceed.

An Aftermath ol Federal Control.

A8CBSCR1BKK whose letter is published in this issue

takes exception to several statements made in Law
Notes for April under tho above captiou. He says, in the

first place: "Referring to the provision in the Transporta-

tion Act that period of Federal control shall be excluded

in computing the period of limitation, you say, 'Such

is the legislative control over limitations that tho general

validity of this provision is clear.' If this clause is

directed solely to cover all actions created by statutes, you

may be correct, but it is submitted that it has no obliga-

tion whore the bar arises not ex lege but ex contractu.

Where the parties themselves have expressly stipulated, as

is invariably done by the execution and acceptance of bills

of lading, it would seem that a limitation in such con-

tract is binding." So far as state legislation is concerned,

the contract limitation may be binding but the inhibition

on the impairment of the obligation of a contract is not

applicable to Congress. Louisville & R. Co. v. Mottlexj,

219 U. S. 407. Taking up Mr. Blackman's second point,

space does not permit of a detailed review of the holding

in the Decker Case (55 I. C. C. 4">3). It may be said,

however, that a ruling that a limitation of time to sue is

invalid under circumstances making it inequitable is not

an overriding of the provision of the Cummins Amend-
ment allowing such limitations generally. The books are

full of cases where a qualification of reasonableness has

been grafted judicially on the exercise of a general statu-

tory permission with no suggestion that the statute was
thereby overruled. Mr. Bluckman further says: "I am
not aware of any decision, which has precluded a shipper

from recovering on a claim against a corporation carrier

by reason of the fact of Federal control." Of the many
cases which have so held, dismissing an action brought

against a carrier, it will suffice to cite: Dahn v. McAdoo,
256 Fed. 549 ; Haubert v. Baltimore <£ 0. R. Co. 259 Fed.

361 ; Erie R. Co. v. Caldwell, — C. C. A. —, 204 Fed.

947; Blevins v. Hines, 264 Fed. 1005 ; Mardis v. Hints

.

— C. C. A. —, 267 Fed. 171, affirming 258 Fed. 945;
McDougal v. Louisville <£ N. R. Co. — Ala. App. —, 85

So. 880 ; Robinson v. Central of Georgia R. Co., — Ga.
—, 102 S. E. 532 ; Groves v. Graiul Trunk Western R.

Co., — Mich. —, 178 X. W. 232; Hone v. Southern R.

Co., — S. C. — 103 S. E. 470 ; Cravens v. Hints, — Mo.
App. — . 218 S. W. 912; Jackson-Tweed Lumber Co. v.

Southern R. Co. 113 S. C. 230, 101 S. E. 924; Baker v.

Bell. — Tex. Civ. App. —, 219 S. W. 245; Galveston,

H. & S. A. It. Co. v. Wurzbach,— Tex. Civ. App. —, 219
S. W. 252 ; Texas & N. O. R. Co. v. Clevenger, — Tex.

Civ. App. — , 223 S. \V. 1036 ; Houston E. & IF. T. R.
Co. v. Wilkerson. — Tex. Civ. App. —, 224 S. W. 574.

These decisions may not be good law in Massachusetts,

wherein there seems to have been no reported ruling on

the point, but they govern the rights of shippers

in a large part of the United States. As a matter of

fact the original comment in Law Notts was based on

a case in one of the southern states, the decision in which
has not yet been reported, wherein the railroad, being

sued within the time limited in the bill of lading, ob-

tained a dismissal because of Federal Control, and on a

second suit after the termination of that control pleaded

tho contract limitation in bar. It is to be hoped that

the Transportation Act will be so construed as to prevent

that kind of bare faced juggling with justice.

A Self Qoverning Bar.

The agitation for the delegation to the bar of the right

to discipline its own members and uphold its profes-

sional ideals is rapidly taking form. The Journal of

the American Society of Judicature for April contains

the text of an act to that end approved by the Ohio Bar
Association and introduced in the legislature and an act

which has been unanimously accepted by the Florida State

Bar Association and has doubtless ere this been introduced.

The fact of similar action by the Idaho Bar Association

is also noted. Tho Ohio Act 'provides for tho election by
all the members of the bar, balloting by mail, of a board

of governors whose powers aro stated as follows: "The
board of governors by vote of a majority of all its mem-
bers shall employ any and all means to advance the science

of jurisprudence, to promote reform in the law, to facili-

tate and improve the administration of justice, to uphold

integrity, honor and courtesy in the legal profession and
to provide for tho government of tho state bar. Said

board is further empowered to investigate all complaints

that may be made concerning the unprofessional conduct

or want of good moral character of any member of the

state bar. All complaints must be in writing, supported

by affidavit duly verified. In all cases involving alleged

want of good moral character the board shall first deter-

mine by a vote of tho majority of all its members whether

it shall investigate such complaint. In all cases involv-

ing unprofessional conduct, in which the evidence in the

opinion of the majority of the board justifies such a

course, they shall take disciplinary action by public or

private reprimand, suspension from the practice of the

law, or exclusion or disbarment therefrom, as the case

shall in their judgment warrant. In cases involving

alleged want of good moral character, they shall have

power only to recommend to the supreme court what action

shall bo taken by that court and to certify to it the record

of tho proceedings." Review by the Supreme Court of all

disciplinary orders, and of course the power of tho court

to act on its own motion, is preserved. Tho powers given

by the Florida act are somewhat less extensive. With
respect to the constructive line of work contemplated the

Journal quotes the President of the Ohio State Bar Asso-

ciation as saying: "It is proposed to keep the bar of the

state informed on current public questions by securing

eminent authorities to lecture to the various local associa-

tions. Also, there will be a committee on legislation to

which members will be asked to send suggestions at all

times, as they occur, concerning changes in written law.

either substantive or procedural. The committee will meet
monthly to discuss and digest the proposals, and will then

prepare for tho Board of Govomors a legislative program.''

The measures in question, notably that of Ohio, seem to

be simple and flexible and mark an auspicious beginning

of a momentous change in the status of the American
Bar.

"No crime is jrreater than treason."—Per Bradley, J., in

Hanauer v. Doane, 12 Wall. 347.
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BLUE SKY LAWS.

The commercial development of tho United States in

the last thirty years has resulted in the flotation of an in-

calculable volume of corporate stocks and securities. Most
of these have been legitimate, and their sale has resulted

in a profitable investment for the buyer and at the. same
time supplied needful capital for productive industry.

But a cortaiu proportion, while offered in good faith, rep-

resented a too sanguine capitalization of hopes, while a

swarm of unscrupulous promoters has put on the market
securities which were fraudulent in their origin. The
result has been widespread loss to investors and a resultant

suspicion of all stock investments. To prevent fraud and
to restore the confidence which will admit of the marketing
of* legitimate securities, there have been passed in many
jurisdictions what are commonly known as "Blue Sky
Laws." The general theory of the legislation is to for-

bid the flotation of stocks or corporate securities until evi-

dence of the soundness of the investment has been sub-

mitted to a public officer or board and official permission
to put the stock or securities on sale obtained.

The origin of the name applied to these statutes is not

altogether clear. One suggested explanation is thnt such
laws are designed 1o secure for dealings in stocks and
securities the open light of day. Another theory whs
stated by a Canadian contemporary (36 Can. L T. 37)
as follows: '"The state of Kansas, most wonderfully pro-

lific and rich in farming products, has a large population

of agriculturists not versed in ordinary business methods.

This state was the hunting ground of promoters of fraudu-

lent enterprises; in fact their frauds became so bare-

faced that it was stated that they would sell building lots

in the blue sky in fee simple, Motonymically they becamo
known as blue sky merchants, and the legislation intended
to prevent their frauds was called Blue Sky Law." The
latter view finds some support in the following language
of Mr. Justice McKenna in Hall v. Oeiger-Jone* Co.,

242 IT. S. 539. 37 S. Ct. 217, 61 U. S. (L. ed.) 480, Ann.
Cas. 191 7C 043, L. H. A. 1917F 514: "The name that

is given to the law indicates tho evil at which it is aimed,
that is, to use the language of a cited case, 'speculative

schemes which have no more basis than so many feet

of -'blue sky." ' " The general purpose of the legislation in

question was well stated in William R. Compton Co. v.

Allen, 21C Fed. 537. as follows: "It may safely be ob-

served in this case, the purpose of the act under considera-

tion as declared by the Attorney General of the state,

namely, to protect the humble, honest citizens of the state,

unlearned in the intricacy of business affairs as conducted
at this day from being plundered and despoiled of their

small earnings and property, acquired through years of

patient toil, by the alluring machinations and the decep-

tive, misleading, and fraudulent devices which the un-

scrupulous, cunning, and deceitful 'Oet-ftich-Quick-Wall-

ingfords' of our day practice, is a most laudable obliga-

tion and important duty of the state."

The legislation being novel, the earlier decisions were
against it* validity, Blue Sky Laws being declared to be
invalid in Alabama, etc., Trump. Co. v. Doyle, 210 Fed.
1 4 3 ; William R. Campion Co. v. Allen, supra, and Rrncey
v. Darst, 218 Fed. 482. while in Standard Home Co. v.

D«vit, 217 Fed. 904 and Ex parte Taylor, 68 Fla. 61. 66

So. 292, Ann . Cas. 1916A 701, such laws were sustained

only in so far as they regulated the doing of business by

foreign corporations. The validity of the acts is now,

however, established by three decisions of the Federal

Supreme Court, Hall v. Geiger-Jones Co., 242 U. S. 539,

37 S. Ct 217, 61 U. S. (L. ed.) 480, Ann. Cas. 1917C

643, L. R, A. 1917F 514; Caldwell v. Sioux Falls Stock

Yards Co., 242 U. S. 559, 37 S. Ct. 224, 61 U. S. (L.

ed.) 493, and Merrick v. Ualsey, 242 U. S. 568, 37 S. Ct.

227, 61 U. S. (L. ed.) 498, sustaining respectively the

Blue Sky Laws of Ohio, South Dakota and Michigan, and

holding "that such legislation is a legitimate exercise of

the state police power and not an interference with inter-

state commerce.

In view of tho number of acts which have been passed

and the number of applications thereunder which have

been nded on, it is rather surprising that in the five years

since the validity of the acts was established so few cases

involving their interpretation and application have come

into the courts. This may doubtless be explained by the

fact that fraudulent enterprises shun the courts, while

those of doubtful solvency feel the futility of combating

the decision of the commissioners. In but three cases thus

far reported has the propriety of licensing the sale of

particular securities been considered. In reversing tho

revocation of a license to sell investment certificates, issued

under the Blue Sky Law of Minnesota, the court in the

case of In re Investors' Syndicate, (Minn.) 179 K. W.

1001, said: "The installment certificate promises that

upon the making of specified payments in advance for

ten years the syndicate will pay the purchaser $1000.

This is the amount of the payments made with interest

at 6 per cent, compounded annually. There is a surrender

value after two annual payments. The surrender value

for each of the first five years is less than the installments

paid. From the sixth year on it exceeds the principal

amounts paid. Experience shows that a large number of

the certificate purchasers allow their certificates to lapse

within a few years. This means a loss to them. It means

a gain, measured by book values, to the syndicate. The

objection of the commission is based upon the constant

lapsing of the certificates. The commission licenses the

sal© of a ten-year single payment certificate producing the

same interest return. The real objection to the install-

ment certificate comes from the fact that the purchaser

may not carry out his contract and therefore loses when

he takes the surrender value. In short, to many of the

investors the investment is an improvident one. This is

not because of the fault of the syndicate. The commission

savs: 'No bad faith is imputed by the commission to the

company or those in active management of its affairs.

They are recognized as men of good Tepute and in good

standing in the community in which they live. Further-

more, Ihe company is in sound condition financially and

there would be no need on those grounds to suspend the

license,' The commission does not view the savings con-

tracts as of such nature that the syndicate will be unable

to perform them. If it performs them the purchaser

will get what is promised. The investment contract is

often an unprofitable one to the purchaser. It is so when

he fails to make his payments. We do not inquire as to

the limits of the right of the statute to supervise invest-

|
ment contracts of the general nature of the one before us.

It is enough to say that the investment certificate does
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not work a fraud upon purchasers within the meaning of

the statute."

In State v. Welch, (N. D.) 172 N. W. 234, the court

in holding certain securities to be "speculative" within

the Xorth Dakota Act, said: "The statute expressly de-

clares that the term 'speculative securities,' as used therein,

shall bo taken to meau all stock certificates, shares, bonds,

debentures, certificates of participation, contracts, con-

tracts or bonds for the sale and conveyance of land on

deferred payments or installment plan, or other instru-

ments in this nature by whatsoever name known or called,

into the par value of which the element of chance, specu-

lative profit, or possible loss equal or predominate over the

elements of reasonable certainty, safety, and investment,

or the value of which materially depends on proposed or

promised future promotion or development rather than

on present tangible assets and conditions. The certificate

which the relator sold for $100 is to be issued in tho

future. It is to be issued by a corporation to be organ-

ized in the future. The mines from which coal is to

bo sold are to bo developed in tho future. It seems too

clear for argument that the transaction falls squarely within

the terms of the statute. The value of the certificate

which the relator sold is manifestly dependent upon the

future promotion and development of the mines. It also

seems entirely clear that reasonable men would be entirely

justified in finding that tho element of chance, speculative

profit, or possible loss, equal or predominate over the ele-

ments of certaintv, safety, and investment."

In United Grain Growers Vase, [1918] 3 West W.
liep. 92, the Local Government Hoard of Sackatchewan

refused to grant a certificate for the sale of debentures

"secured by a floating charge upon all the assets of the

company excepting uncalled capital stock." The reason

given by the Board was that a specific charge might be

created against the assets which would take priority over

the floating charge.

In Home Lumber Co. v. Hopkins, 107 Kan. 153, 190

Pac. 001, 10 A. L. R 879, the state charter board was
required by mandamus to pass on the merits of the appli-

cation of a business trust to sell certificates issued by it,

the court saying: "Regardless of its corporate character,

or even of the lack of it, the plaintiff is entitled to have its

application considered by the state charter board upon
its merits, and upon the theory that there is no personal

or partnership liability of shareholders, the same as if

the application had been made by any other person, com-

pany, or corporation. It devolves upon the board to in-

quire as to the solvency and responsibility of the plaintiff,

the sufficiency of its assets, the trustworthiness of those

representing and managing it, the fairness, honesty, and

equity of its plan, the security afforded investors that its

funds will not be dissipated or misappropriated, and if

it is found to measure up to the statute in these and

other respects, a permit may be issued to it."

Tho term "sale of stock" as used in a Blue Sky Law has

been held to include an exchange for other stock, Edward
v. loor, 205 Mich. 617, 172 X. W. 620, and a contract

to sell, Rex v. Malcolm, [1918] 2 West W. Rep. 1081.

The Michigan act being applicable only to "dealers,

'

a sale by a stockholder of his own stock is held not to

be within the act, Vows v. Schuh, 206 Mich. 133, 172

N. W. 418; Dursum v. Benedict, 209 Mich. 115, 170 X.
W. 459; unless he engages in repeated and continuous

sales, Edward v. Ivor, 205 Mich. 017, 172 N. W. 620.

In two instances, also arising under the Michigan act,

a corporation sought to defeat the claim for confmissions

of an agent selling its stock, on the ground that he had
uot complied with the act, and in each instance was held

to be estopped to defend on that ground. De Hopp v.

Peninsular L. Ins. Co., 193 Mich. 380, 159 N. W. 500;
Lovering v. Duplex Power Car Co., 204 Mich. 658, 171

N. W. 374.

The foregoing cases, here briefly digested for the con-

venience of readers who may desire to make a full in-

vestigation of the subject, seem to comprise all the

decisions thus far reported, and so far as the general policy

of the legislation goes m-m to establish at least a nega-
tive fact, that the administration of the Blue Sky I^aws

has not been such as to hamper unduly legitimate busi-

ness or drive it to the courts for protection. While the

cases afford no light as to the affirmative effect of thdse

laws, the Supreme Court said in Merrick v. Halsey, supra,

242 I.*. S. 568, 37 S. Ct. 227, 01 U. S. (L ed.) 496, de-

cided in 1916: "Counsel, indeed, frankly concedes the evil

of 'get-rich-quick' schemes and quotes the banking com-
missioner of the state of Kansas for the statement that

the 'Blue Sky' law of that State had saved the people

of the State $6,000,000 since its enactment and that be-

tween 1400 and 1500 companies had been investigated by
the department and less than 400 of the number granted
permits to sell securities in the State. Counsel also quotes

the confidence of the commissioner in the efficacy of the

law and that it will 'eventually result in the regulation

and supervision of all kinds of companies in the same
manner as banks are now regulated aud supervised.'

Against this statement, however, counsel cites the view

expressed by the British Board of Trade of the inex-

pediency of an official investigation 'into the soundness,

good faith, and prospects' of companies. Upon this differ-

ence in views we are not called upon to express an opin-

ion for, as we have said, the judgment is for the State to

make, and in the belief of evils and the necessity for their

remedy and the manner of their remedy the State has

determined that the business of dealing in securities shall

have administrative supervision, and twenty-six States

have expressed like judgments."
The Conference of Commissioners on Uniform State

Laws has taken the matter up and has formulated a Uni-

form Blue Sky Law, and it is to be expected that in a few
years it will be in general operation.

W. A. S.

DECLARATORY JUDGMENTS IN CANADA.

Bv William Rknwick Riodell

Justice of the Siipreme Court of Ontario.

ontabio

With the exception of the Providence of Quebec, Can-
ada draws her jurisprudence in the main from England.

The Common Law Courts in England had not the

power to make declaratory judgments ; and until 1852,

the Court of Chancery was equally helpless, having no
practice like tho Scottish declarator (Grove v. Bastard,

|
2 Phil., (Eng.) 619; Ferrand v. Wilson, 4 Hare, (Eng.)
385, &c.). In 1852 was passed the Chancery Procedure
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Act 15, 16 Vict c. 6G (Imp.) which by sec. 50 enacted

that "No suit in the said Court shall be open to objec-

tion on the ground that a merely declaratory decree or

order is Bought thereby; and it shall be lawful for the

said Court to make binding declarations of right without

granting consequential relief."

The Court of Chancery in Upper Canada (now
Ontario) instituted in 1837 by the Act 7 Will. IV, c 2

(U. C.) and reorganized in 1849 by the Act 12 Vict, c 64

(Can.) made a General Order No. 28, June 3, 18.r)3, in

practically the same words as the English Statuto—thia

Injcame C. G. 0. 538 on the Consolidation of tho Rules

in 1808. A somewhat narrow construction was placed

on this provision both in England and in Ontario—it was
held that it did not apply unless the plaintiff would be

entitled to consequential relief if he chose to ask for it

(Rooke v. Lord Kensington, 2 Kay & J. (Eng.) 753;
Bristow v. Whitmorej 4 Kay & J. (Eng.) 743; Clarke v.

Cook, 23 Grant Ch. 110; Cogswell v. Sugden, 24 Grant
Ch. 474; Botham v. Keefer, 2 Out. App.'595; Brooks v.

Conley, 8 Ont 549).

There was no inclination manifested in Ontario to

relax the rule but in England there appeared to be a

disposition to put a more liberal construction on the words
—and ono Judge, Vice-Chancellor Shadwell, notoriously

disregarded the restriction in a proper case. In Cox v.

Barker, [1876] 3 Ch. D. 359, at p. 370, Lord Justice

James says: "It appears to me that . . . the Court adopted
rather a narrow view," and in Curtis v. Sheffield, [1382]
21 Ch. D. 1, at p. 4, Jesael, Master of the Rolls, says:

"Utility seems to say that there should be a power to

declare their rights as is the case in Scotland"—and he
adds: "I know that the practice of the Vice-Chancellor

Shadwell was frequently to disregard the rule or practice

of tho Court of Chancery in this respect and to make
declarations ... at the request of the parties."

In 1883 tho Supreme Court in England made new
Rules. One of them, No. 2S9 read: "No action or proceed-

ing shall be open to objection on the ground that a merely
declaratory judgment or order is sought thereby, and a

Court may make binding declarations of right whether
any consequential relief is or could be claimed or not.''

In Ontario, "The Administration of Justice Act 1885,"

48 Vict. c. 13, (Ont.) by sec 5 made the same provision

—

and this continues to bo tho law in Ontario.

It must not be supposed that the Court will entertain

any and every kind of claim for declaration of right

Both in England and in Ontario the Court will exercise

the jurisdiction (which undoubtedly exists) with great

caution (Austen v. Collins, 54 L. T. N. S., 903 ; Faber v.

Ooswortk Urban Dist. Council, 83 L. T. N. S. 549 ; and
se« tho cases collected, p. 421, of White. Stringer and King
Annual Practice 1920). Tho Court is enabled, not com-
pelled, to exercise the extended jurisdiction.

In Bunnellv. Gordon, [1890J 20 Out. 281, the plaintiff

asked for a declaration that she had an inchoate right of

dower in certain land. The action was dismissed, such a

declaration might be wholly nugatory, she might die

before her husband, the ierre tenant might not dispute her
claim, tec.

; I have myself refused to give a merely declara-

tory judgment as to ibe meaning of a will under cir-

cumstances which might or might not occur in the future.
But where JL was surety for J. to tho amount of $5000

and gave a note for $5000 to C. as security for part of a

debt of $15,000 owed by J. to C, C. discounted the note

in a bank, but the note being dishonored, C. claimed in a
Mechanics Lien proceeding for bis whole claim, and the

bunk obtained judgment against H. for the $5000, it was
held that H. might have a declaration that C. must apply
pro rata part of the amount received in the Mechanics Lien
proceeding upon the note of H. although H. had as yet

paid nothing on the judgment of the Bank. {Hood v.

Colenum Planing Mill, etc., Co., 27 Ont. A pp. 203.)

A municipality has the right to have it declared as

against a private owner whether land occupied by him is

a public highway and whether he has tho right to possess

and occupy the "same (Toronto v. Lorsch, 24 Out. 227)
—but a Street Railway Company cannot have a declara-

tion that the City has no power to expropriate its land
unless there is sonio danger that the City will try to do
so (Toronto K. Co. v. Toronto, 13 Ont. L. Rep. 532) ; nor
can S. who claims to be a creditor of L. but has no judg-
ment, obtain a declaration that a claim that G. has against

the Government is really the property of L. (Stewart v.

Guibord, 6 Ont. L. Rep. 2C2). The Court will not tie

its own hands ; but it comes pretty near to saying that the

declaration sought must bo "ancillary to tho putting in

suit of some legal right*' as was said by Collins, M. R, in

Williams v. Xortk's A'av. Collieries, [1904] 2KB.
(Eng.) p. 49.

We have had in Ontario for many years a simple
method of bringing before the Court by motion questions

as to the meaning of wills and the like

The new Rules approved in 1913 make an important
extension of thia useful, cheap and expeditious practice.

Rules 604 and G05 read:

604. Where the rights of any person depend upon the construc-
tion of any deed, will or other instrument, he may apply by
originating notice upon notice to all parties concerned to hare hu
ripliln declared and determined.

605. (1) Where the rights of the parties depend: (a) Upon
the construction of any contract or agreement and there are no
material facts in dispute; (b) upon undisputed facts and the
proper inference from such facts.

Such rights may be determined upon originating notice.

(2) A contract or agreement may be construed before there has
been a breach thereof.

Rule 604 is in daily use to determine rights under
wills, &c. Rule 605 enables parties to a contract to have
an authoritative interpretation of the contract before or
after breach for their guidance. If there be facts in dis-

pute, an issue will be directed or tho parties sent to an
action at law.

MANITOBA.

The law in Manitoba is substantially the same as in
Ontario R S. Man (1902) C. 40, s. 38 (e) : R. S. Man
(1913) C. 46 s. 25 (e).

PttlNCK KDWABD ISLAND.

The practice in Prince Edward Island is still under
The Common Law Procedure Act (1873) 36 Vict. c. 22,
(P. E. I.) and amending Acts, none of which gives the
power of making declaratory judgments. The Court of

i

Chancery is governed by The"Chancery Act 1910, 10 Edw.

J

VII, c. 8, which by section 22 prescribes as the practice of
I
the Court "the practice of the High Court of Chaneorv in
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England as it existed at the passing of the Act, 12 Vic-

toria, chapter 14." The reference in to tin-! Provincial

Act for the improvement of the practice of the Court of

Chancery in Prince Edward Island passed in 1849. At
that time as we have seen, the Court of Chancery in Eng-
land had not the power in question. No subsequent legis-

lation has supplied the defect in Prince Edward Island.

BRITISH COLUMBIA.

In this Provinco the English Rules were adopted en

masse some eighteen years ago—the changes made since

that time do not affect this mutter. The power to give

a purely declaratory judgment is sparingly exercised

—

the Chief Justice informs me that he can recall but two
instances. There is no movement to change the practice

which seems to be satisfactory to Bench, Bar and public

NOVA SCOTIA.

"The Nova Scotia Judicaturo Art 1884," 47 Vict., c. 25 I

(N. S.) introduced tho later English practice—by Order >

XXI, 5, it provided that "Xo action or proceeding shall

be open to objection on the ground that a merely declaratory

judgment or order is sought thereby, and the Court may
make binding declarations of right whether any conse-

quential relief is or could be claimed or not."

This in the Revision of 1884 became R. S. N. S., 1884,

c. 104, Order XXV, 5; in 19<>0 R. S. N. S. 1000, c. 155,

Order XXV, 5, and was continued by the Judicature Act
of 1919, 9, 10, Geo. V. c 32. My informant Mr. Justice

Chisholm cannot recall any instance of tho rule being

invoked ; tbcro seems to be no strong opinion for or

against it in Nova Scotia.

NEW BRUNSWICK.

The Act of (1890) 53 Vict, c 4 (N. B.) systematiz-

ing "The Supreme Court in Equity," by .sec. 90, pro-

vides:

No suit in the said Court shall be open to objection on the

ground that a merely declaratory decree or order is sought

thereby, and it shall be lawful for the Court to make binding

declarations of right, without granting consequential relief.

This came forward as the ConsoL Stat., N. B., 1903, c
s. 95. On the enactment of the new Act of (1909) » Edw.

VII, c. 5 tho Rules of Court, Order XXV, 6, provided:

No action or proceeding shall be open to objection on the

ground that a merely declaratory judgment or order is sought

thereby, and the Court may make binding declarations of right

whether any consequential rrlief is or could he claimed or not.

There docs not seem to bo any declared sentiment in

favor of or against this law by Bench, Bar or people.

ALBERTA.

The Provinces of Alberta and Saskatchewan were

created by the Dominion of Canada in 1905 by the Acts

(1905) 4, 5 Edw. VII, cc. 3 and 42. Before that time

they had been for some years under a territorial form of

Government. In "The Judicature Ordinance" passed Sep-

tember 16, 1893 (No. 0 of 1893), and coming into force

January 1, 1894, section 159 is in substantially the same

language as the English Rule No. 289 of 1883, and the

Ontario Act

In Alberta the consolidations and amendments of 1898,

(c. -'1, Rule No. 152 ) 1907 (c. 5, ss. 7, 8) and 1914, have

not affected this provision.

The rules for tho exercise of the power in question are

the same as in Ontario. The Courts will not make a

declaratory judgment "entirely in the air" and academic.

For example, a declaratory judgment will not be given

declaring rights which would alter upon a change in cir-

cumstances which might take place at any moment. {Oil-

more v. ('allies, [1911] 19 West. L. Rep. (Alberta) 545.)

But the provision is frequently taken advantage of in

proper cases and there has been no adverse criticism of

the rule—it is considered desirable within the limits ob-

served by the Courts.

SASKATCHEWAN.

The Provinces of Alberta and Saskatchewan, formerly

under one Government, have much the same history on
this point The original rules being continued on the

formation of Saskatchewan in 1905 and by the R. S.

Sask. (1909), C. 52, s. 54, "The King's Bench Act of

1915," 6 Geo. V, c. 10, by S. 25 (18), made tbo same
provision as in the English Rules—this is now R. S. Sask.

(1920), c. 39, a. 26 (18). The same remarks apply here

as to Alberta.

QCEBKC.

Quebec is different from the other Provinces of the

Dominion; its laws (except in criminal and certain civil

matters), are based upon the Civil Law not the Common
Law. The Civil laws of tho Province have been codified

in an extromoly scientific and elegant form; the Codes
have been made law by Statute.

Article 509 of the Code of Civil Procedure provides:

Except in cases relating to nullity of marriage; separation from
bed and board; separation as to property; dissolution of Letters

Patent, persons of full age and capacity, who are at variance upon
a question of law capable of being the subject of an action

between thetn, but who are in agreement as to the facte, may
submit it for the decision of the Court, and upon filing in the
office of tho Court a joint factum of case, containing a statement
of the question of law involved, and the facta which give rise to

it, and the conclusions of each party, accompanied with an affi-

davit of each party establishing that the facts are true; that the
controversy is real, and that neither party is merely Becking to

obtain an opinion.

A very recent case will show the limits of this section

:

Parties were at variance as to the interpretation to be

placed upon a clause of a will. A stated case was pre-

pared under Art. 509, and was submitted to a judge of

the Superior Court, who proceeded to interpret the clause

of the will. In other words, he gave his opinion, with-

out any formal judgment, declaring the rights of the

parties. On an appeal, it was held that the finding of

the Judge had no authority in law, and the opinion was
so much blank paper.

But there are judgments in the Quebec practice sub-

stantially the same as our declaratory judgment)—for

i example, in an "Action negatoirc." To illustrate: A in-

tends to build a house on a lot adjoining the land of B.

Ho plans to build bis wall less than six feet from the line

of division. B ascertains by the examination of the plans,

that A proposes to make openings in his wall giving a

view of B's property. In other words, A proposes to exer-



JtjNF. ion.] LAW NOTES

cise u servitude of view, to which in B's opinion he has

no right. An action under the Code in favor of B would
lie, to have it declared that no such right of servitude ex-

isted in favor of A. A judgment rendered upon such an

action is merely declaratory, either in the affirmative or

iu the negative, of the existence or non-existence of that

right, and no enforcement or execution of the judgment
follows.

If, however, the wall baa been built and the openings

made, the order could go to close tho openings, and, of

course, enforcement of the judgment might follow.

Again there is in Quebec an action called, "An action

provocatoire." A asserts and causes to be made public a

statement that B's title to certain property is defective.

Such a statement is considered in the French law as

amounting to an interference with B's complete enjoyment

of his property. It would almost amount to what in

England would be called a "cloud" on B's title. An
action lies in B's favor, praying for a judicial declaration

that the title to his property is perfect and unclouded;

and such a declaration could be followed by an order to

the defendant to desist and refrain, under penalty of eon-

tempt of Court, from a further circulation of such state-

ments.

The general principle of the Quebec law is—and it is

taken from the French law—that all judgments must dis-

pose of a real existing controversy between two parties,

which controversy may relate to a question of law or a

question of fact, or both.

Accordingly tho practice under the Ontario system,

whereby trustees, executors and administrators may ob-

tain an order or judgment of the Court for guidance in

their administrative acts is not followed in the Quebec
system.

It will be seen that in the result, practically the same
rule prevails in Quebec as in Ontario except in certain

instances.

The practice has been found beneficial and there is no
movement to change it

EFFECT OF FEDERAL LEGISLATION ON STATE LIQUOR
LAWS.

Before the adoption of the Eighteenth Amendment and
the enactment by Congress of measures to give it effect

the records of every state in the Union, without exception,

contained laws, cither constitutional or legislative, regulat-

ing, limiting or altogether prohibiting the traffic in in-

toxicating liquors. In the great majority of cases these

lawB still remain on the statute books and the question

frequently arises just how fur tiny are affected or re-

pealed by the federal legislation. Has Congress assumed
exclusive jurisdiction in this new field or may the states

still enforce their own particular laws in oTder to down
the demon rum ?

All question as to the validity of the amendment
and the Volstead Act has been set at rest, the Su-
preme Court having just handed down an opinion up-

holding the third section of the amendment against the

contention of invalidity because of the provision in the

resolution submitting it to the states which provided for
a period of seven years in which the states might take

4'.»

action thereon. It is the law of the land and no longer

the subject of dispute or contention—a condition, not a

theory—in other words, a fact. As the negro in jail said

when told by the young lawyer after hearing his tale of

woe: "Why, John, they can't put you in jail for that!"

"Yes, boss, but Ise hyar, dat's a fac\" And so with the

Eighteenth Amendment, which many said could not be

adopted, and, if adopted, would not be legal. Says tho

Amendment. "Ise hyar," and the Supreme Court says,

"Dat's a fac*."

But how about state laws dealing with the same sub-

ject ? In many states, laws still exist regulating the manu-
facture and sale of intoxicating liquor and making it a

crime to sell liquor without first procuring a license. Can a
person be convicted under a state license law for failing

to procure that which the federal government says the

state has no power to grant i It seems that he can.

In determining to what extent the state liquor laws arc

repenlod by tho Volstead Act, recourse must, of course,

be first had to the well settled rules and general principles

governing the rights of Congress and tho states to legislate

on the same subject. In an early case it was said that in

the complex system of polity which prevails in this coun-

try, tho powers of government may be divided into four

classes

:

Those which belong exclusively to tho states

;

Those which belong exclusively to the national govern-

ment ;

Those which may be exercised concurrently and inde-

pendently by both state and federal governments

;

Those which may be exercised by the states, but only
until Congress shall see fit to act on the subject, the
authority of the state then retiring and remaining in abey-

ance until the occasion for its exercise shall recur.
• See Ex parte McNiel, 13 WalL 236, 20 U. S. (L. ed.)

624.

Under the present status of the law the power to regu-
late and control the traffic in intoxicating liquors may be
said to partake somewhat of the nature of each of the last

two classes named. Under the provisions of tho Eigh-
teenth Amendment itself the states reserved to themselves
concurrent jurisdiction or power to enforce tho amend-
ment by appropriate legislation, and by judicial interpre-

tation the Amendment leaves open to state legislation the
same field theretofore existing for tho exercise of the
police power concerning intoxicating liquors, subject only
to the limitations arising from the conferring of like

power on Congress With its accompanying implications,

whatever they may be. By the terms of the Constitution
itself, it and the laws passed in pursuance thereof shall be
tho supreme law of the land, and it is settled beyond dis-

pute that where Congress passes a law in that field of
legislation common to both federal and state governments,
the act of Congress supersedes all inconsistent state legis-

lation. Chief Justice .Marshall stated the doctrine in
M'Culloch v. Maryland, 4 Wheat. 31C, 4 U. S. (L. ed.)

579, in tho following emphatic language: "If any one
proposition could command the universal assent of man-
kind, we might expect it would be this—that the govern-
ment of the Union, though limited in its powers, is su-
preme within its sphere of action. This would seem to
result necessarily from its nature. It is the government
of all ; its powers are delegated by all ; it represents all,

and acts for all. Though any one state may bo willing
to control its operations, no state is willing to* allow others
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to control them. The nation, on those subjects on which

it can act, must necessarily bind its component parts.

But this question is not left to more reason ; the people

have, in express terms, decided it by saying, 'this con-

stition, and the laws of the United States, which shall be

made in pursuance thereof,' 'shall be the supreme law of

the land,' and by requiring that the members of tbo state

legislatures, and the officers of the executive and judicial

departments of the states shall take the oath of fidelity to

it." And with particular reference to the Eighteenth

Amendment the Supreme Court in National Prohibition

Cases, Rhode Islaiul v. Palmer, 253 U. S. 350, 40 S. Ct
486, 588, 64 U. S. (L. ed.) 946, has Baid: "The first section

of the Amendment—the one embodying the prohibition

—

is operative throughout the entire territorial limits of the

United States, binds all legislative bodies, courts, public

officers and individuals within those limits, ami of its own
force invalidates every legislative act—whether by Con-

gress, by a state legislature, or by a territorial assembly

—

which authorizes or sanctions what the section prohibits."

As illustrating the offect of congressional regulations to

supersede state laws with respect to subjects within the

concurrent field of legislation reference may be made to

lawB regulating interstate commerce.

It does not follow, however, that the Eighteenth Amend-
ment and the Volstead Act iuvalidato all state legislation

dealing with intoxicating liquors, but only such as author-

izes or sanctions that which is prohibited by the laws of the

United States, and this fact is recognized in numerous
cases decided since the decision in Rhode Island v. Palmer,

supra. The doctrine was admirably expressed by the

Massachusetts court in the recent case of Com. v. Xicker-

son, (Mass.) 128 X. E. 273, 10 A. L. R. 1568, wherein

it was said: "The amendment docs not require that the

exercise of the power by Congress and by the states shall

be coterminous, coextensive, and coincident. The power
is concurrent, that is, it may be given different manifesta-

tions directed to the accomplishment of the Bame general

purpose, provided they are not in immediate and hostile

collision one with the other. In instances of such colli-

sion the state legislation must yield. We are of opinion

that the word 'concurrent' in this connection means a

power continuously existing for efficacious ends, to be

exerted in support of the main object of the Amendment,
and making contribution to the same general aim accord-

ing to the needs of the state, even though Congress also

has exerted the power reposed in it by the Amendment by
enacting cuforcing legislation operative throughout the ex-

tent of its territory. Legislation by the states need not be

identical with that of Congress. It cannot authorize that

which is forbidden by Congress. But the states need not

denounce every act committed within their boundaries

which is included within the inhibition of the Volstead

Act, nor provide the same penalties therefor. It is con-

ceivable, also, that a state may forbid under penalty acts

not prohibited by tbfe act of Congress. The concurrent

power of the slates may differ in means adopted, provided
they are (limited to the enforcement of the amendment.
Legislation by the several states, appropriately designed
to enforce the absolute prohibition declared by the Eigh-
teenth Ameudraent, is not void or inoperative simply be-

cause Congress, iu performance of the duty cast upon it

by that Amendment, has defined and prohibited beverages, I

and has established regulations and penalties concerning I

them. State statutes, rationally adapted to putting into

execution the inexorable mandate against the salo of in-

toxicating liquors for beverages contained in section one of

the Amendment, by different definitions, regulations, and
penalties from those contained in the Volatead Act, and
not in conflict with the terms of the Volstead Act, but in

harmony therewith, arc valid. Existing laws of that char-

acter are not suspended or superseded by the act of Con-
gress. The fact that Congress has enacted legislation cov-

ering in general the field of national prohibition does not

exclude the operation of appropriate state legislation di-

rected to the enforcement, by different means, of pro-

hibition within the territory of the state. The power thus

reserved to the states must be put forth in aid of the en-

forcement, and not for the obstruction, of the dominant
purpose of the Amendment It must not be in direct

conflict with the act of Congress in the same field. Sub-
ject to these limitations growing out of the nature of our
dual system of government, the power of tho state is con-

stant, vital, effective, and susceptible of continuous ex-

ercise."

The whole question thus resolves itself into a determina-

tion as to what state laws are inconsistent or in conflict

with the Constitution or acts of Congress and beyond the

general principles heretofore stated recourse must be had
to the particular law involved for further enlightenment.

The question of conflict between state and federal

liquor legislation first arose in connection with the en-

forcement of the War-time Prohibition Act. That the

Act of Congress regulating and prohibiting the sale of

intoxicating liquors passed in pursuance of its war powers
ovcrrodo conflicting state laws was conceded, the difficulty

being to determino when a conflict existed. On this point

it has been said that the test by which to determino
whether a state statute prohibiting an act as a police

measure is invalidated by an act of Congress prohibiting

the same act as a war measure is whether the former can
bo upheld and enforced without obstructing or embarrass-

ing the execution of the latter. If so, there is no invali-

dating conflict. Ex p. Giwrra, (Vt.) 110 Atl. 224, 10
A. L. R. 1560. The specific provision at issue in that case

was a statute forbidding the side of intoxicating liquor

without a license, and applying the test just stated, it was
held that the statute was not superseded or nullified by
the federal war prohibition act, the court saying: "In
enacting war prohibition. Congress was without authority

to exercise, and did not assume to exercise, the police

power. The right and duty to legislate in this field for

the general welfare remained in the states unimpaired.
Congress was at liberty to employ as a war measure the

same means to accomplish its object as the state was using
to accomplish an independent object. The mere fact that

the Federal act is similar to the state law iu some of its

provisions does not invalidate the latter. To have this

effect, the Btate law must, in operation, interfere with the

enforcement of the Federal act. Though a state police

regulation must yield to a valid act of Congress, it yields

only when and to the extent that its enforcement conflicts

therewith, or with the exercise of rights conferred, or the

discharge of duties enjoined, by the paramount act. To
the extent that the two are in harmony the acts are con-

current, the one supplementing the other. It follows that,

as the enforcement of the prohibitory features of the state

law does not obstruct or embarrass the execution of the

act of Congress, there is no invalidating conflict."

Not only has it been held that the War-time Prohibition
e
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Act did not supersede a state statute forbidding the sale

of intoxicating liquor without a license but it has been

further held that the act did not invalidate a state statute

authorizing the issuance of liquor licenses. Accordingly

a license issued while the War-time Prohibition Act was
in effect was sustained on the theory that the ban of the

prohibition contained in the act might be removed before

the expiration of the license, in which event it would have

been lawful for the licensee to sell liquor. Wilson v. Jer-

sey City, (N. J.) 109 Atl. 364. It was further held in

that case that tho Eighteenth Amendment did not operate

to avoid a license which was issued previous to the Amend-
ment going into effect as the war-timo act might have

been repealed before the taking effect of the Amendment.
But no such forlorn hope can be held out with respect

to the amendment itself. The chances of the lifting of

that ban are so remote that they need not be taken into

consideration by the present generation despite tho tend-

ency to mako of the constitution a body of legislative acts.

The decisions construing tho War-timo Prohibition Act
and state statutes in conflict therewith are logical and rea-

sonable, the very title of the act importing its limited

duration ; but the construction which has been given to

the license provisions of state statutes in connection with

the Eighteenth Amendment and the Volstead Act is not

so easy to follow. The question arose in Com. v. Xicker-

son, supra, (Mass.) 128 N. E. 273, 10 A. L. R. 1568,

and it was there held that while those provisions of tho

stato statutes relating to the granting of liquor licenses

were repealed or nullified by the federal laws, the state

being deprived of its power to grant such licenses, never-

theless a person selling liquor without a license might be

prosecuted under the provisions of the statute penalizing

the failure to procure a license. The ruling theory on
which the court based its decision was tbe right of a state

to enact laws in aid of the enforcement of the dominant
purpose of the Amendment ; but while it may be said gen-

erally that any law penalizing the dealing in intoxicating

liquors, whatsoever form it may take, is an aid to the

enforcement of prohibition, it would seem to be rather a

far fetched and awkward application of the rules to hold

that a state law authorizing the granting of licenses was
invalidated while the law penalizing the failure to secure

a license remained in full force. However, such was the

holding in Com. v. Xickerson, tho court saying: "The
general purpose of Hex. Laws, chap. 100, is prohibition,

except as local option, manifested by annual votes in the

several municipalities, effectuated by the granting of

licenses through municipal boards, may result in a regu-

lated method of sales by licensees. The burden of prov-

ing such authorization rests upon a defendant, however.

Upon a complaint for an illegal sale, tbe commonwealth
makes out its case by showing a sale of intoxicating liquor.

The defendant, in order to escape conviction, must prove

his license. Kit. Laws, chap. 210, §7; Com. v. Ilegan,

182 Mass. 22, 25, 64 N. E. 407. As matter of statutory

construction, the prohibition is general, the license is ex-

ceptional. The latter is dependent upon the efficacy of a
valid local voto and a gennino license. This being the
purpose and plan of the statute, its prohibitory features

are not so dependent upon those respecting licenses as to

bo swept away when those as to license are stricken down
by the Eighteenth Amendment. Tho general rule of the
statute continues to prevail, even though the law has so

changed that the special defense can no longer be made
out."

Other provisions of the stato law held to bo unaffected

by the federal legislation were the provisions relating to

evidence, search warrants for contraband liquors, arrest

without warrant, and declaring to be common nuisances

intoxicating liquors kept for sale contrary to law, imple-

ments and vessels actually used in selling and keeping the

same and club houses used for selling, distributing or dis-

pensing intoxicating liquor. Likewise, the rule was laid

down that tho right of the states to enact legislation in aid

of enforcement extends to existing as well as future legis-

lation, a state law already enacted being "appropriate leg-

islation" within tho meaning of the Eighteenth Amend-
ment if the legislation is adapted to the end in view. So
the mere failure of a state Btatute to punish some sales of

liquor which the Volstead Act forbids does not affect its

validity, and conversely it has been held that a state statute

imposing a fine and imprisonment is not in conflict with

the Volstead Act, which affixes as the only penalty for the

illegal possession of liquor, tho forfeiture of the liquor, etc.

See ex p. Ramsey, 20.1 Fed. 950.

The Massachusetts court summed up its conclusions as

follows: ''By the words of the Eighteenth Amendment that

'the Congress and the several states shall have concurrent

power to enforce thie article by appropriate legislation,'

this commonwealth possesses continuous and independent

power to enact legislation actually tending to render

efficient, through its executive and judicial departments,

the terms of that Amendment. Such legislation, in defini-

tions, administrative agencies, and penalties, may differi

from, but cannot be antagonistic to, the act of Congress.

If, however, the words 'concurrent power* do not preserve

and recognize such ample legislative jurisdiction in the

states, they are broad enough in scope to authorize the

enactment by the states of statutes whose plain purpose

and natural effect are tho enforcement of the chief end

of the Eighteenth Amendment, and not repugnant to or

inconsistent with acts of Congress." These conclusions

are amply supported by the authorities though the specific

application of the rules would seem to be a little back-

handed.

While it seems that there is no question as to the extent

to which state legislation is repealed or nullified by the

Eighteenth Amendment and the Volstead Act there will

doubtless be many cases arising for determination in par-

ticular cases, not the least interesting of which is how far

state legislation is extended by the federal laws. There
is little authority directly on this point though in at least

one case the principle has been considered. Thus it has

been held that a state statute prohibiting the possession

of more than a stated quantity of intoxicating liquor which
operated only within the portion of a state where the sale

of intoxicating liquor was prohibited, was, by virtue of

the Federal War-time Prohibition Act and the President's

proclamation pursuant .thereto, extended to operate

throughout the state, since by the Federal legislation the

sale of intoxicating liquor was prohibited throughout the

state. State v. Fisher, (1920) (Del.) Ill Atl. 432.

Would it follow from this decision that the provisions

of a state statuto limited to particular localities would be
automatically extended to the state at large by tho opera-

tion of tho Eighteenth Amendment and the Acts of Con-
gress passed in pursuance thereto ? This phase of the ques-
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tion will doubtless arise iu the mass of litigation that must

inevitably follow so radical a departure from our dual

system of government as is afforded by the Eighteenth

Amendment, and its development will be watched with

interest.

Minor Bkosauqh.

(Eases of Jnterest

Revooability of Grant or Use or Wall fob ADvrjtn»iNO

Purposes.—A grant for a consideration of the right to use a

wall for advertising purposes for a specified time is, it seems, in

the nature of an casement and cannot be revoked during the time

specified. The Iowa Supreme Court so held in Thomas Cusaek

Co. v. Myers, 178 N. W. 401, saying: "The owner of a building

who makes a contract for a valid consideration to permit another

to display advertising thereon is as much bound by the terms

thereof as he would be by any other contract. The author-

ity or right to use the walls in question is not merely per-

missive, but amounts, at least, to the grant of a right in the

nature of an easement Levy e. Louisville Gunning System, 121

Ky. 510, 1 L. R. A. (X. S.) 350, 89 S. W. 528; Willougkby v.

Lawrence, 116 III. 11, 56 Am. Rep. 758, 4 X.E. 356; Borough

Bill Posting Co. e. Levy, 70 Misc. 608, 129 N. Y. Supp. 181;

Cusaek r. Gunning System, 109 111. App. 588. The exact ques-

tion under consideration was only indirectly involved in several

of the cases cited by counsel for appellant, and none of them

appear to sustain their claim that the grantor could revoke

the contracts in question at will. Several of the eases cited

are in the New York Supplement reports. In Borough Bill

Posting Co. r. Levy, supra, the court held that speeitic per-

formance of a license or contract to use real estate lor adver-

tising purposes given for a definite period and for a valuable

consideration might be granted in a proper case. It is our

conclusion that, as the contracts were based upon a consideration

and fully performed by plaintiff, they were not revokable at

the will of the grantor, but that he was bound by the terms

thereof."

Liability of Telephone Company for Injury to Employee

During Federal Control—In Mitchell t>. Cumberland Tele-

phone etc, Co. (Ky.) 221 S. \V. 547, it was held that a tele-

phone company was not, during the time that iu property was

in the hands of the Federal government under resolution of

Congress, liable for personal injuries to an employee through

negligent operation of the property. After reviewing numerous

decisions involving the Federal control of public utilities, the

court said: "With only one exception (and that an inferior

court) it has been held by all the courts before which the ques-

tion has arisen that telephone and telegraph companies are not

responsible, nor can they be sued for, any act of the govern-

ment, or any of its agents and servants, while operating the

properties, since the time of taking over of the lines under the

Resolution of Congress of July 16, 1918. ... As said in the

cases, supra, if suits of this kind could be maintained under the

circumstances, then indeed could property be taken without any

process of law, since the only pretended claim to it would be

that the defendant owned the property which was being o|>erated

at tlic time of the happening of the injury sued for, although

it was then entirely out of his control and was taken without

bis consent. The fact that the plaintiff might be remediless

because there is no provision for any suit against the United

States (although regrettable) cannot strengthen his case. Numer-

ous instances exist in this state where there is no remedy fur-

nished for similar injuries. Xo county can be used for negligence

in the maintenance of its public roads; nor can a municipality,

however negligent, be made to respond in damages for injuries

inflicted while exercising a governmental function. In neither

of those cases are there as potent reasons for withholding liability

as exist in this case."

Fajlitre of Parent to Provide Medical Attention fob

Cniu> as Manslaughter.—In Bradley r. State (Fla.) 84 So.

677, reported and annotated in 10 A. L. R. 1129, it was held

tliat the failure or refusal of a father to provide medical atten-

tion for his child, who was accidentally burned by falling in a

fire, from which burns the child subsequently died, did not make

the father guilty of the crime of "manslaughter," defined by

statute to be "the killing of a human being by the act, procure-

ment, or culpable negligence of another." The court said : "There

is no statute in this state specifically making the failure or refusal

of a father to provide medical attention for his child a felony,

and the general definition of 'manslaughter' contained in the

statute does not appear to cover a case of this nature. Neither

the allegations of the indictment nor the evidence adduced at

the trial show 'the killing of' the child 'by the act, procurement,

or culpable negligence of the father. Whatever motive may
have prompted the father in failing and refusing to provide

medical attention for his severely burned daughter, such failure

and refusal, however reprehensible, do not appear to be within

the letter or intent of the statute making 'the killing of a human
being by the act, procurement, or culpable negligence of another,'

a felony called manslaughter. It is not claimed that the alle-

gations and proofs show that auy 'uct' or 'procurement' of the

father caused the death of the child. Xor can it be fairly said

that the allegations or proofs show that any 'culpable negligence'

of the father caused the killing of the child. Manifestly, the

death of the child was caused by the accidental burning in which

the father had no part. The attentions of a physician may or

may not have prevented the burning from causing the death of

the child; but the absence of medical attention did not cause

the killing
1 of the child, even if the failure or refusal of the

father to provide medical attention was 'culpable negligence,'

within the intent of the statute."

Acknowledgment of Order fob Goods as Acceptance

Completing Contbact.—It seems that the mere acknowledgment

of an order for goods, with the statement that it will receive

attention, is not such an acceptance as to constitute a binding

contract It was so held in Krohn-Fechheuner Co. e. Palmer

(Mo.) 221 S. W. 353, reported and annotated in 10 A_L R. 673,

the court saying: "The only suggestion of that acceptance which

the law requires to convert the unilateral order into a mutual

contract giving the defendant a remedy for its breach is founded

in the statement of a witness who testified: 'Before catting these

shoes, we sent to Palmer Dry Goods Company a postal card,

notifying them that their order had been received and would

have our attention.' This, in the ordinary sense of the words

used, would mean nothing more than a promise that its acceptance

would be considered. Whether these words have acquired, in law,

a broader and more sweeping significance is a matter to be deter-

mined from the books, and the frequency and confidence with

whieh the judge who wrote the dissenting opinion of the Spring-

field court of appeals cited Ruling Case Law compelled our atten-

tion to that excellent work, where we find the following references

to the acceptance of orders taken by traveling salesmen: 'In the
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absence of a further showing of the intention of the parties, the

better view worn* to be that a letter acknowledging the receipt of

an order, coupled with the words, "The same shall have prompt

attentiou" or "prompt and careful attention," is not of itself an

ncceptance which will prevent a withdrawal of the order by tbe

buyer, or bind the seller to fill the order, though it may bo

evidence to bo considered with other circumstances.' 23 R. C. L.

p. 1289. When wo consider that this acceptance is the only thing

that binds the seller to performance and thereby entitles the

purchaser to relief, the reason of the rule becomes evident."

Right of Self-Defense as Affected by Defendant's Being

Engaged in Gambling in Violation of Law.- -In State v. Leaks,

(S. C.) 103 S. E. 549, it was held that a person is not deprived

of hi* right of self-defense because of the fact tliat when the

difficulty arises he is engaged in a gambling game in violation

of law. The court said: "His Honor, the presiding judge, thus

charged the jury: 'I charge you that in this ease, if yon should

find that the defendant at the bar, Henry Leaks, provoked—if

lie was gambling and if he provoked—the fight with any other

person, on account of any money won by gaming, he would

be violating tl>e law, and the plea of self-defense would not be

available to him. I repeat, if you should find in this case that

the defendant at the bar provoked the difficulty, on account of

money won in a game of cbanee, or in gambling, the plea of

self-defense would not be available to hiin. On the other hand,

I charge you that if the difficulty was provoked by the deceased,

or if it waB not provoked by the defendant, on account of the

game of chance, why then tbe plea of self-defense would be avail-

able to him, and, if it is proven to your satisfaction, as 1 shall

charge you further, why you will give him the benefit of it. The

law does not recognize the rights of gambling; on the contrary,

gambling is unlawful in this state. . .
.' It cnnnoi bo successfully

contended, when a fight takes place during a gambling game, be-

tween the participants, that such a result was naturally and prob-

ably to be anticipated from the mere fact that gambling is unlaw-

ful. Tbe causal connection between the unlawful act of gambling

and the encounter arising daring the pro.rress of the game between

the participants is too remote to destroy the right of self-defense.

Furthermore, if tbe ruling of his Honor, the presiding judge,

should he sustained, it would lead logically to the further unten-

able proposition that neither tbe assailant nor the party upon

whom tbe assault was made would have the right to rely upon

tbe plea of self-defense. Tbe exception raising this question is

sustained."

Liability of Receiver fob Punitive Damages.—In Gardner v.

Martin (Miss.) 85 So. 182, reported and annotated in 10 A. L.

R. 1054, it was held that in a suit in tort against a receiver for

actual and punitory damages, punitory damages may be awarded

against the receiver in his official capacity for the wilful, wanton,

oppressive, or malicious acts of his employees. Said tbe court:

"It is tbe contention of the receiver that a punitive instruction

was improper in this case; that tbe receiver is not liable for

punitive damages. We disagree with this contention of tbe appel-

lant, however. The receiver, in this case, stands in the shoes

of the owner of tbe property, and is liablu for whatever dam-

ages the owner would bo. Punitory damages are not recovered

as a matter of right in any ease, but it is in the discretion of

the jury to award them in proper cases. As is stated in Aider-

son on Receivers, p. 405: 'For any torts committed by his ser-

vants while operating tbe railroad under his management, he

[tlx receiver] is responsible under the principle of respondeat

superior.' And in speaking of receivers of railroads, we find

in 395 of High on Receivers, 4th ed.: 'Tbe receivers may be

held answerable in their official capacity for injuries sustained,

in tbe some manner that the corporation would have been liable.'

To the same effect is 23 R. C. L, under the title of Receivers,

i 90, p. 83, where tbe rule is laid down as follows: 'A

in charge of the property of a corporation and of the i

ment of its business is bound to the same degree of care as

the corporation would be, under the control of its board of

directors, and is liable in his official character for bis negli-

gence and the negligcnco of his agents and employees, whereby

injury results to the person or property of persons other than

those directly interested in tbo estate.' Our attentiou has not

been called to the decision of an)' court of last resort, where

punitory damages may be recovered, holding that these damages

are not recoverable against a receiver. If such were the rule,

it would be better for all common carriers and persons or cor-

porations engaged in hazardous businesses to place the operation

of these concerns in the hands of a receiver."

Power or Municipality to Act as Trustee to Provide Food

and Fuel for Needy Persons.—In Trcadwcll v. Beebe, 107 Kan.

Ml, 190 Pac. 7(18, the Kansas Snprerac Court held that a muni-

cipality has power to accept a bequest of a trust fund and to

administer it in perpetuity if the purpose of the trust created

by such bequest is a public, charitable use, and that a trust

fund is for a "public, charitable use," where its purpose is to

buy food and fuel for needy and deserving inhabitants of the

municipality to which the trust fund is bequeathed, and by which

it is to be administered. Tbe court said: "Are these public uses

public charities T It would seem so. The Constitution declares

that such benevolent institutions as tbe public good uiuy require

shall be fostered by tbe state (art. 7, § 1), and it is the duty

of the several counties to provide for those inhabitants, who, by

reason of infirmity or misfortune, may have claims upon the

sympathy and aid of society (art. 7, $ 4). Pursuant thereto

and in harmony therewith, elaborate and humanitarian statutes

have been enacted, authorizing and requiring counties, cities, and

townships to relieve the poor and afflicted. While the county

is mainly the basic unit for the cost of local charitable relief,

yet the mayors and councils of the several cities arc the over-

seers of the poor within their municipalities (Gen. Stat. 1915,

$ 6817); there may be city as well as county almshouses (I

6885) ; and the relief of the poor of a city is certainly a proper

concern under its corporate duty to provide for tbe general wel-

fare of tbe municipahty. Food, fuel, clothing, and shelter are

the primary essentials of existence within the Kansas parallels of

latitude, and if a city cannot concern itself with the relief of

tlte poor, or with the administration of relief provided by a

charitably disposed philanthropist to the deserving poor, in

the matter of distributing food and fuel, then all tbe long

journey which organized society has traveled from the days of

the cave man comes to naught, and our boasted humanitarianism

is but a pretense and a humbug. Public purpose ! There are no

public purposes impressed on a civilized community so important

as to see to it that deserving persons in its midst do not sutler

from hunger and cold."

Rwht of Riparian Owvn? to Construct Bathing Pavilion.

—It seems that, under the law of Connecticut at least, an owner

of land bordering on the sea Itas tbe right to construct between

high and low water mark a bathing pavilion which does not

obstruct navigation. It was so held in Town of Orange v.

Resnik, 93 Conn. 573, 109 Atl. 864, reported and annotated in

10 A. L. R. 1046, wherein tbe court said: "The statement may
be found in many reported cases that riparian rights must be

n subordination to the paramount rights of the
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public; but this generality is qualified by the fact that not all

the public rights, so-called, in the shore below high-water mark,

are superior to the rights of the riparian owner. The public

rights of fishing, boating, hunting, bathing, taking shellfish,

gathering seaweed, cutting sedge, and of passing and repassing

are necessarily extinguished, pro tanto, by any exclusive occu-

pation of the soil below high-water mark on the part of a ripa-

rian owner. The only substantial paramount public right is the

right to the free and unobstructed us© of navigable waters for

navigation. What waters are navigable is a question of fact

All tidewater is prima facie navigable, but it is not necessarily

so. Wethersaeld v. Humphrey, 20 Conn. 218, 227. There is no

allegation in this complaint that the defendant's bathing pavilion

does obstruct navigation, and the real question is whether a struc-

ture described as 'a bathing pavilion with its appurtenances' is,

by force of that description, a purpresturc, when located between

high and low water marks. In this state it is too late to make

such a claim. The first case in which the question arose in this

court was East Flaven i>. Hemingway, 7 Conn. 186, where the

right of the riparian owner to maintain a 'wharf, and store stand-

ing thereon,' was involved. Ho&mer, Ch. J., stated the issue as

to this point as follows : 'The defendants are bounded on Dragon

river at high-water mark; and they claim that they have a legal

right to occupy the shore in front of tbeir land, and for com-

mercial purposes' to erect buildings upon it. Whether this posi-

tion is correct is the only remaining question in the ease.' And
in upholding this position be says: "The right of individuals to

use the soil of the shore subject to the paramount rights of the

public, so far as my information extends, has never, until now,

been disputed.' It may be that our law as to the private rights

of riparian owners is more libera] than that of some other

jurisdictions. If so, it is probably due to the conformation of

our shore bordering on Long Island sound, which, in its shel-

tered parts, consists largely of tidal Ants, quite useless for navi-

gation, and in many places long occupied for manufacturing

and commercial purposes. At any rate the rule adopted in East

Haven v. Hemingway has been consistently followed. ... It must

follow that u bathing pavilion which docs not obstruct navigu-
;

tion may lawfully be erected between high and low wuler mark I

by the owner of the adjoining upland. In some places the privi-

lege of developing the shore as a bathing bench may constitute

a large part of the value of the adjoining upland, and when this

is done without obstruction to navigation it is ft legitimate use '

of the owner's advantages."

Albers and Secretary Ja

bearers.

N. Carter
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Ex-President William H. Taft gave a series of five lectures

at Boston University Law School on May 9, 10 and 11. His

subject was "Legal Ethics," and great satisfaction was expressed

by those who attended.

Dr. Melville Madison Bigclow, for almost half a century

actively connected with Boston University Law School, of which

he was formerly dean and more recently n professor, died on

May 4, at the Corey Jlill Hospital, Brookline, Mass., following

an operation. His funeral took place on May 7 and the Law
School building was closed in resqxxt to his memory. Six stu-

dents of the school were the active bearers while Dean Homer

BROOKLYN LAW SCHOOL.

In the coming scholastic year, 1921-1922, the Brooklyn Law
School will resume the Fourth Year Poet-Graduate course. This

course was dropped during and on account of the War. It will

be open to graduates of this and of other repmerini law schools

and the degrees of LL.M and J.D. will be conferred upon the

holders of an LL B. degree ; in the first case, upon a student who
is not a college graduate ; in the 1 second case upon a student who
is the holder also of an academic degree.

COLUMBIA UNIVERSITY LAW SCHOOL.

Prof. Herman Oliphant of the University of Chicago has been

made a full professor of law, and Richard B. Powell, a Rochester,

X. Y., lawyer who graduated from the Columbia Law School at

the bead of his class in 1914, has been made Assistant Professor.

The faculties of six leading law schools will be represented

in the teaching staff of the summer school at Columbia. Prof.

Joseph Warren of Harvard will give a course in agency, Prof.

J. P. McBaine, Dean of the law school of the University of

Missouri, will teach insurance, and Prof. F. B. Pbilbrick of

Northwestern University will give instruction in real property.

Dean D. 0. McGovncy of the University of Iowa will direct a

general course in corporations and Prof. E. H. Kecdy will have-

charge of a course in criminal law. Prof. O. L. McCaskill of

Cornell will deal with code pleading and practice. H. H. Free-

man of the New York bar will give a summer law school course-

on wills.

Prof. Nathan Isaacs of the University of Pittsburgh will come

to Columbia this summer to conduct a course in business law

as a part of a big program of commercial courses arranged by

the School of Business. The theme of the course is the law as

a factor in business problems, "in view both of the conditions

and limitations imposed by the law on business activities and

the necessity of choosing for business purposes the safeguards

aud devices which the law offers."

The appointment of Frederick C. Hicks, law librarian of

Columbia, as ussociutc professor of legal bibliography has been

announced. Prof. Hicks will give a summer course on interna-

tional organization and co-operation under the Department of

Government and Public Law.

IOWA COLLEGE OF LAW.

The Class of 1881 of the College of Law of the University

of Iowa eelehruted its fortieth annual reunion this month. It

has been called the "All Judge Class" because it includes Jus-

tiee-s Scott M. Ladd of Des Moines and Thomas Arthur of Logan,

members of the Iowa Supreme Court; Justices Charles B. Elliott

of the Minnesota Supreme Court; Judge Frank R. Willis" of

Los Angeles, a member of the superior court of California, and

the following district judges: 0. A. Byington of Iowa City,

Daniel F. Coylc of Humboldt, Douglas V. Jackson of Muscatine,

Matt J. Galligan of Pueblo, Colo., and Charles A. Pollock of

Fargo, N. D.

NATIONAL UNIVERSITY LAW SCHOOL.

Dean Carusi of the Faculty of the National University Law
School has during the last school year conducted the class con-

ferences at the American University on the History of the Com-

mon Law of England.
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With the summer term of Urn weeks tbe law school is now
offering forty-two weeks of instruction during cash calendar

year. A number of new courses Lave been added to tbe cur-

riculum of tlic summer term. These subjects have been selected

as constituting an introductory ground work to tbe regular winter

course.

A course on case analysis by Mr. Theodore Peyser of the

'

University of Virginia Law School and of Cambridge, England,

•will be given during the coming summer.

The honorary degree of Doctor of Laws will be conferred this

y ear upon four of the graduates of the law school who are now

serving in the National Congress—Senator 0. I. Welter, and

Representatives Addison T. Smith, John W. Langley and James

A. Frear.

TALE UNIVERSITY SCHOOL OF LAW.

Yale Law School offers for 1921 a summer session of ten weeks

from June 23 to September 1. The session is divided into two

terms, the first ending July 27 and the second beginning July 28.

This iis tbe third summer session which the Yale Law School has

held. The first, in 1919, was primarily for tbe benefit of students

who were released from ttie army too late to enter at the begin-

ning of the school year and who needed summer work to com-

plete tbe year's work. The sessions will be continued with a view

to serving two classes of students: (1) those who desire to

shorten their course by attending thrco summer sessions, which

are equivalent in length of time and in content of instruction

to one school year; (2) those who desire to take additional sub-

jects which they are not able to elect during the regular terms.

The second claw of students may attend only one of the summer
terms if they desire.

Illinois Deaths.—Recent deaths in Illinois include George

K. Beesley of Peoria and Judge Sylvester F. Gilmore of Effing-

ham.

Lanoaster Count* Bar Association or Nebraska—This
association at a recent meeting elected as president Charles E.

Malson.

Gbowjia Deaths.—Judge J. A. Meese of Eastman, Georgia,

is dead; also, Judge W. S. Watterson of Jonesboro, former mayor

of that city.

Demise or New Haven Lawyeb.—The death of William Alvin

Wright of Now Haven, United States Commissioner for 30 years,

occurred recently.

Mississippi Bab Association.—This association held its six-

teenth annual meeting at Brown's Wells, Mississippi, near Hazle-

hurst, April 27-28.

Indiana Dkathr—Judge Thomas J. Brooks of Bedford,

Indiana, died recently at the age of 64. Charlton L. Bull of

Kokoroo died in April at the age of 75.

Missouri Deaths.—Lawyers in Missouri whose deaths arc re-

ported include Judge William A. Cobb of Carroll county and
Col. Winfield S. Pope of Jefferson City.

Judicial Appointmkxt in- Pennsylvania.—Ex-Senator John

E. Fox has been appointed a judge of tbe Common Pleas Court

of Dauphin county, Pennsylvania.

Former Attorney General of Michigan Dead.—Adolphus
A. Ellis of Grand Rapids, Michigan, died recently. He was for-

meriy attorney general of the state.

Widely Known Vermont Lawyer Dead.—George E. Law-

rence of Rutland, Vermont, is dead. He was born in Wcybridge

in 1844 and was educated at Middlebury College and Albany Law
School.

District of Columbia Patent Lawyer Dead.—Herbert A.

Seymour of Washington, a patent lawyer in that city for more

than forty years, is dead. He was a native of Bristol, Con-

necticut

Well Known Los Angeles Attorney Dead.—W. I. Foley,

a well known Los Angeles attorney and former business associ-

ate of Ex-Governor Gage, is dead. He was 60 years of age and

was born in San Francisco.

Arkansas Bar Associations.—The State Bar Association of

Arkansas will be held in Hot Springs, Arkansas, this month.

The Garland County Bar Association at a recent meeting elected

as president L. C. Sawyer.

Virginia Judge Passes Away.—Judge Edward W. Robertson

of the Law and Chancery Court of Roanoke passed away in April,

ne was fifty-three years old, born at Charlottesville, and educated

at the University of Virginia.

Former Commissioner or Internal Revenue Practicing

Law in Washington.—William M. Williams, formerly Commis-

sioner of Internal Revenue, is practicing law in Washington. He
is associated with Paul F. Myers, who was bis assistant.

Wyoming Jurist Dead.—Charles E. Blydenbnrgh, associate jus-

tice of the Wyoming Supreme Court, is dead. He was appointed

a judge in 1917. He was born in Brooklyn, N. Y., in 1854 and

was graduated from Princeton University in 1874.

Vacancy in Nkw York Supreme Court Filled.—The vacancy

in the New York Supreme Court, Second District, caused by the

resignation of Justice Almet F. Jcnks, has been filled by the

appointment of Frank S. Gannon, Jr., of Staten Island.

Montana Loses Distinguished Lawyer.—The Montana bar

has lost by death Judge Robert Lee McCulloch of Hamilton, a

native of Tipton, Missouri, where be was born in 1809. He was

judge of the fourth judicial district court.

Retirement from Practice of Prominent St. Paul Lawyer.

—Edward T. Young, attorney general of Minnesota from 1905 to

1909, baa resigned from the law firm of O'Brien, Young, Stone

& Horn, and will make his future home in Los Angeles.

Assistant Attorney General of United States Appointed.

—Judge Robert H. Lovett of Peoria, Illinois, has been appointed

an assistant attorney general of the United States. He is 53

years of age and was a county judge for some years.

Multnomah Bar Association of Oregon.—The annual ban-

quet of the Multnomah Bar Association was held April 23. Judge

Lawrence T. Harris of the Supreme Court delivered the main

address on "The History of the Oregon Code."

New Federal Judge for West Virginia.—W. E. Baker of

Elkins has been appointed a United States district judge for the
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Northern District of West Virginia. He was formerly chairman

of the Republican Executive Committee of that state and suc-

ceeds the late Judge Dayton.

Death ot Federal Judge.—Judge Jeter Conly Pritchard of

the United States Circuit Court of Appeals for the distriet em-

bracing his home state of North Carolina died in April at Ashc-

ville at the age of 64. He had been on the Federal bench since

1903, and prior thereto was a United States Senator from North

New Jersey Judge Appointed.—Judge Allen R. Shay of New
Jersey has been reappointed President Judge of the Court of

Common Pleas of Sussex county. He has been a judge since

1913. Edwin C. Caffrey of East Orange and Dallas Flanagan

of Montclair ore now judges of the Court of Common Pleas of

Essex county.

Former Corporation Counsel op New York City ix New
Fibm.—Former Corporation Counsel Archibald R. Watson, who
was a member of the law firm of Barber, Watson & Gibboney until

recently, is now the head of the firm of Watson, Harrington &
Sheppard. Mr. Sheppard is a brother of United States Senator

Sheppard of Texas.

New Ohio Judge Third ix Family to Hold Position.—

Warren W. Cowen. who ha* taken the place of Charles J. Lynch

as judge of tbo Belmont County Common Pleas Court, is the

third member of the Cowen family to hold the same position in

as many generations, as his father and grandfather served on

the same bench.

South Dakota Bar Association.—August 3 and 4 have been

selected as the dates for the annual meeting of the South Dakota

Bar Association. It will be held at Watertown and the chief

speaker will be Robert W. Stewart, formerly of Pierre, later of

Huron, and of Chicago, who is chairman of the board of directors

of the Standard Oil Company of Indiana.

New Hampshire Judicial Changes.—Leslie P. Snow of

Rochester, New Hampshire, president of the state senate, has

been appointed a judge of the Supreme Court of that state,

succeeding Judge R. E. Walker of Concord who retires by age

limitation. Judge Snow was graduated frrun Dartmouth College

in 1886 and from the law school of Columbian, now Oeorge Wash-
ington, University in 181)0.

American Bar Association.—Former United States Circuit

Judge John W. Warrington has been appointed honorary chair-

man of the reception committee for the American Bar Associa-

tion meeting in Cincinnati from Aug. 30 to Sept. 3. This was

decided upon at a largely attended meeting of the Cincinnati Bar
Association held April 19.

New Federal Judge for Wisconsin.—Claude Z Lusc of

Superior has been appointed a federal judge for the western dis-

trict of Wisconsin. He succeeds the late Judge A. L. Sanborn.

He was born in 1879 at Stoughton in that state and was educated

at the University of Minnesota in 1901 and the University of

Wisconsin School of Law in 1904. He was an active supporter

of United State* Senator Lenroot in his campaign for re-election.

Wisconsin Deaths.—Judge Joshua E. Dodge of Milwaukee

is dead. He was in the Wisconsin Supreme Court from 1898 to

1910. He wax bom at Arlington, Massachusetts, and studied law

at Boston University. M. H. Eaton, a pioneer member of the

Winnebago county bar, died recently. He was born at Oshkosh

in 1851 and practiced there. Other deaths include John C.

Gores of Eau Claire and George H. McCloud of Ashland.

Alabama Bar Association.—The forty-fourth annual meeting

of the Alabama Bar Association ended April 30. Oscar Mulky

of Geneva was chosen president for the coming year and Alex-

ander Troy, secretary and treasurer, having served in that

capacity forty-two years. The new vice presidents arc: L M.

Mosely, W. H. Mitchell, R. B. Evans, W. B. Harrison and Elliott

B. Rickerby. The new executive committee will be composed of

J. T. Stokcly, Henry R. Howze, Z. T. Rndolph, S. A. Lynne and

Alexander Troy, cx officio. Central council members for the

ensuing year are : B. P. Crum, of Montgomery, chairman ; George

W. Peach, Claude E. Hamilton, Harwell G. Davis and Marion

Hushton.

Virginia Bab Association.—At the annual meeting of the Vir-

ginia Bar Association held at Norfolk in April Judge A. W.
Wallace of PTcdcriekaburg was elected president. Other officers

chosen were: Vice-presidents, Thomas R. Keith, Fairfax, for the

Piedmont Section; R. T. Barton, Winchester, for the Valley;

B. H. Handy, Bristol, for Southwest; Robert W. Arnolds,

Wavcrly, for South Side: and K. T. Guuter, Areomae, for Tide-

woU-r. John B. Minor, of Richmond, was re-elected secretary

and treasurer. New members of the executive committee for

three years are H. H. Rombl, of Norfolk, and James H. Price,

of Richmond. The annual address was delivered by Albert J.

Bevcridgc, of Indiana.

United Stateh Attorneys Recently Appointed.—Former

Judge Robert 0. Harris of Brockton, Massachusetts, has been

appointed United States Attorney in that state. He has selected

as assistants Joseph W. Keith of Bridgwater, Essex S. Abbott

of Haverhill and Charles P. Curtis, Jr., of Boston. William H.

Dougherty of Madison, Wisconsin, has been appointed United

States Attorney for the western district of Wisconsin. He is a

native of Independence, Iowa. John T. Harlcy bus been desig-

nated acting United States Attorney for the eastern district of

Oklahoma. George Von B. Moore has been named special as-

sistant United States Attorney for the western district of Penn-

sylvania. J. O. Middletou, a Mobile attorney, has been appointed

assistant United States Attorney for the southern district of

Alabama.

£nnUsl7 #oics
m

Law Degrees in Scotland.—The first lady to take the LLB.
degree at the University of Aberdeen, Miss Elizabeth Rirnett,

was "capped"—that is, wss admitted to the degree—at the grad-

uation ceremonial recently. Miss Barnett took her M.A. degree

at the university in 191". The following year she was indentured

as a law apprentice with Messrs. Chalmers, advocates, Aberdeen,

and then re-entered the university as a law student. In Alierdeen

the solicitors' society is known as the Society of Advocates in-

corporated in 1633, and iLs members, although not practicing at

the Bar, are termed advocates. Miss Margaret T. Mackenzie,

M.A., was also admitted to the degree of B.L This degree re-

quires a two years course against three years for the LL.B. It

qualifies for the Law Agents Examination on passing a further

test in court practice. The candidate is required to take civil

law, Scots law, and conveyancing, and either public law, const i-

*With credit to English legal periodicals.
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tutional law, or medical jurisprudence. For the LL.B. tbe whole

six subjects nmst be taken.

Viscount Bbyce, whose new work on "Modern Democracies"

has just appeared, is one of the grand old men of the Profes-

sion, having been called to tbe Bar at Lineoln's-inn fifty-four

years ago. Into the intervening year* be lias crowded a vast

amount of valuable work in tbc varied domain* of history,

politics, and diplomacy, as well as in law; and in all alike he

lias achieved distinction. Not to everyone is it given to become

a classic in his own lifetime, but thU happy fate has been Lord

Bryee's, for by his early work on the Holy Roman Empire,

which has been translated into well-nigh all the European lan-

guages, and by his later monumental treatise on the Americau

Commonwealth, packed as it is with the result of careful re-

search and written in a style worthy of tlte theme, he bus made
his name familiar the wide world over, and shows his wide grasp

of historical and political questions and movements. Some of

his addresses on legal and political subjects have been published

by him, and incidentally in one of bis papers on Roman Law
as an intellectual study and as of practical value he mentions

that on one occasion in an appeal to the House of Lords from

Scotland he cited a passage from the Digest, a citation which,

be adds, was received with grave respect by that supreme appel-

late tribunal.

The Constitution or Poland.—Poland has adopted her new

Constitution. The sovereign powers are vested in the Diet,

elected by universal suffrage, e«jual, secret, direct, and with pro-

portional representation by all citizens, without sex distinction,

who have readied twenty-one years of age. The laws voted by

the Diet will be examined by the Senate, a body elected in tho

same way as the Diet, with this one exception, viz., those eligible

to vote for the Senators must have reached thirty years, while

candidates for Senatorial honors must have attained their fortieth

year. In the event of a conflict between the two Houses, the

Diet is empowered to again consider and vote definitively upon

the measure rejected by the Senate. In this case, for the measure

to become law, there must be a majority of eleven-twentieths of

the full number of members elected to the Diet Tbe President

of the Republic is elected by a majority of the Diet and Senate

meeting together for this purpose, or, as they suv, "assembled

in Congress." The President of the Republic represents the

State; he concludes in its name treaties, ratifies the laws, and

gives to the persons who enjoy the confidence of the Diet the

mandate to form a government. He is the supreme head of the

military force*, but is not able in time of war to assume the

effective command. Tbe Government is responsible before the

Diet. Absolute equality is guaranteed to all citizens, as well as

protection of labor and national and religious minorities. The

eight-hour day is established, and primary education is obligatory

and gratuitous. A provision requiring compulsory instruction

in tlte catechism in the schools, and that the President of the

Republic should profess tbe Roman Catholic faith, was struck

out on the third reading. The measure suppresses titles of

nobility, and provides that any amendment of the Constitution,

which may be considered necessary, shall only be undertaken by

the Diet succeeding the Chamber which will be elected shortly.—

Law Timet.

A Suggestion for the PuevitNTioir of Bigamy.—A curious

ease of bigamy is reported by the Paris correspondent of the

London Timet. Owing to the lack of boosing accommodation,

• widow of seventy-five, in offering a room in her cottage to •

man of fifty-live, made the express stipulation that ho should
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marry her. The police traced a woman who had deserted him

some years ago, and then prosecuted the man, with tbe result

that he has been sentenced to two years' imprisonment. Owing

to the increase of bigamy in England some attention has been

directed to the French law on the subject. Profesor Keue Morel,

of Nancy University, gave some details in tbe January number

of the Journal of Comparative Legislation. Tbc main principle

of the French law is to secure a system of registration so that

the parties cannot marry a second time without the officiating

authority being made aware of tho first marriage through the

presentation of the necessary certificate. Tbe law of 18U7 cer-

tainly deserves attention, though Professor Morel recognizes that

other points have to he taken into consideration besides the pro-

visions of the law. "To explain the rarity of bigamy," he writes,

"one can think of auother factor, the multiplicity of 'free unions,'

unions libres. He who is weary of conjugal life, has be not

at his disposal the great road of escape provided by I'union libref

And why should he incur the risk of being sentenced to hard

labor when he can establish a home witltout greater liability than

the possibility of a conviction for adultery J" Tbe Englishman,

on the other hand, likes to veneer the situation by going through

a form of marriage. Professor Morel concludes that the solution

"would be the organization of each country of a civil tile system

(easier* judiciairea) which would have as its object the centrali-

zation at the locality of birth of every person of all information

concerning his civil status (ctat civil). All the events susceptible

of affecting the status and the capacity of a person would be

transmitted to the civil files (easier civil) where it would he easily

possible to find them owing to a system of slips and notes elaasi-

fied in alphabetical order." Any adoption in England of a

system of this kind would involve the consideration of the pre-

liminaries to marriage.

Suggestions not Suujkct kob Copyright.—The rights of a

person who baa initiated a piny and suggested ideas to others

who have carried out and completed a work in which the sug-

gestions have, up to a certain point, been embodied, in this cose

a musical drama, have been the subject of an interesting decision

in the recent case of Tate c. Thomas, before Mr. Justice Eve.

In that case an actor and producer of plays, who was not a

party to the action, having conceived the name and some of the

scenes of a musical play dealing with the war, had commissioned

the three plaintiffs to write the words and music under an agree-

ment which, in effect, gave him the stage-performing rights con-

ditionally on his making payments to the plaintiffs, as being the

authors and coinjKtsers, of weekly royalties. Having obtained this

agreement and arranged for the production of the piece at the

Oxford Music Hall, be applied for financial assistance to the

defendant theatrical agency and under various agreement* and
mortgages the agency became entitled to all his rights, which he

assigned to them as being the beneficial owner of the copyright

in the play. The play was produced on the stage and was a

success. Later the agency licensed biro, as agent for the first

defendant, to produce a film of the scenes, and the plaintiffs,

on discovering this, brought an action for infringement of thetr

copyright. Tbe main defense was that the person who had

initiated the title, suggested situations, scenes, and characters,

and supplied certain lines in a play of this description, was as

its solo author entitled to the copyright in it, or, if not, that the

play was his collective or joint work with the three who clothed

his outline with words and music. Sole authorship being out of

the question, the criterion enunciated by the Court of Appeal,

reversing Mr. Justice Phillimore in Tate t>. Fullbrook (98 L. T.

Rep. 706; (1908) 1 K. B. 821), was applied, and it was held
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that (be person who supplied the "skeleton" of a play of this

nature is not the individual entitled to the copyright in the

finished production, but he who clothes the skeleton with words

and music resulting in a book that can be published. The

plaintiffs, who had been described over and over again as the

authors and composers, in some instances at the request of the

company, were under the Copyright Act 1011 prima

facie entitled to the copyright, and the defendants had not re-

butted that presumption by producing evidence that various

"accessories'' born of the fertile imagination of another were

embodied in the musical play as ultimately sent forth.

Severability or Contract in Restraint or Trade.—Affirming

the decision of the Divisional Court (Justices Bailhschc and San-

key) in the recent case of Attwood v. Lamont (124 L. T. Rep.

108), the learned judges of the Court of Appeal (Lord Stern-

dalt>, M. R., and Lords Justices Atkin and Younger) decided

that the contract there was wider than was reasonably necessary

for the protection of the plaintiffs business. But their Lordships

took a different view from that which was expressed by Justices

Bailhaclie and Sankey on the important question of the severa-

bility of the contract. They came to the conclusion that it was

not severable; whereas the Divisional Court had held that it was

severable by limiting its operation to the trade or business of a

tailor. When so severed and confined to the tailoring business,

it was capable of being regarded as reasonable and valid, in their

opinion. Inasmuch as the question of the severability of con-

tracts in restraint of trade is one of exceptional general interest,

the considered judgments which were delivered by their Lord-

ships in the Court of Appeal will form a most useful addition

to those on that subject which have preceded tbem. Particularly

worthy of attention is Lord Sterndale's reference to the tendeucy

of the recent decisions—especially those in Mason r. Provident

Clothing and Supply Company Limited (109 L T. Rep. 449;

(1913) A. C. 724) and Morris Limited v. Saxelby (114 L T.

Rep. 618; (1916) A. C. 688)—towards a stricter application of

the principle concerning freedom of contract by which an em-

ployer is prevented from restraining a servant from exercising

his energies in work for himself or others to an extent greater

than is necessary for the protection of the employer. The result

necessarily follows, as his Lordsliip remarked, that statements in

some of the earlier cases require, in the light of the later deci-

sions, considerable modification before acceptance. In other

words, the whole position has undergone a very striking change

in the way in which it is now viewed, as contrasted with what
used formerly to be the attitude of the judges. So, likewise, the

doctrine of severability needs to be dealt with on entirely modified

lines. But to quote what Lord Sterndale had to say respecting

that doctrine, it appears to be still the law that a contract in

restraint of trade can be severed if the severed parts are inde-

pendent of one another and can he severed without the sever-

ance affecting the meaning of the part remaining: (see Nevenas

and Co. v. Walker and Foreman, 110 L. T. Rep. 416; (1914)

1 Ch. 413, at p. 423). How and why that was unable to be done

in the present ease is explained in the judgments of the Court

of Appeal.

Vhtoky Bonds as Subject of Donatio Mortis Causa.—Two
points were before Mr. Justice Eve for decision in the recent

case of Re Richards: Jones r. Rebbeck (No. 2), the one of prac-

tical importance dealing, as it did, with those widely held se-

curities, 4 per cent. Victory Bonds, and the other having refer-

ence to a question which appears to have been made the subject

of a judicial pronouncement in the United States, but which was
hitherto uncovered by authority in England. During the two

years before his death on October 20, 1919, the donor bad suf-

fered from at least two complaints, and had also been medically

advised that, if his life was to be prolonged, it was imperative

that he should submit to a surgical operation for one of these

ailments. Some three months before that date he had purchu^-d

ten Victory Bonds, which were described on their face as bearer

bonds, with renewable coupons for interest payable half-yearly

attached, but which if registered, as these bonds were, became

transferable by a form of assignment supplied at the Bank of

England. The donor mentioned the fact of his purchase of the

bonds, and showed them to the claimant with the registered

envelope in which they had reached him. Two days before he

died, being confined to his bed at an hotel, he asked the claimant

to take the bonds away, "as anything might happen," referring,

as she thought, to the pending operation; but, as the court held,

he must have realized that he was a dying man and this opera-

tion would never lake place. It was held, applying the principle

to be found in the judgments of the Court of Appeal in Re
Dillon; Dufllu *. Duflln (62 L. T. Rep. 614; 44 Ch. Div. 76),

that, like a banker's deposit note, the bonds formed the subject

matter of a good donatio mortis causa, the contract between the

parties being fully shown on them. Further, the gift was not

conditional on the operation being performed or the donor sue-

cumbing to it. The intention of the donor to make the gift in the

event of his death, although not arising from the complaint for

which the operation had been advised or "if anything happened"

to him, was clearly shown. In a ease referred to (91 L T. Jour.

93), before the Court of Appeals of New York of a patient suf-

fering from hernia, who, before going to a hospital to undergo

an operation for its cure, delivered a box with a declaration,

which it was argued was conditional, that in case of his not

surviving the operation the contents of the box should belong

to the donee, the judgment, the donor having died from heart

disease while undergoing the operation, was that it was not neces-

sary that death must ensue from the same disease from which

death was apprehended when the gift was made. The court

appears thus to have decided a ease which, thirty years after

its opinion was expressed, bos arisen here.

Poisonous Berries as "Ali-uremknt" to Children.—As Lord

Sumner (then Lord Justice Hamilton) remarked in the course of

his illuminating judgment in Latham v. Johnson (108 L T.

Hep. 4; (1913) 1 K. B. 398), "children's cases are always trouble-

some," and he added, "English law has been very ready to find

remedies for their injuries. Scots law has been less indulgent."

Now, however, it is the turn of Soots law to show more indul-

gence in a somewhat curious ease—Taylor v. Glasgow Corpora-

tion—recently before the Court of Session and now reported

(1921) 1 Scots Law Times, 134, an action in which the plaintiff

claimed damages from the corporation in respect of the death

of his son, aged seven. Here it has to be borne in mind thut

Scots law does not recognize the principle laid down by Lord

Ellenborougb in Baker r. Bolton (1 Camp. 493) and approved

by the House of Lords in Admiralty Commissioners v. Steamship

Amerika (116 L. T. Rep. 34; (1917) A. C. 38), that "in a civil

court the death of a human being cannot be complained of as

an injury." Scots law permits actions for solatium and damages

at the instance of husband, wife, or legitimate child, in respect

of the death of a spouse, a child, or a parent. But. while the

particular action would not lie in England, the principle on which

it was sought to base liability on the part of the defendant might

well apply there, so that the case deserves to be carefully noted.

The discussion took place on the relevancy of the allegations

by the plaintiff, which were that in the Glasgow botanic gardens,
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of which the defendant corporation was the owner, and wbiob

were freely open to all members of the public, there was u shrub,

Atropa belladonna, which bore berries very like small grapes,

and presenting a very alluring and tempting appearance to chil-

dren; that his little boy went with other children to play in the

gardens and, attracted by the luscious appearance of the berries

on the particular shrub, he picked and ate some of them, and

that almost immediately afterwards be became seriously ill and

died the following morning. The question, therefore, was whether,

' those allegations to be accurate, the plaintiff had stated

so of action against the defendant. Tor the plaintiff

it was contended that there was an obligation on the part of the

defendant to protect children, who, it was known, frequently

visited and played in the gardens, from what was called a "trap"

or "allurement" in the shape of berries, in fact poisonous, but

which to a child suemed irresistibly tempting. On tl>e other hand,

it was said for the defendant that children, like adults, must take

public gardens, especially botanic gardens which arc designed for

study, as they find them, and that the shrub with all its berries

did not constitute a "trap." The defendant persuaded Lord Sal-

vesen to accept this contention, but the majority of the court took

the other view, holding that the berries were nn "allurement"

or a "trap," ami therefore that the case was brought within the

principle of those decisions which impose liability on those

who permit licensees to come on to premises on which there is

a trap by reason of which injury is inflicted. There is much to

be said for the view, cogently expressed, of Ixird Snlvesen that

in botanic gardens meant for study as well as recreation the

presence of poisonous fruit-bearing shrubs is to be expected,

and that, if children of tender age are permitted by their parents

to play in the gardens, the duty of supervision is on the parents.

But, as has been said, this view did not commend itself to the

other members of the court.

Winter JBirfa

Prosecution for Blasphemy f In re Cursor, 89 N. Y. 401.

A Misdeal.—In Deal v. State (Miss.) 50 So. 494, the plaintiff

in error was given a new trial.

Another Good Lawyer Wasted.—We note that William H.

Wasto is the Presiding Justice of the California District Court

of Appeal, First District.

An Antedilpviax Joke.—Says the statement of faels in Booze

r. Yazoo City (Miss.) 48 So. 821: "Alfred Booze was convicted

of the unlawful sale of booze."

Useless Ohatokv.—In United States r. Mc.Hatton, 206 Fed.

602, a demurrer was overruled though the argument in support

thereof was made by Mr. F. C. Fluent.

Rotten Law.—In Johnson r. Johnson, 77 So. Xt5, the North

Carolina Supreme Court held that a husband was not justified

in chastising his wife because she hod "a mean and fussy dispo-

sition."

Falscs ik I'so, etc,—''We dismiss from consideration the

testimony of . . . the witness who gave his name as 'February

2.'td,' when interrogated as a witness."'—Per Campbell, J., in

Adams v. State (Miss.) 47 So. 787.

Another Theort Exploded.—"The fable of the fagots does

not apply to defenses in litigated cases. Many defenses, no mat-

ter how bundled, are often of less strength than one, and very

many are sometimes weaker than none."—Per Dickinson, J., in

J. W. Ringrose Co. e. W. & J. Sloane, 262 Fed. 545.

A Reasonable Decision.—In Reason v. State (Miss.) 48 So.

820, Brodie Reason was convicted, on the testimony of Frank

Reason, of the murder of Henry Reason. Weighing the Reasons

pro and con, the appellate court took the side of Reason and

reversed tlto conviction. In other words, Reason prevailed.

New York and Indiana Papers Pi.eakb Copt.—"The rule as

stated by Sedgwick has been adopted by the federal courts . . .

and by all state courts entitled to speak with authority on such

a subject" (citing New York and Indiana cases),-Per Amidon,

J., in Setton r. Eberle-Albreeht Flour Co., 258 Fed. 905.

A Ca*e With a Moral.—In Wilson v. Wilson, 268 III. 270,

a cose requiring the construction of a deed, the scrivener who
drew the instrument testified that he understood the words "inte-

state" and "with no children'' to be synonymous. Moral

—

Scriveners should always he employed to draw deeds and the

like. It makes business for lawyers. ^
An Alternative Oltfieij).—It is not within our province, we

admit, but having waited in vain for some one of the sporting

writers to spring the joke, we propose to do it ourselves. Why
don't the New York "Yankees" sign up Rath, recently released

by Cincinnati ? Wouldn't an outfield composed of Ruth, Roth

and Rath be pretty hard to beat)

Bedside Law.—The eulogy of the common law which appeared

in this column last month recalls a famous story about Lord

Coke. As told by Sir John Coleridge, when Attorney-General

for England, Lord Coke "on being asked by James I a question

of law, desired to know in return whether it was one of common
law or of statute law, because, he said, if it were one of common
.law he could answer it in bed, but if it were one of statute law

bo must get up and examine the statutes."

Scottikvino Shakespeare—The retirement of Lord Chelms-

ford from the position of Viceroy of India, and his promotion

to the dignity of viscount, serve to recall, says the Law Times,

that his family has had several distinguished representatives in

the Profession and the judiciary. The new viscount's grand-

father, for instance, the first Lord Chelmsford, was successively

Solicitor-General, Attorney-General, and Lord Chancellor. The

Chancellor was famous for his mots, and one which has become

classical is that which related to the first appearance of Lord West-

bury in the House of Lords after a bad fall. Coming in with

bis lower limbs encased in plaid trousers, Chelmsford remarked:

"There he is, scotched but not kilt."

The EloQLEnce ov Wiluam Wibt.—Here is an old, old story

story anent the eloquence of William Wirt. At the time when

his voice was heard in the court-rooms of Virginia, the office of

clerk of the court was one of very considerable dignity and im-

portance, being usually occupied by men of wealth and local

prominence. The particular court in which the venue of this

story is laid had for its clerk an old fellow of great culture and

1, always clad in broadcloth—in fact, a typical ante-

One day Mr. Wirt was conducting a case and

in the course of his argument became by the flood of his oratory.

Hi carers were swept along by the flood of his oratr

and when after a dazzling burst of eloquence he took his seat a
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breathless stillness hung over the court-room. The clerk sat as

one dazed, and no one seemed willing to break the silence. Pres-

ently, however, a misciablc little pettifogger bobbed np over in

one corner, and in a whining voice began a motion for an adjourn-

ment or something of the sort. The spell was broken; the effect

of that marvelous eloquence was gone. With deadly delibera-

tion the old clerk rose from his seat and, taking careful aim.

hurled a huge book at the offender, exclaiming in a voice choked

with emotion, ''Kill him, by Uod, kill him!"

Something fob thb "Drys" to Think About.- "I am not of

those who share disquieting fears regarding tbe results of the

jury system; for, with Rlarkstone, it can be said that: 'It is a

system of trial that hath been used time out of mind in this

nation, and seems to have been coeval with the first civil govern-

ment thereof.' An institution, says Do Loluie, that is the 'noblest

invention for the support of justice ever produced.' An insti-

tution, remarks Hume, 'admirable in itself, and the best calcu-

lated for the preservation of liberty and the administration of

justice that ever was devised by the wit of man.' Heforc the

Twelve Tables of the Raman Law or the Pandects of Justinian

were conceived, it found its genesis upon the banks of the Rhine,

and within the shadow of the round lowers of Scotia Major, where

the legions of the imperial Ciesars beheld it nourishing. Tacitus

Germanicus XII; Mootiey's Gaelic Utws, etc. Against it the con-

spiring forces of feudal despotism hurled themselves in vain.

Against it was pitted through centuries of scholastic controversy

a theocratic order which inherited the jurisprudence of classic

Greece and Rome, combined with an aristocracy of class prejudice,

which labored steadfastly for its downfall. It has withstood the

ruthless hand of the invader and the bloody scenes of internecine

strife. It has survived the destruction of dynasties, and the

wreck and ruin of empires, and stands to day unique and inde-

structible in the modern jurisprudence of the world, the sheet

anchor of every nation, wherever popular government cun claim

an advocate, and the hope of every citizen, wherever tuimanity

can command a champion."—Per Minturn, J., in McCarter r.

Sooy Oyster Co. (N. J.) 75 All. '227.

Carrcspmtieitcc

r-KPERAL CONTROL OF It.ULItOAPS ANt> THE ST.VTt TK OP LIMITATIONS.

To the Editor of Law Notes:

Sir: As an attorney for A common carrier, I am interested

in some statements made in a paragraph on page one of Law
Notts for April, lir'l. Referring to the provixion in the Trans-

portation Act that the period of Federal control shall be excluded

in computing the period of limitation, you say, "Such is the legis-

lative control over limitations that the general validity of this

provision is clear." If this clause is directed solely to cover all

actions created by statute, you may he correct, but it is sub-

mitted that it has no t>l«li u'lil inn where the bar arises not ex lege

hilt cr rontrartu. Where the parties themselves have expressly

stipulated, as is invariably done by the execution and acceptance

of bills of lading, it would seem that a limitation in such contract

is binding.

Continuing, you state that the Interstate Commerce Commission

in the Decker case (5T> I.C.C. 4.VJ) has held thnt the limitation of

time to sue is invalid where the circumstance* of the ease make

it inequitable. A careful reading of the opinion of the Commis-

sion will show you that that is not an accurate statement. Tbe
question before the Commission was whether the carriers were

justified, after a period of two years had elapsed, in deelining

meritorious claims even if no m-tion hud been brought. The
Commission very carefully limited its opinion to the pro|>oaition

before them, which had to do solely with tlu.^ question of settle-

ment where no suit wns pending, and expressly admitted that tlie

bar would exist if an action were brought. Apart from that

fact, it is inconceivable tliat the Commission has power to over-

rule an act of Congress, and the Cummins Amendment expressly

gave carriers a right to incorporate in contract* of shipment a

provision barring action if not brought before two years had

expired.

Next you state that, "every moral right is with the shipper*

who were precluded from collecting freight claims for two years

and bore for that time the burden of the loss." I urn not aware

of any decision, whic h has precluded a shipper from recovering

on a claim agiunst a corporation carrier by reason of the fact of

Federal control. The railroad corporations were not abolished,

dissolved, or dour awav with, and invariably retained their cor-

porate existence. In New Kngland, at least, actions have l>een

brought throughout the period of Federal control against cor-

porate carriers as distinct from the Ruilroad Administation, and

have been brought during the period of Federal control for

causes of action acctiing prior thereto. There has been no difli-

culty in securing service upon the officials or agents of the cor-

poration, not only because the railroads maintained a separate

corporate organisation, but also because all carriers have been

holders of property, for one purpose or another, which was not

taken over by the Administration.

A. W. Hi.atkuax.

Iioston, Mass.

"If parties are in pari delicto, the law will help neither, but

leaves them as it finds them. Hut if two ]>ersous are in delicto,

but one less so than the other, the former may in runny cases

maintain an action for his benefit against the latter."— Per

Swayue, .1., in Ibmiels r. Tourney, 102 V. S. 420.
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Chief Justice White.

Dyin-o after twenty-seven years of service mi the Su-

preme Bench, the late Chief Justice was the last sur-

vivor of that notable court which wan presided over by

Chief J ustiee Fuller uml ineliulei] Justices Field, HHrlan
and Gray. It is no fulsome eulogy to nay of him that he

not only was n worthy addition to that notable galaxy of

jurists, hut matured in judicial stature until in his latter

years he was, not only by title hut by intellectual power,

the Chief Justice of the great tribunal over which he pre-

sided. To compare him with his great predecessors like

Marshall would 1m> as profitless ns to compare the suc-

cessful governor of a state with the hardy pioneer who
reclaimed its territory from the wilderness; their fmic-

tions are too different to admit of comparison. Chief

.Justice White was a judge of the modern type; the key-

riote of his work was efficiency in the highest sense. His
opinions were usually brief but always intelligible; his

learning was always adequate but never displayed in re-

dundance. Perhaps no better example of his judicial

style can lie cited than the decision in the Selective Draft

Cases (24*i I*. S. '$««) in which, in an opinion of 15 pages,

he sustained the power of conscription as against a num-
ber of constitutional objections. The opinion cites few
cases and discusses none; it labors no point and proceeds
directly to the heart of each objection, and when it was
delivered it commanded the unanimous concurrence of his

associates and the unquestioning approval of the bar. Far
removed as he was from diffusencss of discussion the Chief
Justice believed that litigants and counsel were entitled
to have their contentions answered by reason and not by

authority, and while he concurred with the majority in

the decision of the cases involving the Eighteenth Amend-
ment he protested sharply against the rendition of a bare

syllabus decision. Elevated to the Chief Justiceship by

a* President who ignored, not only differences of |n>litic»

and religion, but also the fact that the ap|K>intee had served

in the army of the Confederacy, Chief Justice White
demonstrated not only that true Americanism transcends

all the minor disagreements which divide our people but

that to the true judge there is neither North nor South,

neither Protestant nor Catholic, neither Democrat nor

Republican, when justice is to be administered. Public

men have been great despite minor external faults but to

the late Chief Justice there was denied nothing which

makes for judicial efficiency. To an imposing personal

presence was added an unfailing urbanity of manner. He
was resjieeted and worthy of respect not only as a jurist

but as a man. His memory remains with the profession

as an einlsidiment of its best ideals and traditions.

Arrest of Mail Carriers.

A New York banker recently caused the arrest of the

driver of a mail wagon for cruelty to animals, in driv-

ing a horse which was unfit to work, and a I'nited States

Commissioner ruled that in so doing he was not guilty of

the Federal offense of obstructing the mails. The banker

in question, in a letter to the Postmaster General, and

several newspaj>ers commenting on the incident, refer to

the ruling as being without precedent. As is usual in

such cases, the statement was evidently made without con-

sultation of law books, for the immunity from arrest of a

driver carrying the mails has several times been liefore

the courts and has even been ruled on by the Supreme
Court of the Cnitcd States in ('. S. v. h'irby, 7 Wall. 482,

wherein it was held not to be a violation of the Federal

statute to arrest on a charge of felony a mail carrier en-

gaged in the [HTformance of his duty. The same rule has

been applied in case of arrest for misdemeanor. Thus in

/*. iS. v. Had, Fed. Cas. No. 1.VI10, the arrest of the

of il cart for driving through a city at such

a speed as to endanger person* on the streets was held by

Mr. Justice Washington not to Imp an unlawful obstruction

of the mails. See the note to section 201 of the Penal

Law, volume 7 Federal Statutes Annotated (2d ed. 1 page

"77, where a number of authorities are collated. Like all

conflicts of jurisdiction the matter is one in which there

should lie a reasonable attitude on both sides. An insolent

assumption of superiority to local law by postal employee*

would be intolerable, and on the other hand the public

interest will rarely suffer if an arrest for a petty offense

is deferred until a time when the offender is not engaged

in a governmental duty, whose delayed performance will

cause inconvenience to a number of innocent persons. It

would mil have been so dramatic to swear out a warrant

for the driver whose inhumanity gave rise to the incident

referred to and arrest him when he was off duty, but a

number of people would have received their mail on time

as a consequence.

Federal Aid of Education.

The Census of 1SI10 showed Ji.oOO.OOO persons in the

United States over the age of ten who could not read

or write any language aud 3.S00.0OO more who could not
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read, write or speak Euglish. Appalling as these figures

are, it is probable that they do nut represent the extent ol

illiteracy in the United States, since in the mobilization

of the army, where literacy was determined by test ami

not by mere inquiry, practically one-fourth of the drafted

men were found to be illiterate. While this condition

prevails, efforts toward Americanization must prove

largely futile for the want of any effective medium of

communication. The instrumentaldies by which illiteracy

nay be combated are not now in an effective condition.

Teachers are lacking and many of those in service arc

deficient in training. Educatiou being largely couductitl

on a local basis, tbo poorer communities are unable to

meet the expense of trained teachers and improved fa-

cilities. The wealth of one state is $14,000 for each child

of school age, while that of another state is only $2,000. It

is now proposed to improve and equalize educational op-

portunity by Federal aid, and there is pending the so-called

Towner-Sterling bill, which creates a Department of Edu-

cation, with a Secretary in the President's cabinet, and

provides for Federal aid for education in the states. It is

provided in brief that each state accepting the provisions

of the act shall make an annual report to the Department of

Education, and shall receive its allotment of the funds

appropriated by Congress. The several sums appropriated

are devoted to the aid of state efforts in the following

fields: (1) the instruction of illiterates; (2) the instruc-

tion of immigrants in the English language and the prin-

ciples of citizenship; (U) the partial payment of teachers'

salaries in sparsely populated communities; (4) physical

education and sanitation; (5) training of teachers. The
purpose of course is not only to make more effective the

work now being done, but to encourage the states to in-

augurate further work along the lines indicated that they

may be eligible to participate in the Federal aid. A
more commendable measure or one better calculated to

strike at the root of the evils from which our national life

suffers would be hard to imagine. The legal profession,

deeply concerned ais it is with problems i>f citizenship,

should certainly interest itself in the success of this meas-

ure and permit no false notion of economy to delay il>

enactment It is a time for national thrift, but there is

no truer thrift than to reduce the incalculable cost to

the nation of the ignorance of a large proportion of its

citizens.

State Right* Not Jeopardized.

13 kcknt invasions of what have been supposed to be

the reserved rights of the states, by statute and by

constitutional amendment, have made many persons fear

fid of any proposed extension of the zone of Federal

activity. However, the Towner-Sterling bill referred to

in the preceding paragraph guards very carefully against

the establishment of any centralized control of education.

A state must accept the provisions of the act in order

to be within its scope. Even after such acceptance it is

provided that "all the educational facilities encouraged

by the provisions of this Act and accepted by a Slut'

shall be organized, supervised, and administered exclu-

sively by the legally constituted State and local educa-

tional authorities of said State, and the Secretary of

Education shall exercise no authority in relation thereto,

and this Act shall not be construed to imply Federal con-

trol of education within the States, nor to impair the free-

dom of the Slates in the conduct and management of their

respective school systems." Also with respect to the funds

apportioned to the several states the bill provides: "All

funds apportioned to a State for the preparation of

teachers for public-school service shall be distributed and

administered in accordance with the laws of said State in

like manner as the funds provided by Stato and local

authorities for the same purpose, and the State and local

educational authorities of said State shall determine the

course* of study, plana, and methods for carrying out

the purposes of this section within said State in accord-

ance with the laws thereof." The powers and functions

conferred on the Department of Education are confined to

research and investigation, affording a fund of informa-

tion which is at the service of the educational authorities of

each state, but which they may use in accordance with

their own discretion. The rights of the states will be no

more impaired than they are by the Department of

Agriculture.

t

Requiring Voters to State Age.

Those who have believed that the supposed reluctance

of members of the fair sex to state their true age

was a fiction of the humorist may gain enlightenment by

referring to the recent case of is late v. Hillenbrand (Ohio)

l.'JO X. E. 21). In that ca.se it appeared that one Eva
Klein, being desirous of exercising her newly acquired

right to vote, appeared at the place of registration, but

on being asked her exact age refused to answer, asserting

merely that she was "over twenty-one," The inspector-

having refused to receive her registration, she brought

mandamus, alleging in her petition that the statute requir-

ing a statement of exact age "serves no necessary or uxi-ln

purjHkse or public good and prevents many persons of th>

female sex from registering by compelling them to submit

to the tests of giving their exact age in months and years

which is wholly unnecessary."' The court sustained the

statute, saying: "If it could be successfully contended that

an applicant for registration need not state his or her

but that the answer may be limited to a mere statement

that the applicant is of legal age, it would follow, by parity

of reasoning, that the vast number of floating population

of municipalities would not be required to state how long

they had been residents of the state, county, and ward, but

woidd only be required to state that they had been resi-

dents of the state, county and ward the respective periods

required by law, and could be interrogate! no further,

and so the whole objec t and purpose of the registration

laws would Ik- defeated, and the door opened to fraud and

abuse of the elective franchise." So far as the validity of

i the statute is concerned, ihe decision is undoubtedly

right, the propriety of such a requirement being of course

a legislative question. But with respect to the (policy of

the statute, the statement as to age serins to stand on a

different footing from those as to residence and the like.

The purpose in requiring of a registrant specific informa-

tion is to permit of an investigation as to his qualifica-

tions. A specific statement as to residence, for example,

is essential to any investigation of the fact, ami a bare

statement that the registrant lives in the election district

would lie useless. Hut with regard to an investigation of

age the ease is different. A statement that the registrant

claims to be over twenty-one is of ns much value to a

verifier as one that he or she claims to be twenty-six years

xJ by Google
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and eleven months old. There would seem, therefore, to

be uo particular reason why there should not be a legisla-

tive concession to the feminine desire to .stand on the

axiom that a woman is as old a* she looks.

Limiting Professional Incomes.

It is reported that a hill has been introduced in the

Florida legislature providing that uo lawyer shull re-

ceive an income of more than $3000 per year. Many
young lawyers will learn with regret that it contains no
clause insuring that income. It is not at all likely that

the measure will pass. It is more unlikely even in these

days of magnified police power that it will In- sustained

by the courts if it is passed. The question of real inter-

est is what caused its introduction. Certainly the aver-

age lawyer's income is small compared with the returns

of successful mercantile business, and the emoluments of

mechanics in many instances exceed those of lawyers

whose novitiate is long past. And while a few lawyers are

in receipt of enviable incomes, there is nothing about tin-

fact to amuse the self appointed friends of the proletariat,

for such incomes are of necessity derived from the wealthy.

The prosperous lawyer is in no way comparable to 1 ln-

dealer iu the necessities of life, to whose overflowing

coffers the poor unist contribute, for the poor man nced-

ing legal services can always obtain them fi>r a modest fc<-.

This particular "reform" must therefore be attributed to

the general unreasoning hatred and distrust of the legal

profession which prevails in Home quarters. If such is

the fact, it has never been manifested in a manner more
foolish. There is room for argument that members of

the profession have been over conservative, or that they

have given the benefit of their talents for hire to larg.

enterprises which wrought commercial injustice. It is

quite generally admitted that justice is unduly slow and

uncertain; that court procedure is in some respects crude

and cumbersome. Our judicial system has its faults, in

which respect it resembles everything else which dermis
on human agencies. But that the inordinate financial re-

turns of the practice of law are an economic menace will

certainly 1*- news to most members of the profession.

Disbarment for Sedition.

IX a recent Idaho case (In re Clifton. 196 Pac »<70) the

court refused to disbar an attorney for unpatriotic and
disloyal conduct not amounting to a crime. The facts

shown against the accused attorney were stated as fol-

lows: "In duly. 1917, he stated to two Red Cross solic-

itors that he was opposed to the selective draft and the

war and would do nothing to aid iu its prosecution ; that

he would not subscribe to or aid any person or any enter-

prise that had for its object the promotion of the selective

service draft, nor would he aid or assist any of the war
activities or enterprises or subscribe to the Red Cross or

any other fund that had to do with the recognition of the

war. directly or indirectly. About November 20, 1017, in

conversation with one 1{. L. Hale, he criticised the govern-

ment with reference to the war, stating, among other

things, that the Imperial German Government was justi-

fied in sinking the Luaitania; that we had no right to

draft men ; that he would not assist the government of

the United States in any way, neither would he buy

Liberty Bonds. Ho refused to subscribe for Liberty

Bonds or war savings stamps, or contribute to the Rod
Cross or V. Al. C. A. or any other organization participat-

ing in the war work." The court said: "As Um acts com-
mitted and statements expressed by the respondent, while

not iu accord with the standard of patriotism set by the

bar association and observed by the average citizen and
member of die profession, nevertheless did not amount to

treason, nor to a violation of the espionage law then in

force, or of any federal or state statute, nor to a violation

of the oath and duties of an attorney, as prescribed by
the statutes ami the existing decisiong and rules of this

court, wo conclude that no legal cause for his disbar-

ment or suspension is made." The decision may be

sound law, at least from the viewpoint of strict construc-

tion of the power to disbar, but it "is certain that the

power exists in many cases which from a popular view-

point exhibit far less of unfitness for the practice of law.

If the good moral character which is essential to admis-
sion to the bar meaus more than abstinence from crime,

adherence to the same high standard should, it would seem,

be required.

Need for Self Qovernmenl.

*T* jik lit are two distinct viewpoints with res|tect to dis-

* barment. One, which guards jealously the individual

right of the attorney in the valuable privilege which has

liecn conferred on him, is well illustrated in the case of

Austin, .
r
» liawte (Pa.) 191, wherein it was said: "To

subject the memliers of the profession to removal at the

pleasure of the court would leave them too small a share

of the independence necessary to tho duties they are called

to perform to their clients and to the public." The other

view tends to bind attorneys to an ethical standard far

beyond that indicated by the criminal code and to regard

professional tenure as a privilege dependent on the main-
tenance of such conduct as will uphold the dignity of the

profession and foster public confidence in its members.
This view has been carried to the extent of holding that

the violation of any canon of the Bar Association code
of ethics is ground for disbarment. See In re Schtvarz.
17'> App. l)iv. (X. V.) .'!:>.">. Each of these angles of

vision has its merits; one looking to the security of tin-

individual from injustice, the other to the elevation of

the standards of the profession as n whole. Is it not n

fact that the inconsistency between them arises largely

from the lodging of the disciplinary power in the courts

rather than in the profession itself? To make the courts

the arbiters of professional conduct must inevitably, as

was said in Austin's Case, deprive the bar of its in.le-

jiendence. To avert that result the judicial power must be

so circumscribed that instances of conduct which shock the

ethical sense of the profession will often be found out-

side its bounds. But if the bar was made self govern-

ing its own enforcement of its self determined ethical

standards would in no way impair its independence. The
freedom of the bar to stand on its just rights, to perform

its full duty to client and public even in the occasional

instances of judicial tyranny, could be preserved and at

the same time the modern trend toward higher profes-

sional ethics could be developed if the bar was self gov-

erned and not judicially governed.
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The Recall of Decisions.

IN 1913 there was adopted in Colorado a constitutional

amendment to the effect that no decision of the 6tatc

supremo court declaring a statute to be repugnaut to the

state or federal constitution should be effective until it

had been submitted to the voters of the territory affected

by the statute or charter, and that if the decision was dis-

approved by a majority vote it should bo of no affect.

It has recently been held by tho Colorado Supreme Court

that this amendment is invalid. The court holds that

so much of the amendment as requires a referendum on

decisions applying the federal constitution is in violation

of the provision of that constitution that it shall be the

supreme law of the land. It further holds that the amend-

ment is indivisible and is, therefore, also invalid with re-

spect to decisions under the state constitution. As to the

first poiut stated, tho decision of tho Colorado court is

undoubtedly correct, if one grants the view probably in

by the majority of judges, that the constitution imposes on

the judiciary an implied mandate to declare to be invalid

legislation contrary to ita terms. With that concession,

there is no flaw in the reasoning of tho court, which said

:

'"When a federal constitutional question is raised in any

of the trial courts of Colorado the right is given, and the

duty is imposed upon those courts, by that instrument

itself, to adjudicate and determine it. That right so given,

can neither be taken away nor that duty abrogated by the

state of Colorado, by constitutional proviston or otherwise,

and any attempt to do so is null and void." With respect,

however, to the separability of the provision relating to

statutes found to infringe the state constitution there is

much room for doubt. There is no doubt whatever that

the amendment could exist and be effective with the pro-

vision relating to decisions under the federal constitution

eliminated. The test of separability usually invoked is

whether the invalid provision is so far inlt^ral to the

purpose in mind that the measure would* not have been

enacted without it. No reasonable mnn doubts that what
the people of Colorado wnnted was to put the utmost pos-

sible restraint on the power of th^courts to invalidate

legislation, and that they would haw adopted the amend-
ment in its emasculated form had it been known that it

represented the utmost permissible measure in that direc-

tion. Decisions by which the courts augment their powers

and magnify their office, nullifying the effort of the pen-

pie to restrain them, are provocative of popular suspicion,

and it is to lie regretted that so much of this one as rc

lates to decisions under the state constitution does not rest

ou a more assured foundation.

The Louie ot (he Recall.

The decision referred to in the preceding paragrjij'l-.

has of course been the theme of much exultation am!
much bitter denunciation of the whole theory of the recall

by the ultra conservative section of the bar. Whether the

recall of decisions is an advisable measure is a matter

which is open to much argument. But it is hard to see

where it is subversive of the principles of free governmo-*

Judges not only are not infallible, but they do not decide

constitutional questions according to a fixed or cert an

science. They express their individual opinions, differ-

ing from each other and from judges in other states, as to

what the constitution means. What ia there so very

abhorrent in the idea that the people who made the con-

stitution and live under the laws, whose paid servants the

judges are, should have the power to express their opin-

ions and make them effective? Take for example the

largest single legislative power—the so-called police

power. The test of the validity of an exercise of that

power is whether it is designed to promote the public wel-

fare according to the prevailing ideas of tho times. Five

judges express the opinion that a certain measure does

not promote the public welfare and declare it invalid.

What is there ridiculous or revolutionary in letting a

majority of the people review the judgment and say that

the tivejudges do uot know what they, the majority, want.

Of course it is said that the popular majority is ruled by

prejudices and misled by agitators. Grant it, and the

fact remains that either the majority have tho right to be

wrong if they want to or else this is not a government by

the people. Much is made of an alleged statement in a

Socialist paper that the recall "is the means whereby the

people will be enabled to inaugurate Socialism." That

is true if the majority of the people want Socialism, other-

wise it is not true. It is not at all a matter of respect for

the constitution; it is a question who shall interpret the

constitution. It may very well be that the people will

get it much better interpreted by employing specialist

s

than by attempting to do it themselves. In like manner

men may often get better results by hiring a thing done

and deferring to the judgment of tho employee. But in

the end it is the right of the employer to pronounce the

final decision if he desires; whether it is wise for him to

exercise that right is a question for him and not for the

employee.

The Police Power.

I t is to-day a commonplace to lawyers that in the last

few years judicial construction has given to the police

power a sco|>e never before dreamed of; has recognized

aa open to police regulation a multitude of matters which

have heretofore been doomed of private concern. While

graphic in its formulation, there is little if any exaggera-

tion in the statement of the I'nited Slates Circuit Court

of Appeal (American Coal Min. Co. v. Special Fuel ami

Ftinil < om.. 2i>?> Fed. 5i>'i I that the police power of the

states "is absolutely as wide—laying aside for the moment
the p. r: of the absolute sovereignty that has been made
over lo the federal government—as that of the Arab sheik,

sitting out in front of his tent, controlling the actions of

his tribal members." The manner in which that power

grows wilh tho growing complexity of national life was

well indicated in the same case by Judge Baker who
said in concluding the opinion of the court: "There i,,

be, to-day, wholly private businesses that we would have

no hesitancy, to day, in saying were beyond the reach of

the Legislature—saying so, just as we would say in case of

a verdict of a jury, because there is no basis of fact upon

which to predicate such a finding; but our sons, or our

grandsons, may find a very urgent necessity for including

that class of business, or enterprises, within the regula-

tion of the state, under its police power." The salient

feature in this situation is that in passing on the propriety

of a particular exercise of the police power a court is not

deciding a question of law but one of fact, and is deciding

it not from evidence but from the personal opinions of the
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judges. The judges of the United States Supreme Court

have no peculiar fitness to pass on the question whether I

public health demanded the New York reut laws, :m.
j

more than they had a few years ago to pass on whether the

public health demanded the Now York bakery law. '1 In-

modern concept of the police power completely answer*

so far as the exercise of that power is concerned, tin

stickler}) for the sanctity of judicial functions, since the

determination of the question whether a particular exer-

cise of the police power is justified by an existing exigence

is not in its nature a judicial function. Whether, as a

matter of expediency, it is a function which can be be.*:

performed by the judiciary is another question. But 1 1
i-

"constitutional lawyers" of the United States should

awaken to the fact that the old order has passed and will

not return howsoever its passing is bewailed. It is the

condition and the ideals of the present, not those of tin-

past which must be reckoned with. Quoting again from

the American Coal Mining Co. case: ''Now, did the adop-

tion of the Fourteenth Amendment mean that civilization

was arrested at that date ? Did it mean that the historian

of the year 3000 would look back to the year 1MW as tlx

time of the formation of a crystallized stratum of civiliza-

tion in which, as in the geological stratum, he might fin-'

the footprints of the megatherium and the fossils .«f

diuosaums V

FEDERAL PROTECTION OF TREATY RIGHTS OF ALIENS.

The power of the federal government to make treaties

with other nations guaranteeing certain reciprocal right >

to the citizen* of each resident within the boundaries of

the other is unquestioned, but the anomalous situation has

been presented in this country of ;i government empowered
to enter into a compact with another on certain terms but

powerless to enforce those terms within its own borders

because of the lack of specific congressional action author-

izing any department of the government to take action

in case of the violation or threatened curtailment of the

rights so guaranteed. This situation is doubtless due to

the peculiar nature and form of our government and the

ever watchful and jealous insistence by the states on the

preservation of their reserved rights and powers. What-
ever the cause, the fact remains that at present there is

|

no law authorizing intervention by the federal government
for the protection of the tn-iity rights given to aliens in

the United States against their threatened violation or

annulment by state action. This failure to provide for

federal protection of the treaty rights of aliens has led

in ihe past to no little embarrassment to the national

government, a striking instance of which was the so-called

Mafia riots in New Orleans, Certain subjects of the Ital-

ian government in New Orleans were lynched by a mob
actuated by the belief that thev were members of a branch

of au infamous murder society. As is so often the case

where mob violence rules, the innocent were made to

suffer, it was alleged, along with those charged with the

commission of crime. At any rate the Italian government
through its ambassador demanded a money indemnity I

as well a» that the United States government should see

that the guilty persons were punished. But the govern-

ment at Washington was powerless to act except by urgent

representations to the state governor to' take action against

those charged with criminal acts against aliens. This was

not considered adequate by the Italian government as was

evidenced by the departure of its Ambassador from Wash-
ington for a time in protest. The matter was finally settled

by the payment of a sum of money as an indemnity out

of the contingent funds of the State Department The
theory of national government was that as the members
of the mob had been guilty of a violation of the laws of

the state of Louisiana they could be prosecuted only by

the authorities of that stato and that the government at

Washington was powerless to intervena

It is to avoid a repetition of such cases and to em-

power the federal government to carry out its treaty guar-

antees that a bill was recentlv introduced in Congress

by Senator Kellogg conferring on the federal government

jurisdiction to determine and enforce the rights given to

aliens by treaties, to the exclusion of state authority,

wherever such action may be deemed necessary. This bill

was framed by the judiciary committee of the American

Bar Association and provides as follows: "Be it enacted

by the Senate and House of Representatives of tlio United

States of America in Congress assembled, That the Presi-

dent of the United States be authorized to direct the At-

torney General, in ihe name and behalf of the United States,

to tile a bill in equity in the proper district court of the

United States against any person or persons threatening

to violate the rights of a citizen or subject of a foreign

country secured to such citizen or subject by treaty be-

tween the United States and such foreign country: a

that this provision shall apply to acts threatened by State

officers under the alleged justification of a law of the legis-

lature of the State in which such acts are to be committed.

"Jurisdiction is hereby given to the proper district

courts to maintain such action.

"The costs in such case, if awarded against the com-

plainant and the United States, shall be paid by order of

the Secretary of State out of the contingent fund of the

State Department.

"Skc. 2. That whenever an action, civil or criminal, is

brought in a State court against a citizen or subject of a

foreign country to enforce an act passed by the legislature

of such State, which is deemed by the President to violate

the rights of such citizeu or subject of a foreign country,

secured to him by treaty between the United States and

such foreign country, it shall la- lawful for the Attorney

General of the United States. ;i1 any time before a hear-

ing or trial upon the merits in such Stato court, to rile

an intervening petition for removal of said cause to the

proper district court of the United States.

"Upon the filing of such petition removal shall take

place in accordance with the procedure in other cases for

which removal is provided in the Statutes of the United

States, so far ns the same is applicable, except that the

Attorney General shall not be required to file a bond for

costs. The district court of the United States is hereby

authorized to make au order for costs against the United

States in case the cause shall prove to have been im-

properly removed, to be paid by the Secretary of State,

as in section 1 of this Act. Upon the filing in the proper

district court of the United States the cause shall duly

proceed to trial, and the United States as intervener shall

be permitted to submit evidence and to be heard by counsel
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duly authorized, and the cause shall accordingly proceed

to judgment, and shall be subject to review as other cases

arising under the laws und Constitution of the United

States.

"Sec. 3. Thut any act committed in any State, or Ter-

ritory of the United States in violation of the rights of a

citizen or subject of a foreign country, secured to such citi-

zen or subject by a treaty between the United States and

such foreign country, which act constitutes a crime under

the laws of such State or Territory, shall constitute a
:

crime against the peace und dignity of the United States,

punishable in like manner as in the courts of said State

or Territory within (he period limited by the laws of

such State or Territory, and may be pnweeutod in the

courts of the United States, and, upon convictiou, the sen-

tence executed in like manner a* sentences upon convic-

tions for crimes unJer the laws of tLe United States.

"Sec. 4. That the President of the United States is

hereby expressly authorized to use the marshals of the

United States und their deputies to maintain the pence of

the United States when violated by the commission of such

act* as are denounced in the preceding section ; and should,

in his judgment, the circumstances demand it, he is em-
powered to use the Army and Xavy for the same piir|ni.«c'"

The enactment of this bill into law presents two quo i

tious for consideration: First, the validity of such a law

standing by it-elf as affecting the relative powers of the i

federal government and of the states; second, the deter-

mination in any given case of the nature and extent of

the right* given an alien under the terms of a particular

treaty ami iu this rcs|nvt the extent to which those

rights may be set abovo those enjoyed by the citizens of «

state, which involves iu turn the extent <if the treaty-mak-

ing power delegated by the states to the national govern-

ment.

Primarily the states iu the exercise of their police

power have authority to enact and enforce laws for the

preservation of the pence and general welfare of its eiti-

zens. In the absence of treaty stipulation*, therefore, such
an act would clearly be unconstitutional. That the power
of the states is subject to any valid exercise of authority
under the federal constitution is equally clear; and that a

valid exercise of the treaty-making power is recognized

as such a valid exercise of authority, though at one time
questioned by some of our foremost constitutional lawyers,

is now set at rest by the Supreme Court in the Migratory
Bird Case (Missouri v. Holland, •>:>•> U. S. 410. 40 S. Ct.

3x2. «4 U. S. ( I., ed.) till, 11 A. L It. !»*4 I. In that

case the constitutionality of an act of Congress passed in

pursuance of and to give effect to a treaty liefween the
United States and Great Rritain designed to protect

migratory birds was in issue. It was contended that the

statute was an unauthorized interference with the rights

reserved to the states by the Tenth Amendment and that

the acts done and threatened under its authority invaded
the sovereign right of the state of Missouri and contravened
its will as manifested in statutes. Answering that conten-
tion the Supreme Court put at rest once ami for all the
question of the supremacy of a valid exercise of the treaty-

making power over state laws, in the following language :

''To answer this question it is not enough to refer to the
Tenth Amendment, reserving the powers not delegated to !

the United States, because by Article II, § 2. the power
J

to make treaties is delegated expressly, and by Article VI

treaties made under the authority of the United States

along with the Constitution and laws of the United States

made in pursuance thereof, are declared the supreme law

of the land. If the treaty is valid there can W no dispute

about the validity of the statute under Article I, § 8, as

a necessary ami proper means to execute the powers of the

Government. The language of the Constitution as to the

supremacy of treaties being general, the question before

us is narrowed to an inquiry into the ground upon which

the present *up|s>sod exception is placed." The validity

of the proposed act therefore seems to be unquestionable

when enforced in pursuance of the terms of a treaty which

is within the limits of the treaty-making power. In other

words it is necessary only to establish the grant of power

to the federal government and the legitimate exercise of

the power granted. Thereafter all elements of state

sovereignty, however reserved, Itocomc at once subordi-

nate, The question iu each case will be, did the national

government exceed its power in making n particular treaty,

and if not are the terms of that treaty applicable to the

rights of the alien in vol veil in the case at barf

While it is not the purpose of this article to discuss

fully the limitations on the treaty-making power a few

general statement* may not be amiss. It is admitted by

all courts that there are such limitations. As was said in

Vitilitl S/alrsx. Sniuplis, :>.'>* Fed. 47!», affirmed 2.'>2 U. S.

41<i: "Undoubtedly, we may conceive of many rights of

the states over which the federal government through its

power to make treaties can have no control. . . . The sub-

ject-matter of negotiation must be one which falls natur-

ally and logically into recognized classification. Tt must
not be arbitrary, disconnected, and remote from inter-

national intercourse." And iu (irufroy v. Rigys, 133

U. S. I'.'.S. ID S. Ct. 29.1, 33 U. S. (I., ed.) «42. it was
said: "The treaty power, as expressed in the Constitution,

is iu terms unlimited except by those restraints which are

found in that instrument against the action of the govern-

ment or of its departments, ami those arising from the

nature of the government itself and of that of the states.

It would not be contended that it extends so far as to

authorize what the Constitution forbids or a change in the

character of the government or in that of one of the states,

or a cession of any portion of the territory of the latter,

without its consent. . . . Hut with these exceptions. . . .

there is no limit to the questions which can be adjusted

touching any matter which is ppqwrly the subject of

negotiation with a foreign country.'' It has l>oen said

that an attempt to enumerate thoe limitations in more
specific terms than here used by Mr. Justice Field would

! be idle, though the courts have more than once 'pointed

out some of the fields of exclusive state authority that the

national government cannot invade under its treaty-mak-

ing power. Thus in fierce v. Stair. 13 X. H. .
r
>3<>, it was

said: "It needs no argument to prove that an attempt on

Hie port of the United States, by compact with a foreign

government, to qualify the right of suffrage in a state,

prescribe the times and moMc of elections, or to restrain

the power of taxation under state authority, would trans-

cend the limits of the treaty-making power, and be en-

tirely void ; ami an agreement with a foreign government,

prescribing the terms on which highways should be laid

out in the states, regulating the sup|»ort of paupers, or

the sale of goods by auctioneers, or by hawkers and pedlers,

would be of the same character. The police of the several
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states, regardful as separate governments, is not a subject-

matter to which the treaty-making power extends. And
it is not pretended that the treaties which admit liquors,

the manufacture of other countries, into thin, on the most

favorable terms, contain any stipulations which purport

to limit the legislation of the several states, after the im-

port ha* taken the character of property within a state,

the act of importation being fully accomplished and pe»

fected. Nothing of that kind, it is believed, has been, or

will be, attempted by the government of the United

States.
-'

ilowever we must turn to the Migratory Bird case

again for the final and most comprehensive statement of

the power of the government with respect to milking trea-

ties as limited by the constitution. Holding that the treaty-

making power transcends the jtowor of Congress in that

under it the government may do that which Congress can-

not do unaided the court said: "Acts of Congress are

the supremo law of the land only when made in pursuance

of the Constitution, while treaties are declared to be so

when made under the authority of the United Stales. Tt

is open to question whether the authority of the United

States means more than the formal acts prescribed to make
the convention. We do not mean to imply that there are

no qualifications to the treaty-making power; but they

must be ascertained in a different way. It is obvious that

there may be matters of the sharpest exigency for the

national well being that an act of Congress could not deal

with but that a treaty followed by such an act could, and

it is not lightly to l>e assumed that, in matters requiring

national action, 'a power which must Im'Iotijt to and some-

where reside in every civilized government,' js not to l>e

found. Andrews v. Atulrews. 1SS U. S. 14. 33, [23 S. Ct.

237, 47 U. S. (L. ed.) 3tiOJ. What was said in that

case with regard to the powers of the States applies with

equal force to the powers of the nation in cases where tin-

States individually are incompetent to act. We are not

yet discussing the particular case before us but only are

considering the validity of the test proposed. With re-

gard to that we may add that when we are dealing with

words that also are u constituent act. like the Constitution

of the United States, we must realize that they have called
|

into life a being the development of which could not have :

been foreseen completely by the most gifted of its be-

getters. It was enough for them to realize or to hope that

they had created an organism: it has taken a century and
j

has cost their successors much sweat and blood to prove
,

that they created a nation. The ease before us must be

considered in the light of our whole experience and not

merely in that of what was said a hundred years ago. The
treaty in question does not contravene any prohibitory

words to be found in the Constitution. The only question

is whether it is forbidden by some invisible radiation from
the general terms of the Tenth Amendment We must
consider what this country has become in deciding what
that Amendment has reserved."

The proposed bill 'rather bristles in the threat to use the

army and navy for the purpose of enforcing the rights

guaranteed by the United States and not unnaturally some
of the press reports have laid emphasis on this particular

feature. That right, however, needs no specific declara-

tion of Congress to make it effective. It is inherent in

the national government and its inclusion in the bill would
seem to have been unnecessary. First establish that the

threatened right of the alien is one protected by a valid

treaty and the government may use all of its powers to

enforce and protect it. That the bill marks another step

in the invasion by the federal government of the rights

of the states, and the centralization of power in Washing-

|
ton is a fact to be regretted by the followers of the now
almost obsolete doctrine of states rights, and the writer

admits that he still clings to that faith despite the numer-
ous solar plexus blows it has received in recent years, yet

under the decisions of the Supreme Court the constitu-

tionality of the bill seems unquestioned and the necessity

for its passage, must be admitted. Let it be hoped that in

the making of treaties the government will not entirely

overlook the dual form of our government and take from
the states through the treaty-making power the control

of the ordinary everyday affairs of its citizens when deal-

ing with aliens within their borders; and that in the exer-

cise of the power about to be conferred by the bill under
discussion not only the federal authorities but the courts

also will be inclined to give the states the benefit of the

doubt before depriving them of their local sovereignty in

cases where it is questionable whether a particular right

involved is or is not covered by treaty. The preservation

to the states of some mead of local self government is

surely more important an'd essential to the well being of

our nation than giving to the alien the right to flout their

laws and judiciary under sonic supposed doubtful treaty

right. Minor Bronaioh.

DISREGARDING IMPROBABLE TESTIMONY.

A vltkban judge is reported to have said that when he

first went on the bench be believed everything that was
sworn to, but that by the time he retired he did not

believe anything. While some of the things which :>re

solemnly sworn to in court would tend to produce such

an attitude, the appellate courts hesitate to reject positive

testimony because of its inherent improbability. A judge

of long experience learns that truth is stranger than fiction. •

''We know that there are happenings exceedingly strange

and apparently against all our preconceive*! ideas of their

possibility." High fill v. Missouri Pnc. H. Co., 93 Mo.
App. 219. "If evidence is to be always disbelieved be-

cause I he story told seems remarkable or impossible, then

a party whose rights depend on the proof of some fact

out of the usual course of events will always be denied

justice simply because his story is improbable."

Marxian v. Drcsen, S."> Wis. 530, r»h X. W. 890. The
same court in answer to an argument that certain testi-

mony was contrary to common sense, made an observation

which every person complacently sure of his owu inherited

opinions should paste in his hat : "What is thought to be
common sense is frequently nothing more than a fixed

belief based on no evidence and supported by no reasons,

and it then ordinarily lacks the certainty requisite for the

annihilation of positive evidence to the contrary."

Winkler v. Power etc., Machinery Co.. 141 Wis. 244,

124 N. W. 273. Rut despite this modest and tolerant at-

titude of the courts, testimony is sometimes piven which
they deem beyond credence. Thus, the judges being men
of mature age know that the strenth mid agility of a
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Carpeutier or a Dcmpsey do not survive in declining

years, and have refused to credit testimony that a man
6ixty-seven year* of age and weighing 175 pounds threw

a man weighing 105 pounds seven feet. Peterson v. Lid-

dington, 00 Ind. App. 41, 108 N. E. 977. In like man-
ner thev are verv sure that there are no longer gianu in

the land. Huntlr v. Sew York, etc., R. Co., 116 N. Y.

615, 23 N. E. 9, 6 L, R. A. 246. In that case a railroad

brakeman testified that while sitting on top of a freight

car he was struck by a brick arch four feet and seven

inches above the top of the car. The court said : "It can

be asserted, I think, without contradiction, that a man
whose forehead would lie four feet seven inches above a sent

upon which he was sitting would have a frame at least

nine feet high. History atfords no authenticated instance

of men attaining such height Buffon, in his Natural His-

tory, records instances of men attaining extraordinary

height, but modern writers do not accept his statements.

Pliny tells of an Arabian nine feet high, but the story is

not authenticated. In an article upon 'Giants' in the

Encyclopedia Britannka, it is stated that the tallest man
whose stature has been authentically reported was Fred-

erick the Great's Scotch giant, who was eight feet three

inches tall. In the College of Surgeons in London, there

is a skeleton of an Irishman, who was named Charles

Bierne, which measures eight feet high. Such heights

are of rare occurrence, and the height of nine feet has prob-

ably never been attained by man. Suppose the proof had

shown that upon approaching the entrance to the tunnel

the plaintiff was standing up anil his body had been found

between the entrance and the west end of the arch, would

it be assumed that his head had struck the roof of the

tunnel, which would have been eight feet ten inches above

the top of the car. In other words, would the court, to

sustain the judgment, assume him to have been over eight

feet and ten inches in height. Yet that assumption would

call for no greater exercise of the imagination than to

Buppose hia head to have reached the -bottom of the arch

when he was in a sitting posture. To assume either fact

requires us to believe that the plaintiff was nearly, if not

fully, nine feet in height. I think, therefore, the court

may take judicial notice of the fact that a man could not

strike his head against an obstruction four feet and seven

inches above the place on which he was sitting, and that

being so, the negligence of the defendant was not estab-

lished."

The judgeB are, however, far enough removed from
their infancy that they are not very sure as to what a

young child can do. In Chrysial v. Troy, etc., R. Co.,

105 K Y. 164, 11 N. E. 380, the court refused to disturb

a finding which rested on the theory that a child of seven-

teen months, that had just been fed and put to sleep,

rose, climbed over a chair which had been placed to ob-

struct the open door, went down the steps, crawled through

a six-inch space under the gate and passed down the street

eighty feet to a railroad track where he was hurt, accom-

plishing this feat in eight minutes. Surely that child if

left uninjured would have grown to a height of nine feet.

In Louisville, etc., R. Co. v. Chambers, 165 Ky. 703,

178 S. W. 1041, Ann. Cas. 1917B 471, it appeared that

a railroad car went off the end of a switch track, and
demolished a fence in front of a residence, but did not

strike or injure the house. A woman sleeping in the

house at the time testified that by the shock she was

thrown over the foot of the bed, which was two feet higher

than the mattress, and was injured by the fall. The court

said: "We are firmly convinced that Mrs. Mahala Cham-
bers could not have been, as she testified, thrown from her

position on the bed, over the foot thereof, two feet higher

than the mattress, and on to a rocking chair near the foot

thereof. Such an occurrence is inherently impossible;

there was no force there present and operating such a re-

sult ; and her testimony in that respect is impeached by

all the physical facts, concerning which there is and can

be no dispute.

In Louisville Water Co. v. Ully, 168 Ky. 348, 182

S. W. ISO, L. R, A. 1916D 300, it was claimed that the

plaintiff's premises were flooded and injured by the sud-

den and violent turning on of the water after it had been

shut off and it appeared that a faucet at the wash basin

was open to such an extent as to require two or three

turns to close it. The court said: "Neither the pleadings

nor the proof afford any reasonable explanation of how
that faucet could have been turned on by the return of

the water into the pipes when turned on by appellant, and
we are unable to imagine how that could have done it.

The only explanation, consistent with physical and me-
chanical laws with which we are familiar, that we are

able to imagine, is that appellee, or some member of his

family, left the faucet turned on, and that the waste pipe

from the basin was obstructed in some way, which pre-

vented the water from escaping through the waste pipe

as fast as it came through the faucet, and that the over-

flow was caused in this way. We have been unable to

discover the scintilla of evidence of negligence upon the

part of appellant that would justify the court in over-

ruling its motion for a peremptory instruction at the close

of appellant's testimony. The evidence in this case can

supply the necessary scintilla only by the indulgence in

the theory that tbe force with which appellant turned the

water into tho pipes opened the faucet by unscrewing it

at the washstand, and that would be to suppose a circum-

stance inherently impossible and absolutely at variance

with well established and universally recognized physical

and mechanical laws. Water may be turned into pipes

with sufficient force to burst them or tear off fixtures

such as the faucet, but not so as to unscrew the faucet."

The cases make it very clear that gross injustice would
be done in some instances if a verdict was final on ques-

tions of fact, for in the clearest of the cases of physical

impossibility the jury found that the impossible had hap-

pened. A jury, presumably honest and intelligent, looked

at brakeman Hunter and decided that he was nine feet

tall. A jury found that by the shock of breaking the

front fence, Mrs. Chambers was flung bodily over the

footboard of her bed. But there are other cases in which
great caution must be used in assuming an impossibility.

A person alighting from a street car or attempting to get

on will ordinarily be thrown backward and not forward
by the sudden starting of the car, but is it incredible that

he should be thrown forward 1 Courts have held that it

is. Daniels v. Kansas City El. R. Co. 177 Mo. App. 280,

164 S. W. 154; Bollinger v. Inlerurban St. R. Co., 50
Misc. 293, 98 N. Y. S. 641. Other courts in the same
jurisdiction have taken a different view. Klass v. Metro-
politan St. R. Co., 169 Mo. App. 617, 155 S. W. §7;
Basting v. Brooklyn Heights R. Co., 39 App. Div. 629,

57 N. Y. S. 119. The better reason seems to be with the
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latter view, because the muscular efforts of the victim

to catch his balance introduce an unknown factor whose
effects cannot be calculated with the precision which is

possiblo where a force acts on an inanimate body.

There is a long lino of cases which hold that no credence

is to be given to a witness who testifies that he looked

and did not see an approaching railroad train of which
he had an unobstructed view or some other object of '"high

visibility." But that rule is applicable only in a very

clear case. "When one says he looked and did not see un

object, which if ho had looked he, in the nature of things,"

must have seen, he cannot be credited if he says he did

not see the object ; but that conclusion cannot be adopted

or applied when by reason of the surrounding conditions

it was possible for him to look and still not see it." Balti-

more, etc., R. Co. v. Hendricks, 104 Aid. 76, til Atl. 304.

And even apart from possible obstructions or distractions,

there is a mental element which is not calculable. Even'
man can recall instances in his own experience of unac-

countable lapses of observation, and it is to be remem-
bered that in the cases under discussion the question was
whether the person looked, not whether the object to be

observed was actually there, "It is familiar to every one,

that when the mind is closely occupied, numerous objects

may pass before our eyes, and circumstances may be

talked of in our hearing, of which we do not retain the

slightest recollection ; and this is often in such a degree as

implies, not a want of memory only, but an actual want
of perception of the objects. \Ve cannot doubt, however,

that there was the sensation of them ; that is, the usual im-

pression made upon the eye in the one case, and the ear

in the other. What is wanting is » certain effort of the

mind itself, without which sensation is not necessarily

followed by perception. This voluntary effort, which is

required for that degree of perception which leaves an im-
pression on the mind, is called attention.'' Abercrombie,
The Intellectual Powers, Pt. II, § 1. And see 2 .Moore
on Facts, p. 740.

The courts, establishing a rule for themselves without
legislative interference, have, it would seem, preserved a
very even balance, leaving questions of probability to

the jury and interposing only in cases of manifest
absurdity.

W. A. S.

PROBLEMS IN AVIATION LAW.

By George Qlea.so.n- Bogert.'

(Raprlnlad br permiaion (ram TU Cornell Lam Quart,,ty)

Legislation on the subject of aorial navigation is impending.
Flying and tbc manufacture of aircraft have become businesses

of importance, but the rules of law which govern aviation remain

uncertain. It is said that there arc about 2200 aeroplane* in

commercial use in the United States and abont 500 more privately

owned, that 02 companies arc engaged in operating and nearly

twice as many in manufacturing aircraft, that about $40,000,000

is invested in the industry, and that in this country in the past

twenty months machines have flown 14,000,000 miles. 1 Govern-

r or Law la \t» Ooro.U Vntanjir Collara of Law: mtraW of Uw
Coaunitteo on Aviation of U» Anvrlcon Bar Aaaociatlon »nd of tbe

•no* of CaiBjsJulo«*ri on Uniform Sot* Loirs.
» E. K. rindWr la New York Ttm4,, J«n. 10, 1021.

mcnt aviation is developing and a united air service is projected.

And yet, except to a limited extent in two states, it cannot be said

with positiveness whether an aviator is a trespasser as to the

landowner over whose soil he flies, under what circumstances the

aviator or his employer is liable if the machine falls to earth

and does damage to person or property, and whether the states

or the nation, or both, have constitutional authority to regulate

aerial navigation. Nor is there any general law, except the law
of self-preservation, which forbids an inexperienced and incom-
petent pilot from flying anywhere in a defective machine.

It is small wonder, therefore, that sine* the end of the World
War we find considerable agitation in favor of legislation regard-

ing aviation. In an address in February, 1919, Mr. A. R. Hawley,
then President of the Aero Club of America, urged federal legis-

lation to regulate the navigation of the air.1 A committee o£ the

Manufacturers Aircraft Associat ion reported September 15, 1910,
and recommended acceptance of the International Air Convention
and the adoption of federal legislation.4 Mr. Glenn L. Martin in

Xovember, 1920, advocated immediate federal legislation,* and in

tlie same month the National Aircraft Underwriters Association

hold a meeting in New York at which the president argued for

speedy Congressional action." Mr. G. W. Harris, in an article in

the New York Evening Pott in December, 1920,T says

:

More and more the thinking men who arc taking an enlightened
interest in aerial navigation are convinced that the one thing
most needed to encourage and advance the development of the
airplane industry, as well as aviation itself, in the United States
is a wise system of jurisprudence applicable to aeronautics and
aerography."

Voluminous testimony from numerous experts has been taken
by Congressional Committees on the subject of a United Air
Service.—-a project to consolidate all governmental and civilian

aviation under a federal department of aeronautics. The National

Advisory Committee for Aeronautics in its report for 1920 •

makes as its first recommendation to Congress the enactment of
legislation "for Federal regulation of commercial air navigation,

licensing of pilots, aircraft, landing fields, etc." No less than
seven bills for control of aviation have been introduced into Con-
gress in the last two years. The problems of aerial jurisprudence

are *o well recognized that a novel has been based on the question

whether a landowner may maintain trespass for flight over his

realty.'"

The more important European countries have adopted air codes,

but America lags behind. True, we have statutes of some degree
of comprehensiveness in Connecticut and Massachusetts and
sporadic instances of incomplete legislation elsewhere, but federal

legislation and adequate and general state laws are kicking. New
York went so far in 1920 as to appoint a commission to investi-

gate and report on the status of aviation, and this commission
recommended legislation with respect to a few matters, but no
complete code." No action was taken by the New York legis-

lature. The inactivity of the states and the nation has forced
some connties and cities to the undesirable expedient of local

ordinances, productive of much confusion and practically impos-
sible of enforcement"

* S Plrlof 149,

* Uapoblianad report of lbs* commm™
* Atrial Aft, Not. 8. 1020, p. 248.
' 10 Aaiattoii 22. Jon. 3, 1021
' Roprtnlad in Lit. Dig., Doc. 4, 1920.
•See similar snick to 120 Scttntifa Amariean 484 (1910).
•p. 55.

» Horbon Quick*. "VlrtfaU of tho AirLoom," roforrod to la IS Com »nd
Comnwnt 119.

" L«f. Hoc. 102. 1920.

"For axampla, Lot Angataa Coolly, Col., haa a const? ordinance rofa-
latin* Bring and prartdlaf for tho licaaaint of Aran. Atrial Af, Oct. 25,
1920. p. 200. And an ordinance prohibiting firing orar Haw York Cltr at
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The American Bar Association and ill* Conference of Commis-

sioners <»n Filiform State Laws appointed committees in 1020 to

report what form legislation on the law of the air should take."

The Conference of Har Aitsoeiation Delegates, an onranization

connected with the American Bar Association, in 1919 adopted

resolutions in favor of federal action under the admiralty clause

of the constitution."

From these and many other facts of similar character which

might be cited it appears that tin- enactment of laws, international,

national, state, and possibly even local, is impending. If these

statutes are to he harmonious, complete, scientific and well- •

drafted, the several legislatures Bnd the bar generally must be •

informed of the ex|>erience of other countries, must have clearly

in mind the fundamental legal problems involved in aerial naviga-

* than, and must, study carefully the constitutional limitations of the

stale ami federal legislatures. To bring toLcther as much of this

information as possible mid to present sonic suggestions' for action

are the objects of this paper. In the space allotted the material

can obviously lie presented in outline form only.

International Liin-

No attempt can be made here to discus* the international law of

the air in time of war. Debate on that subject hi -an at least as Ion.!:

ago as the Franco- Prussian War, when French balloons flew over

the German lines seeking information, and Bismarck threatened

to treat their occupants as spies. Later efforts were made to get

international agreement to the prohibition of the dropping: of

projectiles from aircraft, 11 but the World War elTeetiuly proved

thai there were no such rule* in practice. Since th» War no attempt

has bi-cn made to state the rules of war in the air. The Inter-

national Air Navigation Convention expressly confines itself to

the law of the air in time of peace.

The development of peace-time international air law was Ion?

retarded by a conflict of views among jurists upon the funda-

mental question of the relation of a state to the space over its

territory. Some contended that the air is analogous to the high

sea*, that no state exercises actual control over it, and that there

should be absolute freedom of navigation of the air, with no

restriction by the state beneath, just as there is freedom of navi-

gation of the high seas. Others favored the "zone theory."

According to this view navigation was to be free above a certain

height, and the subjacent state was allowed sovereignty up to that

height. This doctrine resembled that of territorial waters, by

which the state has exclusive jurisdiction to the three-mile limit.

Vet other lawyers' thought that there ahonld be 1'nodotii of naviga-

tion of the air, subject merely to a right in the subjacent state to

enact police and protection laws. Still a fourth group held that

the slate is the absolute sovereign of the space above its territory,

just as it is of its land and inland and territorial waters. And,
lastly, there was a variation of the "sovereignly theory" to the

effect that, while the stall's could prohibit flight over their terri-

tories by reason of their sovereignty, yet they ought tu declare

navigation of the air free, subject to certain regulations and

» beiibl lower than a.000 feet, Hud forbidding trick flylne over the cilr la

noir before tbo New York Hoe.nl of AliU'rioeh. New York Time*, Jan. 12,

1021. The preaa of March s, 1031, rrporla this ordinance- adopted. The
writer i> informed that llw 1o»n» of Nuttey. N. J., end Kiantra**, Ft»., Hid
th* title, of Newark .ad Atlantic City. N. J., have local ordinance. .l»o.

'•Mr. C. A. Boeiou. of 24 Broad .treet, Near York. I. chairman of th* Bar
AMociatlnn Committee. He baa vnbmitted a printed preliminary report which
contain, an eabauttivo bibliography of aviation law books and article*. Mr.
Jnbn Hinklcy, of 215 N. Cbarlaa »tr**t, Baltimore, U chairman of the Con-
ference Committee.. Thi» lauer committee wa> directed to "report u noon a*
practical a t'nlforn Aviation Law."

'< B Am. Bar. Aaa'n J. 42, Jan. 1920.

A.rlal Land and Aerial Maritime Warfare, Kill., 8 Am J. Ini. L. 2Sfl

(1914).

restrictions, designed to protect life, guard domestic commerce,

and insure national safety. These ideas and variations of them

have been expounded many times in books and articles, appear-

ing principally in the period from 1H00 to 1914."1 A discussion

of the respective merits of these divers theories would be academic

and useless, since, as will later herein ap|>ear, one of these views

has definitely prevailed and the others arc for all practical pur-

pose* obsolete.

The Institute of International Law, at a session at Ghent,

Sept. 24, liwif,, drafted n project for tike regulation of aerostats

which contained the following fundamental provision: 1 '

The air is free. States have no authority over it. in time of

peace or in time of war, other than that which is necessary for

their own preservation.

M. Paul Fauchille early drafted an elaborate code which ills-

posed of the <|Ucstion of sovereignty a* follows: "

Air navigation is free. Nevertheless the underlying state* pos-

sess the rights necessary for self-preservation; that is to say, for

their own security and the security of the persons and the prop-

erty of their inhabitants.

In June, lull, tin' International Juridie t'ommittee on Aviation

reported fa\orably the following clause of a proposed air code: >»

Aerial circulation is free, except for the right of subjacent
states to take certain measures, to be determined, with a view to

their security arid that of the persons and gootls of their inhabit-

ants.

This last-<|noteil clause was later incorporated into the partially

completed code published by this Committee in IfH.-"

hi ll'llt France and Germany, as a result of the flight of Ger-

man military craft over Fram e, entered into a flight convention.-'

This treaty clearly recognised state sovereignty, with a right of

innocent pas«age granted to alien aviators upon compliance with

certain conditions. Military aircraft of one state might lly over

Ihe territory of the other only on invitation by the latter state; if

military aircraft were obliged by neccs-'ily to land in n foreign

country they, were required to report, be examined ami return as

directed. Commercial aircraft of one country were allowed to

enter Ihe other only if in possession of a domestic license and

pilot's certificate and a passport from a representative of the

country to be entered; and such visiting aircraft must comply

wi;h the laws of the country entered.

In l!>l.i the Int. mat ional Law Association met at Madrid aud

adopted the following resolution:-' 2

1. It is the right of every Stnte to enact such prohibitions,

restrictions, and regulations as it may think proper in regard to

»> Hardline. The I -a- of the Air (ltill): Valetitinc. 2': J«irid. Rev. 16, AS;

23 Jurld, Kev. 324: Bellol. The Sstiverrifnty of the Air. 3 Int. L. X. 13S

(191°); The Law of Civil Aerial Tran»|wrl. Haorltinr, 1 Jour. Comp. Le«.

N. 8. T« tl«l»>: Uerahcy. The International Law of Aerial Space. « Am. J.

Int. L. 381 (19fJ): Lee. Soverrlznty of the Air. 7 Am. J. Int. L 470

(1918); Knhn, Th* Becinnlnc, of A.rlal Law, 4 Am. J. Int I. 109 <U>10>;
Mycra, 2« Green liai 57 (1014). For a Hal of forviipi book, on the alibied

ace Myer*. 4 .loor Cr L. SIS.

"Hupp. 7 Am J Int. L. 147 (1913).
'•8upp. 7 Am. 1. Int. 1, 1(8 (U13). Another projected code by the uo.

)url»t provided for a "ion* of protection" 1500 metre. In helfnt within which
flyliut waa reatricted. Woltcra, Luftverkchrtretht, 76.

'•24 Green Baf 430.

"U Law Not** s (1(114). The extent and content of tbia rode are Ulna-

Iraiad by the tollowinc head in en from it: under the main lanadlnr. of Public

Aartal Uw appear Oeneral Principle, of Aerial Circulation. Nationality and
R*rt«tr«ii<in of Aircraft. Land and Allnhtln* on Water. JclUaon. Wreckt,
Lerlalallon applicable and Jnriidlrtinn competent with rr.pect to Aerial Loco-

motion: under Private Aerial I.aw are chapter* on Property Above and
Reparation for Irwnairs caiinsl by Aircraft. SubdivUion. on Commercial,
Adminlslrative and Penal Aerial Law are ouUined but not completed.

Woodhonae, Textbook of Aerial Law.. 11.

»4» I. J. 581 (1913); 48 Am. L. R. HI 11914)
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the passage of air craft through the air space above its territories

and territorial waters.

2. Subject |o this right of subjacent Slates liberty of passage of

aircraft ought to be accorded freely to the aircraft of every

nation.

In March, 1!>1I>, the Pan-American Aeronautie Federation,

meeting at Santiago, Chile, declared airspace to be state property,

the navigation of the airspace above the American continent to be

free to all Americans ami all aliens domiciled in America, and the

several states to have sovereign rights over the space* alwivc their

respective territories.21

By a derision of the Supreme Council of the Paris Peace Con-

ference in March, 1915), nu Aeronautical Commission was created

"to study all air questions which may Ik- submitted to it by the

Supreme Council of the Conference of Peace, to study all air

question* which the commission may deem it their duty to submit

to the Supreme Council of the Conference of the Peace," and "to

draft a Convention relating to Air Navigation.'' Two representa-

tives of each of the five principal powers and seven delegates from

the group of smaller states sat on this Commission. The repre-

sentatives of the Cnited States were Admiral Knttpp and Oeneral

Patrick.

In taking up thr drafting of an International Air Navigation

Convention the Commission established the following main guiding

principles:

1. Keeognition: (1) of the principle of the full and absolute

sovereignty of eaeli Slate over the air above its territories and
territorial waters, currying with it the right of exclusion of for-

eign aircraft: (2) of the right of each State to impose its jut in-

dict ion over the air above its territory and territorial waters.

2. Subject to the principle of sovereignty, recognition of the

desirability of the greatest freedom of international air navigation

in so far as this freedom is consistent with the security of the

State, with the enforcement of reasonable regulations relative to

the admission of aircraft of the contracting States and with the

domestic legislation of the State.

With regard to domestic regulations relative to the admis-

sion and treatment of aircraft of the contracting States, recog-

nition of the principle of the absence of all discrimination on the

ground of nationality.

4. The recognition of the principle that every aircraft must
posse** the nationality of one contracting State only and that

every aircraft must be entered upon the register of the contracting

State, the nationality of which it possesses.

.">. The following provisions arc recognized as desirable from an
international point of view to ensure the safe condurt of aerial

navigation:

li) Regulations for compulsory certificates of airworthiness

and li.-enses for wireless equipment, at least for aircraft used for

commercial purposes. Mutual recognition of these certificates and
litenscs by the contracting States.

I iil Regulations for compulsory licenses of pilots and other

personnel in charge of aircraft. Mutual recognition of these

licenses by the contracting States.

I iil I Interiuitipnal rules of the air, includiug international rule*

as to signals, lights ami for the prevention of collisions. Mules for

landing and on the ground.

On October lit, 19111. an International Air Navigation Conven-

tion was signed by all the allied and associated powers except
|

Japan and the T'nitcd States. .Japan later signed, and on May
31, 1920, the Cnited States signed with reservations." According

to advices from the Cnited States Department of Stale, under

date of January 9, 1021, Belgium, Portugal and Siam have rati-

fied the Convention, but have not yet deposited their ratifications,

pending action by the principal western European ]K>wers. The

" Woodhouar, Textbook of Atrial Law*. 12. The third Pan-American Aero-

nautic Conferene* was hvtd at Atlnntk City, Mar 20, 1920, U Am. J.

Int. L. 6*2.

"Kuhn. International Arria) Law and the Peace CWerenee, 14 Am. J. Int.

L. 309 (1920); and aee It Am. J. Int. L. 421, 448. 645.

Chamber of Deputies of France had then approved ratification

and the Senate was ex|>ected to concur in n few days. The

Parliament of Italy was expected to ratify before fester, 1W21.

(ircnt Britain ratified the Convention by the Air Navigation Act

of December 21, 1!*20. The Senate of the Cnited^States has not

ratified the Convention, »o that, of course, it is not of any effect

iu the Cnited States.

The Convention" recognizes that each state has absolute sov-

ereignly over the space above its land and territorial waters, but

each contracting state grants to citizens of the other contracting

states freedom of innocent paasogc above it* territories (except

over prohibited areas), provided that the conditions of the Con-

vention are observed. Regulations as to foreign aircraft shall be

without discrimination. The nationality of the aircraft is deter-

mined by the place of registration, which, iu turn, is fixed by the

nationality of the owner, or, in case of ownership by a corpora-

tion, by the nationality of the chairman of the board of directors

and two thirds of the directors. Registration of aircraft and cer-

tificates of air-worthiness and of the competency of the pilot are

required. A foreign airship may cross a state without landing,

but if it lands it must report to an aerodrome. Any state may
favor its citizens in intrastate commerce. Foreign aircraft cannot

he seized for violation of patent rights, if security for the pHVtuent

of damages is given. Rules regarding lauding, departure, and

prohibited transport are set forth. State aircraft arc defined and

they arc prohibited from Hying over or binding iu a foreign

country without authorization. An International Commission for

Air Navigation is created by the Convention with power to super-

intend the collection and dissemination of information, modify

regulations, and settle disputes between members regarding the

construction of the regulations. Kiglit annexes to the Convention

contain exhaustive provisions about the marking of aircraft, eer-"

tincute.s of airworthiness, log books, rules as to lights, signals and

methods of flight, the qualifications ot' pilots, aeronautic maps

and ground marking, collection and dissemination of meteoro-

logical information and customs.-"

In the form in which the Convention was approved in May,

1!»1!>, it contained provisions limiting the jurisdiction of the

state Mown over to the punishment of aviators and passengers for

the violation of regulations necessary to insure innocent passage,

and fronting to the slate of the nationality of the aircraft juris-

diction over contracts mode and torts and crimes committed on

board the aircruft, except as they might atTect innocent passage.

This grant of extra-territorial jurisdiction was opposed by the

Cnited States delegates and as a rcsiili these provisions were

stricken out of the final draft of October. 1!)1!). 3 ' Although all

the allied and associated powers have now signed the Convention,

the Cnited States reserved as to six points, Canada and Cuba as

to two, and France, Italy and Portugal as to one. The Cnited

States reservations were concerned with patents, customs, federal

control of state aerodromes, and the annex of exhaustive regula-

tions.

The International Air Navigation Convention links the Inter-

national Air Commission with the league of Nations' in two ways.

It provides that disputes regarding the interpretation of the main

body of the Convention shall in certain cases be determined by the

Permanent Court of International Justice to be established by tl>c

League of Nations: and it directs that the settlement of disputes

"For a ropy of the Contention see 3J Harr. L. R. 23, or Woodhoew, Text-

book ot Aerial Lewi. SI.
u For dlarnulon of the Convention, ae« Knhn, IntarnaUonal Aerial Navi-

falion and the Pear* Conference. 14 Am. J. Int. U. 309 (1920): Rirhardl,

Haeeltine. and Nyenolt, Proree«lliie* of International I-aw AMorlation, Max,
1*20. » S77. rl Lee. The International Flyinr Convention and lh* Pre*
dom of the Air. 33 Harr L. R 23.

" Woodhoiu*. Textbook of Aerial Uwi. TP 14, 51.
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m to tbe meaning of the annexes to the Convention shall be

decided by the Permanent International Commission for Air

Navigation, which Li an organ of the League of Nations. This'

connection with the League raises the question whether a state not
'

adhering to the League would wish to submit its controversies for

settlement to tbe agents of the League, and whether, if the

ottachnicnt of the Convention to the League were deemed undesir-

able, some amendment of the Convention could not be made to

obviate the difficulty.

The Treaties of Peace of the allied and associated powers with

Germany, Austria and Bulgaria contain clauses which affect tbe

international law of aviation. The clauses in the three treaties

are identical, so that the German Treaty may he taken as an

exai»|>lc. It provides in substance that allied aircraft may fly

over and land in Germany, subject to the same rules which apply

to German aircraft; that all German aerodromes shall be open to

allied aircraft on the same terms as to German aircraft; that cer-

tificates of airworthiness, nationality and competency and pilots'

licenses, issued by the allied powers, shall be recognized in Ger-

many ; that in the internal air traffic of Germany the aircraft of

tbe allied powers shall enjoy most favored nation treatment ; that

Germany will enforce on German aircraft the rules laid down in

tbe International Air Navigation Convention; and that these

obligations shall remain in force until January 1, 1923, or until

Germany is earlier admitted to the League of Nations, or to the

Convention relative to Aerial Navigation."

Since the conclusion of the World War international flying con-

ventions have been arranged between Great Britain and Holland,

Great Britain, France and Switzerland, and Germany and .Swit-

zerland. 5' Their terms are not available to the writer.

It thus appears that the international law of aviation will

probably within a few months, by the ratification of tbe Inter-

national Air Navigation Convention by the leading European

countries, assume definite form. This Convention, while undoubt-

edly capable of some improvement, seems in the main satisfactory.

It can easily be amended from time to time by the I'otnmissioD

which it establishes. Its basic principle, that of sovereignty in

each nation over the air space above its territory, in surely accept-
(

able to the United States. The Convention contemplates regis-

tration, inspection, and marking of aircraft and licensing of

pilots,—requirements which are universally admitted to be neces-

sary for the protection of the public Federal and state com-

missions could easily frame regulations upon those matters in

harmony with the international regulations. The Convention

contains no provision "granting extraterritorial jurisdiction, but

allows the rights and duties of aviators to be controlled by the taw

of the state over which they are flying. It leaves for each nation

to decide for itself the difficult question when the owner or

operator of an airship shall be liable for injuries to person or

property which are caused by the aircraft. It does not handicap

the states or tbe nation in any provision they may wish to make

regarding intrastate or interstate Hying, for it controls merely the

navigation of foreign craft in the L'nited States and the operation

of American aircraft in foreign countries.

This Convention has been thoroughly considered by the Manu-

facturers Aircraft Association and that body has recommended its

ratification and baa suggested a few minor amendments for tbe

consideration of the International Commission."* It would seem

that, as far as the international situation is concerned, the best

Twatr vrlli Oansaajr. art.. JU-820. 8«pp. Amar. J. Int. L„ July. 1»1».

p. 885; Troatr wlU> Awtrta. aru 204-311; Traatr witk Uoljaria, art..

J7S-2S3.

"Woodhoow. Tutfcook Of AarUI Lam. 1SB; A,rUU A|W, Not 1. 1M0.

p MO.
» UopablUL^ report at Uw lacsJ eommitt*. of Uw Sat Mfr'a Aircraft Aat'n.

step for the American Bar Association u to recommend to tbe

Senate the ratification of the International Air Navigation Con-

vention. Without sueh ratification flight by our aviators in for-

eign countries which have adhered to the Convention will be pro-

hibited, for article 5 of the Convention provides that "No
contracting State shall, except by a special and temporary author-

ization, permit flight above iu territory of an aircraft which does

not possess the nationality of a contracting State." This would

mean that, upon ratification of the Convention by Canada, and in

the event of our failure to ratify it, flight of United States air-

craft over Canada would be unlawful, except as "special and

temporary authorization
-

' was given by Canada.

(To be continued)

(Eases <rf interest

Vaui'ITy or Will is Favor or Alien Enemy.— It seems that

a will by a citizen in favor of an alien enemy is not prohibited by

the general law or by statutory regulations against trading with

the enemy. It was so held by the Iowa Supreme Court in the

case of He Kietsmark, 177 N. V. «90, the court saying inter alia:

"We do not rind that it has ever been expressly held that the law

of nations, as judicially declared, renders void a devise made to

an alien enemy. We do not And it so held in direct terms, and

we think there is reason for distinguishing tbe act of devising

property to an alien from those transactions heretofore held void,

especially when the devise relates to real estate. Nothing passes

to the enemy at the time of the making of the will. The making

of the will involves no personal transaction between the devisee

and testator. Nothing passes at that time, nor can anything pass

until the death of the testator. On tbe probate of the will, an

executor is appointed, who serves as custodian of all the property,

under the direction of the court. No action can be maintained by

the alien to recover the property, or the increment of the property,

while a state of war exists, and he acquires no dominion over it

either for use or service. A bequest by one relative to another,

though the other be an alien enemy, does not even remotely sug-

gest a purpose to give aid or comfort to the alien enemy, and

does not, and in the nature of things cannot, tend to increase his

resources. . . . Our conclusion is that, instead of declaring tbe

device invalid, the court should have declared it valid, and ordered

the executor to retain the proj>erty until such time as peace was

declared between this country and Germany. This construction of

the law is in accord with that innate sense of fairness, decency,

and justice which ought to exist between civilized countries even

in time of war, and to require courts that believe in international

rights to be careful to preserve them. To this end the property

of the German citizen may be preserved until such time as peace

is declared, subject only to tbe rights of the government to take

it under any not providing for the forfeiture of alien property to

the government."

Aguekmkxt to CoumT Awlteht as Cosspibact.—In State v.

Law (Iowa) 179 N. W. 145, reported and annotated in 11 A. L. R.

104, it was held that an agreement between two persons to commit

adultery is not indictable as a conspiracy since it requires two

persons to commit tbe offense. Said the court: "The precise

question presented has not been passed upon by this court, but has

been before tbe courts of other jurisdictions. So far as we are

advised, they have uniformly held that an agreement to commit

an offense, which can only be committed by the concerted action of
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the two persons to the agreement, does not amount to conspiracy.

. . . The crimes moat frequently referred to as coming within the

class designated are adultery, bigamy, incest, and dueling. An
implied recognition of this rule is contained in State v. Clemen-

son, 123 Iowa 524, 99 N. W. 139. Agreements between a victim

and another person to produce an abortion, and for the trans-

portation of a female from one state to another for tbj; purpose

of prostitution, arc cited by tho attorney general as analogous in

principle to the case at bar. but tlie court in 1'nited States v.

Holtc. 23C U. S. 110, 59 L. ed. 504, k H. A. 1915D, 281. :ij Sup.

Ct. Hep. 271, in which the accused was charged with having con-

spired with nnotlter person for her transportation from Illinois to

Wisconsin, for the purpose of prostitution, specifically recognized

the principle above stated. The act of producing an abortion may
be committed by a pregnant woman upon herself without the con-

currence or concerted action of anollnT person, but the crime of

adultery ia possible only by the concerted action of two persons.

In such case, the agreement between the parties is a part of the

offense itself. If, however, the agreement charged is between

several persons, and is to cause the offense to be committed by

others, or between a member of the combination and a person

outside of it, it may amount to a conspiracy. State v. Clemonsou,

supra. The agreement charged in the indictment is limited to

the defendant and the woman with whom the unlawful act was

committed. There was no participation therein by a third per-

son. In harmony with the uniform course of judicial decisions,

we hold that the indictment does not charge crime. The demurrer

was therefore properly sustained."

Valiwtt of Marriage Entered into is Jest.— In Crouch e.

Wartenberg (\V. Vo.) 104 S. E. 117, it was held that a marriage

ceremony, though actually and legally performed, when entered

into in jest, with no intention of entering into the actual marriage

status and all that it implies, and with the understanding that the

parties are not to be bound thereby, or assume towards each other

the relation ordinarily implied in its performance, including the

duties, obligations, rights, and privileges incident thereto, and

followed by no subsequent acts or conduct indicative of a purpose

to enter into such a relation, does not constitute a legal basis for

the marriage status, and the pretended marriage may be annulled

in equity at the suit of either party. The court said : "While no

animadversion upon such frivolity probably could be too severe,

such condemnation now would avail nothing and be utterly useless.

Yet it is relevant to remark that vain, meaningless, false, and

fraudulent replies to inquiries made to test the sincerity of the

parties are especially important upon the question as to the

assumption of marital rights, privileges, obligations, and duties.

The object of the entire ceremony is to bind the parties by a

sacred covenant, one thereafter not to be trifled with. Good

faith, honest motives, frankness, and candor are essential to the

validity of any contract, whatever the object may be, and the

books are replete with cases avoiding contracts of all kinds where

these elements are lacking. Happily there are but few decisions

annulling marriage vows on these grounds, not because courts

have refused to grant relief in appropriate cases, but because it is

seldom that such frivolity occurs in a matter of such serious

concern to the parties interested. ... As neither plaintiff nor

defendant, according to the allegations of the bill, gave tbeir free

and willing consent to be bound by the ceremony, or assume

towards each other the relation ordinarily implied in its per-

formance, or exercise the duties, obligations, rights, and privileges

incident to the relation, and have not since done any act or per-

formed any such duties or obligations, or exercised such rights and

thereby or otherwise indicating a purpose so to be

there appears no reason for refusing to order the annul-

ment of the pretended marriuge, and thereby remove any impedi-

ment (bat might otherwise exist by way of embarrassment of any

kind or character as the legitimate eonseqiieuees of the imprudent

eouduct of the parties, provided, of course, the facts so alleged

are proved."

Garnishment op Contexts or Safett Deposit Box.—It seems

that the contents of a safety deposit box are subject to garnish-

ment or process against tlie lessor of the box and tho court may
require such a box to be ojR-nid by drilling to reach the tumblers

of the lock, if the hole may be plugged and the box restored to its

former condition. It was so held in West Cache Sugar Co. v.

liendrtrkson (Utah) 19U Pac. 946, reported and annotated in 11

A. L. K. 216, wherein the court said : "Nor can tlie contention

prevail that the coutunts of a safety deposit box which is rented

by a judgment debtor cannot be reached by tlie process of garnish-

ment or attachment. It is true that, in 20 Cyc 1022, it is said:

'According to the weight of authority, property or funds depos-

ited with a safety deposit company cannot be reached by garnish-

ment proceedings.' The text jnst quoted, however, was written

more titan fourteen years ago, and since then a number of courts

of last resort luive held the law to be otherwise under statutes the

provisions of which are substantially the same as those of this

state. If we keep in mind that the relationship existing between

the lessor of a safety deposit box and that of his customer is one

of bailee and bailor for hire, we should encounter little, if any,

difficulty in arriving at the conclusion that the contents of such

boxes are subject to the process of garnishment or attachment, and

that the boxes themselves may be ordered opened by the court for

the purpose of reaching their contents. ... In 12 R. C. L. p. 806,

i Ho. which was issued in 1916, the law is stated thus: 'In the case

of property placed in a safety deposit box, garnishment against

the bank which is the lessor of the box is the pro]>er remedy, by

the weight of authority, though a slight conflict must be admitted.

In such cases the court may cause the box to be opened to deter-

mine the garnishee's liability.' ... It certainly would be a

reproach to our jurisprudence and to tlie administration of the

law if it were held that the law may successfully be defied by

human agencies, and that courts cannot make their processes

effective merely because valuable property may be locked and
concealed in a steel safe or receptacle. The court's orders may
not be baffled merely because the lessee or owner of a safety

deposit box refuses to surrender the key by which the box, in

connection with the master key, is opened. If, therefore, there is

any method or device available by means of which such boxes can

be opened without destroying them and their contents, the courts

havu ample power to direct those wbo have possession and control

of such boxes to open them by any available method, and to

deliver the contents thereof into the custody of the law."

Giving Awat Houkiiade Whisky as Manslaughter Whek
Death Rebclts vmoji Drinking It—In Thiede v. State, 182

N. W. 570, the Nebraska Supreme Court holds that where a person

furnishes to another homemade whisky, which by reason of its

extreme potency or poisonous ingredients is dangerous to use as

a beverage, and tho one furnishing the liquor knows, or should

know, of the danger, the unlawful aet of furnishing the liquor is

so characterized by reckless conduct as to be sufficient to support

a charge of involuntary manslaughter, where death results from

the drinking. The court said : ''It is oar opinion that the giving

or furnishing of intoxicating liquors, unaccompanied by any
negligent conduct, though unlawful, is but an act merely malum
prohibitum. The person who treats his friend, even though the

act be unlawful, has no intent to harm, nor is such an act

calculated or intended to endanger the recipient of the liquor.
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We cannot go so far as to say that such an act, prompted

perhaps by the spirit of good-fellowship, though prohibited by

law, could ever, by any resulting consequence, be converted into

the crime of manslaughter; but, where the liquor, by reason of

its extreme potency or poisonous ingredients, is dangerous to use

as un intoxicating beveruge, where the drinking of it is capable

of producing direct physical injury, otlier than as an ordinary

intoxir-ntit, and of perhaps endangering life itself, the case is

different, and the question of negligence enters; for if the party

furnishing the liquor knows or was appnsed of such facta that he

should have known, of the danger, there then appears from hi*

act a recklessness which is indifferent to results. Such reckless-

ness in the furnishing of intoxicating liquors, in violation of law,

may eontsitutc such an unluwful act as, if it result)* in causing death,

will constitute manslaughter. . . . The defendant, it seems, dis-

tilled this liquor himself. It was at lea«t homemade whisky.

The danger of drinking such liquor, by reason of its extreme

potency and its frequently containing poisonous ingredients, is

commonly known. The defendant may have been dealing with

an unknown quantity, but, as was said in the Kcever Case, he was

handling a dangerous weapon. There is evidence to show that

he knew this particular liquor was extremely powerful. He saw

its effect on Chris Nelson and on Stroiner in the morning; yet

that evening he offered it to the Prosscr boys and invited them to

drink all they wanted. There is substantial proof that the liquor

was dangerous. That two drinks of it should paralyze three men

within a few minutes after drinking, and that one <>f these men,

us n result, should die in a few hours, as happened in this case,

snlltcieritlv raised the issue of its dangerous character for the

jury."

I'ovvkk or Tm sT Coui-any to DftiJiiiixi; Sohimkty of He.se-

Vi< iahy in Tui sf.—In Kerens r. St. I»uis I'nion Trust Co., 2A'«

S. \V. fi4.">, the Missouri Supreme Court held that a trust com-

pany with express power to act as trustee under wills has implied

power to determine when a beneficiary has complied with the

terms of n trust requiring him to abstain from intoxicating liquors

for five yenrs to receive the property, not withstanding different

committees might differ as to whether the condition had been com-

plied with. The court said: "The only question remaining for

determination is whether in the performance of the trust the

company has such an implied power, arising by necessary impli-

cation from that expressly granted, as will enable it to exercise the

judgment of a natural person in determining, if occasion arises,

whether the plaintiff has complied with the conditions which will

entitle him to the i-state. The incertitude of an otlicer of the trust

company in declining to reply definitely to an inquiry of counsel

for plaintiff us to the quantum of proof that would he required

to entitle the plaintiff to the estate, coupled with that officer's

unnecessary conclusion that one committee on estates of the trust

company might find differently from another, constitutes no

reason, by analogy or otherwise, to sustain the conclusion that

tlie implied power does not arise by necessary implication out of

Oat expressed. Such an argument may properly he directed

Against the w isdom of naming a corporate trustee in a case of this

character,, rather than a natural person, but it can serve in no

wise to define the limits of the trustee's implied powers, which,

under our statute, are the same iu nn artificial as in a natural

person, in that powers implied must he determined by a reasonable

deduction from those expressed, construed with a view to the

performance of the purpose of the trust. ... It is contended that

the right to determine the condition in question can only be

exercised by a natural person; in other words, that the judgment

necessary to the proper performance of a trust of this character

cannot be satisfactorily exercised by a corporation. This, it will

[July, 19:n.

be found, is a distinction more artificial and imaginary than real.

An examination of the authorities justifies the conclusion hereto-

fore reached, and as having been surtaincd by our statute, that

a corporation with legal capacity to hold property may take and

hold it in trust, when authorized by law, in the same manner and

to the same extent as a private person. . . . From this it follows

that when the law lias clothed a corporation with jwwer to exer-

cise the'functiona of a trustee, including the possession, care,

custody, and disposition of property, and has prescribed the con-

dition upon which the trust shall terminate, it cannot be said with

any degree of reason that it is not possessed of tl»c consequent

power, within the terms of the trust, to determine whether the

prescribed condition has been performed and the trust ter-

minated."

KfTMT or War o.v Tkkatv Kights.—In Teclit v. Hughes, 229

X. Y. 12M N. E. l!>."», reported and annotated in 11 A. L. It.

ItHi, it was held that the courts will not regard the breaking out

of war as ipso facto abrogating so much of a treaty with the

enemy country as provides that the subjects of each may hold

land descended to them in the other, for a certain time, to enable

them to dispone of it. In the course of an exhaustive and learned

discussion of the question, Cardozo, J. said: "The effect of war

upon the existing treaties of belligerents is one of the unsettled

problems of the law. The older writers sometimes said that

treaties ended ipso facto when war came. 3 Phillimore, Inter-

national I .aw. 7!t-l. The writers of our own time reject these

sweeping statements. 2 Oppcnheirn, International Law, $99;

Hall, International I-aw, 3MS. 401; Kiorc. Intermit ioiial Law
( Korcliord's Transl.) $ HAS. International law to-day does not

preserve treaties or annul them, regardless of the effects produced.

It deals with such problems pragmatically, preserving or annulling

as the necessities of war exact. It establishes standards, but it

docs not fetter itself with rules. When it attempts to do more,

it finds that there is neither unanimity of opinion nor uniformity

of practice. 'The whole question remains as yet unsettled.'

Oppenheiin, supra. This does not mean, of course, that there are

not some classes of treaties about which there is general agree-

ment. Treaties of alliance fail. Treaties of boundary or cession,

'dispositive' or 'transitory' conventions, survive. Hall, Inter-

nationa) Law, pp. .'i'.IS, 401; 2 Wesllake, International Law, 34;

Oppenheiin, supra. So, of course, do treaties which regulate the

conduct of hostilities. Hall, supra; 5 Moore, International Law
Dig. 372: Society for Propagation of the Gospel r. New Ilaven,

8 Wheat. 464, 494, 5 L. ed. bli2, ttift. Intention in such circum-

stances Is clear. These instances do not represent distinct and

final principles. They are illustrations of the aiune principle.

They are applications of a standard. When 1 ask what that

principle or standard is, and endeavor to extract it from the long

chapters in the books, I get this, and nothing more: That pro-

visions compatible with a state of hostilities, unless expressly

terminated, will l»e enforced, and those incompatible rejected. . . .

No one can study the vague and wavering statements of treaties

and decisions in this field of international law, with any feeling

of assurance at the end that he has chosen the right path. One
looks in vain either for uniformity of doctrine or for scientific

accuracy of exposition. There are wise cautions for the states-

men. There are few precepts for the judge. All the more in this

uncertainty, I am impelled to the belief that, until the political

departments have acted, the courts in refusing to give effect to

treaties should limit their refusal to the needs of the occasion;

that they are not bound by any rigid formula to nullify the whole

or nothing; and that, in determining whether this treaty survived

the coming of war. they are free to make choice of the conclusions

which shall aeem the most in keeping with the traditions of the
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law, the policy of the statutes, the dictates of fair dealing, and

the honor of the nnlion."

Jfcto Pooka

The Law ami I'raelire in Bankruptcy. Cnder the National Bank-
ruptcy Act of \H9H. By Wui. Miller Collier. LL.D. Twelfth
edition bv Frank B. Gilbert and Kred E. Roshrnok. '1 vols.

1900 pp.' Albany, X. Y.: Matthew Bonder & Co. 1!»21.

This well-known work has been in sueb constant use by prac-

titioners, amt the runny editions have met with so much favor, that

comment on this latest edition sceuis superfluous. It is enough to

say that the present edition contain* the amendments of statutes

and rules, and all decision* to August 1">, 1920; also as a new

feature the Canadian Bankruptcy Act of 1!M<>. and the general

rules promulgated thereunder. Since the publication of the elev-

enth edition in 11*17 twelve hundred or more derisions have been

rendered in bankruptcy matters, and these appear in their appro-

priate places in the twelfth edition. The index has been revised

to provide for all text changes, and a new table of raws has been

prepared.

Federal Fstate 7<u. By Raymond D. Thurber of the New York
City Bur. Albany, N. Y.: Matthew Bender* Co. 1<>21.

Mr. Thurber, the author of this volume, was formerly attorney

in tla? law department of the Bureau of Internal Revenue at

Washington, being in charge of estate tax matters referred to

that department. He assisted in the preparation of the present

Estate Tax Regulations. The contents of the book include the

statute, the present Estate Tax regulations, the court decisions

construing the statute, other decisions throwing light upon its

construction, and treasury and departmental decisions. Further-

more, there is a complete list of forms. The volume contains over

four hundred pages. The Federal Estate Tax Ijiw was enacted in

September 191(5, and until tlie publication of this volume infor-

matiou concerning it was not readily accessible. Mr. Thurber

could not have performed a better service to the lawyer than he

has done in the preparation of (his work. He shows thorough

knowledge of the subject and has had ample experience in law-

writing. The consequence is that the material is well arrunged

and the propositions lucidly stated.

Federal Corporate Income Taxes. By E. E. Rossraoore. New
York: l»odd, Mead & Co. BfJl.

The book is w ritten by a person of considerable experience in

income tax mutters, since he has been officially connected with the

bureau in Washington having to do with the collection of the tax.

The purpose of the work is the presentation of the author's inter-

pretation of the Bureau's views and regulations. He says: "This

book is not intended to treat fully or to cover the entire subject

of Federal income and profits taxes. It is intended to supplement

the regulations issued by the Treasury Department and the many
works which have been written on the subject. The author has

elaborated on those matters which are not fully covered in the

regulations and concerning which he believes the public is not

sufficiently informed. The problems i/iven in Chapter VI liave

been prepared with a view to clarify and illustrate certain sections

of the statutes and ecrtain articles of the regulations."

It will be seen that the scope of the book is narrow rather

than comprehensive, but as it contains first hand information on

questions not elsewhere answered it is a contribution to income

tax law literature which should not be overlooked by

having problems in the field covered.

Albany Loir St hvvl

The Seventieth Commencement of this school was held on June

8, the graduating class numbering 58. Among the speakers at the

exercises were Hon. Job E. Hedges of New York City, and Walter

\V. Law, Jr., of the graduating class, and president of the New
York State Tax Commission.

The Edward Thompson Company prize, a set of New York

Consolidated Ijiws, offered to the student attaining the highest

standard in scholarship, de|iortment and general conduct during

the course of three years, was awarded to Donald II. Grant, of

Hobart, N. Y.

The class of 15*21 issued a year book, called "The Verdict," the

first of its kind to be published at the school. The book is an

excellent one, as such hooks go. but were there nothing else within

its covers, the following memorial to the soldier dead of the school,

heroes of the recent war, would make the publication of the

volume worth while:

Goxe to Greet the Daws or Etek.v.u, Peace

We shall not say that l>a»dry and Shepard and Oriistccn and
t lie rest of these liave died. Rather we shall think that they have

I passed beyond the mists that blind us here and have come to the

end of the Rainbow! "Not for ourselves, but for our country ," they

I
flung out at us and crossed the Barrier to greet tlie dawn of
eternal peace.

Four thousand miles across the blue Atlantic where the Mame
and the Seine and the Meiise bear the fragrance of the flowers

around their graves out to sea and the sun weaves crowns of gold

above their heads, they "went West" that no children of the

aflcryears should have to go thru their Uethsemane. ' What
equal glories could their future years have won?" Teaching us

that life is, after all, the one nrvnt Adventure—a thing not to sift

out miserly, hut rather to spend oust intingly—they have left us

a story that is at once epic and sublime.

The Crusaders of the Middle Ages died to regain an empty
i tomb. The crusade in which these men fought was to preserve the
1 living fire of the imperishable cause of freedom and right

triumphant. Life was as dear to them as it is to any of us. And
yet they gave it without measure—gave it that ours might be a
world decent and fit to lire in: for a newer and broader life; for

liberty and ponce
O Spartans of Thermopylae, room for them! t'p thru

Chateau Thierry and the Argonne they have come to stand by
your side and dare to call you clansmen. Yon undaunted Six
Hundred of Balaklava, meet these men who tramped blithely up
the roads of war to Belleuu Wood and St. Mihiel! 0 you of
Valley Forj»e and Gettysburg, place for these who proved they

were still men and worthy of their fathers. They are your kind,

you men of San Juan and Manila Bay. Place! place for them
—our friends, our classmates, our compatriots! They are our*!

Ours, dear foxl! Missinif ttn-tn, we shall be worthy of them
while we marvel at the dignity ot their destiny.

Univer*it<j vf Georgia Late Srhonl

This year's graduating cla«s is the first to complete the full

three years' course. The class numbers nineteen. The third year

is devoted mainly to examination of cases and practice work, aud

has proven an eminent success.

The faculty was strengthened, this session, by the appointment,

as assistant, of Olaf J. Tolnas. A.M., LL.B.

Lectures were delivered during the session by Hon. Andrew .1.

Cobb, on Constitutional Limitations; by Hon. Edgar Watkins

on Public Utilities, and by Hon. J. D. Bradnell on Abstracting.

The enrollment of students is one hundred and forty.
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1'niversity of Southern California College of Laic

The College of Law closes the present year with an enrollment

of 454 student*, which is a gain over that of last year.

Charles C. Montgomery, Esq., who has been the instructor in

Equity since 1910, has asked to be relieved of that work: and

C. T. Van Etten, Esq., of the Los Angeles Bar has been appointed

as instructor in that subject next year.

Dean Frank M. Porter has been confined to hi* bed since

March Uth. His condition him been very serious but shows great

improvement at the present time; and be is expected to return to

active duty within the next few weeks.

Judge E. B. Evan*, formerly Dean of the Drake University

Law School, now a resident of Arcadia, California, has been

added to the faculty, and will offer the course in Public Utilities

during the present summer quarter.

JCcfcis of tfye profession

Tennessee Bah Association'.—At the annual meeting of the

Tennessee Bar Association held at Knoxville June 7, the principal

speaker was ex-Governor Joseph \Y. Folk.

Oi.iik.st Member ok Helena Bar Dkap.—Judge P. 0. Thweatt

of Helena, aged 8ti, is dead. He was tlic oldest member of the

Helena bar.

Former Chut Justice of Missouri Dun —Former Chief

Justice Theodore Brace of the Supreme Court of Missouri is dead

at the nee of eighty. He retired from the bench in 1900.

Illinois Jrn;E.« Retire —Judge K. J. Crier, for eighteen years

n circuit court judge, and Judge Harry M. Waggoner of the

same court, have retired from olllce.

Death of Well-known Alabama .1 look.—Judge .Tnnered

Betts of Huntsville, Ala., aged 60, former solicitor of Madison
county and judge of the law and equity court, died recently.

Resignation ok Minnesota ,Ii w;k. Judge S. D. Catherwood
ot Austin. Minnesota, has resigned .is judge of the Tenth judicial

district of that state.

Spokane Bar Asm* •iatio.v.—At the annual meeting of the

Spokane County Bar Association of the State of Washington,
E. B. Powell was elected president to succeed C. D. Rnndall.

Judicial Appointment in Virginia— Richard Mcllwaine, Jr.

of Norfolk has been appointed a judge to succeed the late

William Bruce Martin, as judge of the Court of Law and Chan-
cery of Norfolk.

California Death *,—California lawyers who have died re-

cently include T. C. Congiin of Oakland and John N. Young of
Berkeley. The latter formerly practiced in Sacramento.

Judicial Ciiant.es in Oklahoma.—Judge Owen Owen of the

Tulsa district court, Oklahoma. Iihs resigned. J. R. Charlton of
Bartlesvill,. has becu appointed to the newly created local district

court.

Judicial Changes in- Pennsylvania.—Chnrles E. Whitten of
Greensburg has been appointed an additional common pleas judge
of Westmoreland county. John B. Hanon in is the new judge of
the Orphans' Court of Delaware county.

Well-known Maine Lawyer Dead.—The death of Fred. W.
Clair of Wateiville, Maine, occurred in the early part of June.

He studied law in the ollice of ex-United States Senator Charles

F. Johnson.

William J. Buyan to Practice Law in Washington.—
William J. Bryan is to practice law in Washington, D. C, as a

member of the tirm of Douglas, O'Bear and Douglas. He will

specialize in international law.

Death op Colorado Juhist.—Judge Thomas F. O'Mahoney of

I^eadville, Colorado, died recently. He was bom at take Forest,'

Illinois, and was at one time a professor at Notre Dame Univer-

sity, where he was graduated.

Notaiilk New Law Firm in Louisville.—Former Senator

J. C. W. Beckham of Kentucky, Elwood Hamilton, Collector of

Internal Revenue, and W. T. Beckham of Shelbyville have formed

a partnership for the practice of law in Louisville.

Death or Veteran St. Paul Lawyer.—Judge ira Mills of St.

Paul, Chairman of the Minnesota Railroad and Warehouse Com-

mission for -8 years, is dead. He was born in Scotchtown. N. Y.,

in 18.'il and was graduated from Albany Law School in 1872.

Former Solicitor Oenekal of United States to Practice

Law in Ciik awi.—William L. Fricrson, formerly Solicitor Gen-

eral of the United States, has formed a connection with the firm

of Krnus, Goodwin, Smielanka & Riekard of Chicago.

Death of Massai hi sett* Juik<k.—Judge Arthur M. Alger,

judge <a probate in Bristol county, Massachusetts, died June 2,

at the age of sixty-seven. He lived in Taunton and was graduated

from Boston University Law School in 1870.

Now Prothoxotahy in Philadelphia.—William M. Bunn,

former territorial governor of Idaho, has been elected prothono-

tary of the common pleas and municipal courts of Philadelphia,

succeeding the late Henry F. Walton.

Assistant Attorney General of Minx ksota .—G . A. Young-

qnist of Crookston. Minnesota, has been ap)>ointcd assistant

attorney general of that State by the Attorney General, Clifford L.

Hilton, lie has been a member of the State board of law exam-

iners.

I»f vi it oi Former Arizona Jvuge.—D. H. Pinney of Chicago,

once a resident of Phoenix and a federal judge of the second

judicial district of Arizona from 1882 to 1880, died recently at an

advnm-cd age. For several years he practiced law in Joliet,

Illinois.

CitAViiK ix Jcuh iary of Panama Caxal Zone.—John W.
Hanan of La Grange, Indiana, lias resigned his position as judge

of the United States court in the Panama Canal Zone and has

been succeeded by Charles KeiT of Louisville. Ky.

Illinois Bar Association.—At the forty-fourth annual meet-

ing of the Illinois Bar Association held at Dixon on June 9-11

William L. Fricrson, Solicitor General of the United States, deliv-

ered an address on the "Federal Constitution as Recently

Amended."

Former Assistant Corporation Counsel or New York
Enters (,aw Firm.—Terence Farley, of New York, former

assistant corporation counsel and later chief counsel of the Public

Service Commission has entered the law firm of BLandy, Mooney
Hi Shipman. He served under eleven corporation counsels.

Arkansas Bar Association.—This association held its annual

meeting at Hot Springs, Arkansas, June 2. The subject of the
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address of tbe president, W. F. Coleman oil Pine Bluff, was "Tlie

Crime Wave." Ex-Governor Frank O. Lowdcn'of IllinoU was
one of the principal speakers.

North Carolina Bar Association-

.—The annual meeting of

the Xorth Carolina Bar Association will be held in Charlotte July

0-7. The annual address will be delivered by Junius Parker of

New York on the subject "Increasing Governmental Powers and

Activities." Thomas W. Davis of Wilmingtou is president of the

association.

Delaware Judicial Appointments.—United States Senator

Josiah 0. Woleott of Delaware, who was designated by the gov-

ernor for ebaneellor of that State to suceced Chancellor Charles

M. Curtis, has declined the appointment. But William W. Har-

rington succeeds Judge William H. Bryce of Kent County and

Charles S. Richards succeeds Judge Ilenry C. Conrad of Sussex

County.

Maryland Bar Association.—The twenty-sixth annual meeting

of the Maryland Bar Association was held at Cape May June 30

and July 1 and 2. The opening address was made by the retiring

president, James E. Etigood. Other speakers included Judge John
C. Hose, Representative Philip P. Campbell of Kansas, Atty-Oen.

Alexander Armstrong, Frank W. Grinnell of the Boston bar. and

Mitchell W. Follansbce of the Chicago bar.

Georgia Bar Association—The Georgia Bar Association's

aunual meeting was held at Tybee early in June. Robert M.
Arnold of Columbus, one of the leading speakers, delivered an
address on "Sunday Legislation." William H. Taft was indorsed

for Chief Justice of the United States Supreme Court. Judge
Arthur G. Powell of Atlanta was elected president of tho associa-

tion sutceeding Colonel A. R. Lawton of Savannah.

Woman's Bar Association of Illinois.—Members of the

Woman's Bar Association of Illinois have elected the following

officers for the ensuing year: Mr*. Charlotte D. White, president;

Miss Mnttie Hoff of Clinton, HI., first rice president ; Miss Ada M.
Cartwright, second vice president; Mrs. Rebecca Liss, secretary;

and Miss Cclia M. Howard, treasurer.

Xew Federal Jcdoes.—Chancellor J. Will Rose has been made
a Federal judge for the western district of Tennessee. United

States District Judge Edmund Wnddill, Jr., of Norfolk has been

made a judge of the United States Circuit Court of Appeal, and
his successor as district judge for the Eastern district of Virginia

is D. Lawrence Groner. Judge Waddill sat on the district bench
for 211 years.

Commercial Law Leam'k op America.—The annual convention

of the Commercial Law league of America will be held at

Minneapolis August 811. John L. Flynn of Devils Lake, X. D.,

is president and the executive committee consists of Henry
Dciifsch, Minneapolis, chairman ; Charles X. Orr, S!. Paul, vice

chairman: William B. Henderson. Minneapolis, secretary; E. P.

Allen. Minneapolis, treasurer; James C. Fifietd, Minneapolis;

William P. O'Brien and John M. Bradford, St. Paul,

LonsiAXA Bah Association.—The annual convention of the

Louisiana Bar Association took place at Shreveport, Louisiana,

the first of June. One of the addresses was by Henry P. Darst

on the "History of Louisiana Law." Another important address

was by Arthur A. Bnllantine of Xew York on "Practical Aspects
of the Federal Income Taxation." The annual address was
delivered by the president, Albin Provosty. William H. Taft

was unanimously endorsed for Chief Justice of the Supreme
Court of the United States.

Xewly Appointed Federal Attorneys.—Col. William Hay-

ward has been appointed United States attorney for the Southern

district of Xew York succeeding Franeis 0. Caffey. S. McComas
Hawkins has been named United States attorney for the District

of Columbia. Charles C. Madison is tbe new United States

attorney tor the Western district of Missouri. Louis H. Burns

.has been appointed United States attorney for Louisiana. Xew
as>istnnt United States attorneys inelude William J. White, Jr.,

of Lowell, Mass.; Earl H. Gallup of Albany, and Alexander T.

Blessing of Schenectady, X. \'.

JiiXiE McCloio or Wisconsin.—Misinformation led tbe

editor of this column to announce in the June Xumber of Law
Xotes tbe death of Judge George McCloud of Ashland, Wiscon-

sin. We are glad to inform our readers that Judge McCloud

is still living and in good health. We regret exceedingly our

part in spreading the error and hope that no undue i

Mb. Ji-nti.e Holmes' Xkw Book.—A work to come from

Messrs. Constable shortly, which will make a gjiecial appeal to

lawyers, is a collected edition of the various articles and addresses

on legal subjects written and delivered by Judge Oliver Wendell

Holmes, of the United States Supreme Court. Inheriting much

of his distinguished father's literary skill, Mr. Justice Holmes has

demonstrated time and agnin that the discussion of legal problems

may be made not only interesting, but even fascinating. One

writer has declared that as a stylist be is original and unap-

preached, and that is something to say of an author who takes

law as his subject. Mr. Justice Holmes' best known work is his

masterly book on the Common Law, whicb, besides being interest-

ing in itself, bos had the merit of stimulating other writers to

exhibit the same qualities of the patient examination of legal

pnnci] •les and the art of developing them with tbe skill of tbe

practised litterateur.

—

Law Timrs.

Women as Jcroks.—Recent event* have brought into prom-

inence the unpleasant position of women who are called upon to

serve as jurors in a certain class of case. It was to meet this that

the proviso was inserted in the Sex Disqualification (Removal)

Act H>1!>, which allows the presiding judge "on an application

made by a woman to be exempted from service on a jury in

respect of any ease, by reason of the nature of the evidence to be

given, or of tbe issues to be tried," to grant such exemption. As
w'omen jurors would naturally be unacquainted with the pleadings,

indictments, or evidence to bo given in any particular case, the

proper inference to be drawn from this proviso is that some

notice should be given to women jurors before the jury is sworn,

in order that an application may be made by any woman who

dpsires exemption in such cases. This would permit what the

Times describes as "the feminists, especially the professional

feminists," to exercise their full duty of citizenship but will pro-

tect women in general from listening in open court to evidence

whirh no ordinary woman desires to hear. An attempt has been

made to compare the duties of women jurors with those of the

devoted women who are doctors and nurses. The absurdity of

the comparison is apparent. Women doctors and nurses enter

their profession voluntarily, and discuss medical details in private

with their patients or their professional brothers and sisters only.

* With credit to English legal periodicals.
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In the vust majority of eases the presence of ffomon on a jury is

nil to the good, and if the power given by the Act of 1!>1!> is fitly

exercised by judges—and in this they may rely upon the assistance

of tlie profession—no cause for complaint should arist- in the

future.

"Not Pkovkx."—Mr. Justice Darlings observation in the

Court of Criminal Ai>penl recently that the verdict of "not guilty"

whs the wiuie as the Scottish verdict of "not proven," while in a

sense i|Uite uretirate, is hardly so regarded by the average person,

and one can well understand the preference i.f an accused person

for the English fonu of nitjuittnl over that sometimes employed

in Scotland, which Sir Walter Scott described as a "bastard ver-

dict," adding "J hate that Caledonian medium quid. One who in

not proved pxtilty is innocent in the eyes of the law." "N'ot

proven" has the same legal consequence a* "not guilty"—that is,
;

the accused cannot be put upon his trial again for the same

offence—but, all the same, he is not rehabilitated in the eyes of

his fellows to the same decree as he would liavc Iki-ii had he

been found "not gnilty." It has sometimes been considered that

the verdict of "not proven" bad its origin in a regard for the

tender consciences of Scottish juries, who are usually esteemed to

be sticklers in such matter.-, and who certainly took a strong

stand against the obligation to And unanimous verdicts in civil

cases. Hut it would seem, according to a writer who, a generation

ago, investigated the subject of the forms of verdicts in criminal

cases in Scotland, that it was rather by nccident than of set

purpose that the verdict of "not proven" came to be introduced.
I

"Not proven" and its converse "proven" were, it is said, intro-

duced by the lawyers of the seventeenth century as the appro-

priate verdicts in reference to the indictment. The verdict

"proven" meant that the indictment was substantial and the

prisoner was guilty, while, on the other bund, the verdict "not

proven" meant ttiat the indictment whs not substantiated, and

consequently that the prisoner was not guilty. Till the end of the

eighteenth century four forms of verdict continued in use,

"proven," and "not proven," "guilty," and "not guilty." "Proven"

then fell into disuse, but "not proven" retained its place and nunc

to be recognized as a distinct verdict from and falling short of

"not guilty."

DCPKNIJKNTN Of DKlKASfJi WORKMEN NOT KsTOPPKIt 11Y HlS

I'reviots Claim. The decision of the Court of Appeal in Tucker

r. Oldbury Crbau District Council (IMS L. T. Rep. UC.il: [1!>12]

2 K. B. :sl") was applied by the same court in the recent ease of

Harper r. Dick, Kerr, and Co. Limited, in circumstances which

must he of constant occurrence. In Tucker's case (ubi sup.), it
1

was held that the dependents of a deceased workman, whose death

has resulted from "personal injury by accident" alleged to have

arisen "out of and in the course or* his employment, within the

meaning of section 1 of the Workmen's Compensation Act 1000
i

(li Kdw. 7, p. f>8), have a direct statutory right to claim com-
j

pensation from bis employer. That right is not derived from the I

defeased workman, but is altogether separate and distinct from '

that of the workman himself. A similar statement of the law was
,

made by Lord Finlay in the case of Manton r. Cantwell (12H

L. T. Rep. 4X1; [W20] A. C. 781, at p. 788). Consequently, it

only needed reference to those authorities to enable the Court
:

of Ap|>eal in Harper's ease (ubi sup.) to come to the conclusion

that the dependents of the deceased workman there were not

estopped from claiming compensation from his employers by the

fact that he had, in his lifetime, done the same thing himself

personally. He had made a request for arbitration in respect of

that claim of his, on the ground that he had suffered "personal

injury by accident" which he contended arose "out of and in the

course of" his employment. The learned County Court judge,

however, did not uccept that view of the facts of the case, and

refused to award compensation to the workman. His death hav-

ing subsequently resulted, it was said, from the accident, his

dejHUidents sought to establish a claim to compensation under the

Act, but were held by His Honour to Ik- debarred from maintain-

ing it because the matter was res judicata. Had it not been for

the clear pronouncements of the law which were made in the

cases heretofore referred to, tlk- Court of Ap|>cal might possibly

not have seen their way so readily to declaring that the learned

County Court judge hnd taken an erroueous view of the positiou

of the dependents. So easily might it be supposed that if an

injured workman in his lifetime failed to recover compensation on

the ground that he had been injured by accident, bis dependents,

alter his death, could not set up a claim founded upon the same

injury. But a pertisul of the cases should suffice to convince any-

one that, it having been determined that nothing that an injured

workman mar have done in his lifetime, in order to obtain redress

in respect of the injury which he has sustained, will affect what-

ever rights his dc|K tidents jHjssess, all the doubt that might other-

wise exist will be dispersed.

Compulsion as KxcrsK or Crimi:.— In the trial of a prisoner

by a military eourt in a martial law district in Ireland for the

levying tit' war against the King the defence was raised on his

behalf that he acted under compulsion. "A species of compulsion

or necessity," writes Hlarkstone, "is what our law calls duress per

nienas—that is, threats and menaces which induce a fear of pres-

ent death or other grievous bodily harm, and which take away the

guilt of many crimes and misdemeanours—nt least, before the

human tribunal. And, therefore, in times of war or rebellion a

man may Ik- justified in doing many treasonable acts by compul-

sion of the enemy or rebels which would admit of no excuse in

time of peace." Sir Fitxjumca Stephen, who thinks that Black-

stone's exposition on the subject "sets his weakness in all matters

of speculation in a light as clear as that in which the whole

chapter dealing therewith sets his literary skill," thus speaks of

compulsion as an excuse for crime. "There is very little authority

upon the subject, and it is remarkable that there should so seldom

be occasion to consider it. In the course of nearly thirty years'

experience at the Hur and on the Bench, during which 1 have

paiit sporiul attention to the administration of the criminal law,

I never knew or heard of the defence of compulsion being made
except in the case of married women, and I have not been able to

find more than two reported cases which hear upon it. One of

them is the case of a man compelled by threats of death to join the

rebel army in 17-i'y. (Hex r. McOrouther, 18 State Trials p. 394).

The oilier the case of persons ronqiellcd, 1 presume, by threats of

personal violence to take a formal part in breaking threshing

machines by a mob of rioters so employed: (Hex r. Cmtehley, .'»

C. & I'. p. 133)." Sir Fitxjames Stephen, while observing that

"it is singular that the law on the subject is so very meagre."

says: "It would seem that, in all common sense, the fact that a

crime is done unwillingly and in order tu avoid injury ought to

affect rather the punishment than the guilt." Sir Fitzjames

Stephen does not think that the distinction drawn by Hale
between times of war and times of peace, in respect of the

defence of compulsion, is required, and insists that compulsion bv
threats ought in no rase whatever to Ik- admitted as an excuse for

crime, though it may and ought to u|>erate in mitigation of punish-

ment in most, though not in ail, eases. "If a man chooses to

expose, or, still more, if he chooses to submit, himself to illegal

compulsion, it may not operate wen in mitigation of punishment.

It would surely bo monstrous to mitigate the punishment of a

murderer on the ground that he was a member of a secret society,
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by which he would have been assassinated if he had not committed

murder." This subject, which Sir Fitzjames Stephen, writing

upwards of a generation ago, considered "of little importance,

although of considerable theoretical interest," has been brought

within the domain of practical application by tribunals dealing

with matters involving the issues of life or death.

Napoi.rojj and the Law.—To the lawyer—a fact almost

ignored by the general public—there are two aspects of the

character of Napoleon, the centenary of whose death occurred on

May 5, with commemoration* beyond tbe limits of France. In

him we see the great warrior and founder of civil order of a large

portion of contemporary society, for it must be not forgotten that

the codes of Napoleon, imposed on many European States in time

of war, became the basis of, or were adopted by, these countries

UK their laws in time of peace. From this aspect Me. Henri

Robert examines Napoleon's career in the Kevur tie Paris in an

article entitled Xapoktm et lu jwitice. At St. Helena the grand

ruiw.-u said: "My true glory is not in having gained forty battle*

Waterloo has effaced all the victories. That which nothing can

efface ami which will live forever is my civil code." Me. Henri

Hnbert hold* that the civil code wax the first thought and the

last preoccupation of the Consular Government, and that it was

not n banal spectacle that this artillery officer, n general of

thirty-two years, should be seen presiding over an assembly of

learned lawyers, discussing with them technicalities for which it

might have been considered lie whs but ill equipped. Napoleon's

mentor was Tronchet, who hnd stood by the side of the venerable

Mulesherbes when pleading for the life of Louis XVI., and ho

counselled and toned down some of the views of Napoleon, who,

however, in debate carried the high hand, checking digressions

and bringing bark the discussion to the immediate object. He
wuuld interject: "Is it useful f Is it just f How was it done

formerly? How is it done elsewhere

f

-
' But wlien he gnve an

opinion he gave it with all military firmness. He had Borne strongly

picturesque fancies, an inmnncc of which was his intervention in

the marriage laws proposals. The jtcrsonal influence of the lirst

consul succeeded in keeping the editors of the civil code in a

spirit essentially moderate, practical, and reasonable, nnd it is in

this that this work carries his mark. .Me. Henri Kobert considers

that if the civil code owes much to the spirit of Bonaparte, it

owes still more to his will, for without this will, which knew how

to impose itself on others, this work without doubt would never

have wen the light of day. Napoleon acquitted himself with the

same ardour in the criminal codes of 1808 and 1810, the organisa-

tion of the magistiuture, and the re-establishment of the Bar. In

the struggle for the maintenance or suppression of the jury, per-

haps for the lirst time in his life he showed hesitation. Strong

reasons for the retention and suppression of this institution were

urged, and be hesitated to excite regrets by suppressing it, yet ut

the same time be desired that the suppression of crime should be

liruilv assured. "They wish a jury," he concluded. "Let it be.

But henceforth let it be presided over by high m«</isfro**." Me.

Henri Kobert concludes that, to judge Napoleons action with

equity, it is necessary to place side by side what he found and

what he left: he had found a society completely disintegrated,

nearly engulfed in anarchy, and, in a few years, he made arise

new order out of disorder. In truth, this is sufficient for the glory

of the man.

l,oim Robertson*.—An incidental reference by Ixird Stralb-

elyde, in the latest instalment of his sketch of Lord Fullciton, to

I,ord Robertson not the I-ord of Appeal of that name, but the

Scottish jndge who was promoted to the Bench of the Court of

in 1S43—who is mentioned as "a greut joker and the best

jury counsel of his day," calls up the memory, says the Low
Time*, of one of the most picturesque of Scottish advocates and

judges of bis time, with whose personality a host of facetious

anecdotes are associated. Intimate with Sir Walter Scott, whom
he designated as "old Peveril," to be by him in return named

"Peter <>' tbe Painch" (paunch), in allusion to bis marked

rotundity of figure, he was present at, and took a lively part in,

tbe fnmous Theatrical Fund dinner in 1827 when Scott avowed his

authorship of the Waverley Novels. Like so many of Scott's

associates at the Scot* Bar, Robertson dabbled in literature, and,

to the astonishment of not a few who only knew him as a judge

and joker, he broke out into verse, the publication of which

prompted Ijorkhnrt to compose the famous epitaph:

"Here lies that peerless paper-peer, Lord Peter,

Who broke the laws of God and man and metre."

His wild burlesque and jocosity afforded much mirth in hi

day, and a few of his facetious displays are still remembered. Dr.

John Brown in his "Hois* Subsecivas" declares that it was not

easy to exaggerate his comic powers, and tbe Doctor cites as an

illustration of Robertson's humour, the famous story of how, as

a young man, Robertson contrived to abate a young Oxford prig

who was spoiling the mirth of some Edinburgh dinner party by

talking Greek and quoting bis authorities. As he remorselessly

went on, Robertson, with a look of intense innocence, said, with

great solemnity: "Not to interrupt you, sir, but it strikes me that

Dionysius; of Ilalicaruassus is against you." The prig reeled, but

recovered and said: "If 1 mistake not, sir, Dionysius of Haliear-

nassus was dead ninety years or so before tbe date I waa men-

tioning." "To be sure he was," replied Robertson. "I very much

beg your pardon, sir; I always do make tluit mistake. I meant

Thaddeus of Warsaw!" But while "Peter" Robertson—his real

Christian name was Patrick, but he was always known as "Peter"

—was in the public mind chiefly noted for his merry japes, it

must not be forgotten that he was a distinguished advocate at the

Bar and an excellent judge when he reached tbe Bench in 1841

While at tbe Bar he enjoyed a large practice both in the Court

of Session and before tbe General Assembly of the Church of

Scotland—the latter forum afforded many opportunities for

forensic displays a generation or two ago—and he was engaged

in many causes celebres. He was one of the counsel for the

defence in the Burke and Hare trial in 18*29, and some years later

he made a gallant defence on behalf of the Glasgow cotton

spinners liefore Hve judges who were described by some friends of

tbe prisoners as "five villains in scarlet," whereas the prisoners

themselves were spoken of as "five respectable gentlemen in

black." This trial excited great public interest at the time. It

occupied eight days, and the Ijard Justice-Clerk (Boyle) took

fourteen hours to sum up, a circumstance upon which Corkbum
made tbe shrewd comment that a jury may fairly think that the

guilt could not be very clear when it took tbe judge fourteen hours

to unfold it. Robertson and Duncan M'Neill—later Lord Colonmy

—who was with him. succeeded in persuading the jury to acquit

the prisoners on the graver counts of the indictment, but did not

succeed in securing a complete acquittal, and the prisoners were

sentenced to transportation. Robertson became Dean of

Faculty in 1812, mid, as has been said, became a judge in tbe

following year. In 1848 he was elected Lord Rector of Aber-

deen Cniversity. He died in 18-V>, and by his death made a con-

spicuous gap in the legul and social life of Edinburgh.

"In matters' of

is always a good reason for

in Prigg e. Pennsylvania, Hi Pet. 64.1.

a power liable to be abused

it."—Per Story, J.,
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(Obiter pitta

As It Snoru> Be.— Fine r. Lawless. I K) Tenn. Itio .

Snu, Pknuini,.— Fought v. Krewing Co., 1!»3 111. App. 572.

Si utxn, I).»vs.— In Moves r. Masters, 17 Okla. 460, the Masters

won, as per usual.

Tut: Woes or Wok.*. In Woes r. St. Louis Transit Co.. 193

Mo. <>U4, a directed verdict lor the defendant was allinned.

A H'UsE I)iyiiiu>. -The names of roundel for appellant in

Moore r. State, l"Jf> Ark. 177, are given a* "Unit ton r. Hratton."

Is it any wonder the judgment was aliirmed?

Tiir. Ou> (tiiiiKit t 'HAXoKTii.—" 'Ciog' is n technical tenn

applied to a •jrnnnliir mass of fired elay which it* used for temper-

ing clays." See In re Independent Sewer Pipe Co., 248 Fed. 547.

A tjc Kstion OK Taste. '•There are t<i lis no ties at all in just

being a father. A son is distinctly an acquired taste." Per lley-

wood Itroim in Af ie Y.,rk Tnlmnr. F.vidcntly written the morn-

ing niter, which may aeeoiitit for the Hioiiu taste.

Dlw.ksrrv.— In IVople r. McMillan, 1S7 X. Y. S. 471, it

appeared that nlnoiijr those who rented a eertain hall for their

meetings were the (h.spel Mission, the .Jewish Society, the Old

Maids' Convention, the Orangemen, the Odd Fellows, and the

Masons.

Slaw ii Tin: ScKii'Ti iif.sf And Help Cs Oi't.—In People's

(ias. ete., Co. r. Oswego, HIS Misc. 247. Mr. .lustier Ross speaks

of "Ksau ol old. who sold his birthright for a 'meal of hread anil

pottage."" It is fair to nssume that the words quoted by the

learned judge are intended to he taken from (lie Bible. But

where.' Can any of our renders find them? We ean't.

Ax Kni;i.ish "Ad."'— W'c see in an advertisement appearing in a

ni-ent issue of (he Ixjndon Lair 'linun. that Spink & Sou lAti.

"he',' to iiilinillle (lint (hey Millie jewels, plate, nud effects of

deceased estates." To us, "deceased estates" are about like purple

cows. We never saw one an.l we never hope to see r , but we
would rather see than he one.

AvirriiKii Kxci.ish "An." In the same issue of the hair Times,

we tind another ud. reading as follows:

Ol.l Si-ulrh Wlii+k'i; <|uali1y excellent: highly
guaranteed produce ,.l Sent land; 14."> s. per dur.cn ease, caniagc
paid. Write for list.

Sinee it appears in a law magazine, this nil. must In- designed to

appeal to lawyers, i.e.. Knglish lawyers. "From envy, hatred, and
malice . ami all itn< haritnbleness, liood Lord, deliver us."

t'ul'i.ii I.awviks A'.ui E .'--There is considerable agitation in

New York State at the present time in favor of n constitutional

I PATENTS
Business from noo-resldeol attorneys especially solicited. Highest
rrf«r«nc«; best serrices. Counsel hering clients who wish to patesl

l as* invited to write tor full particular* u "

D. C
WATSON £. COLEMAN,

PATENT LAWYH «24 F Street N. W..

amendment permitting majority verdicts by juries, and it in also

Win« seriously proposed that the exemption from jury duty

extended to lawyers, among others should be abolished. Our
ollice boy says tliat if tlie latter proposition should be adopted, the

majority verdict amendment would lie an absolute necessity.

The Retort Sardonic—"It is also claimed that it was error

for the district attorney to say in the course of his argument:

•I ask you to llnd him guilty as chanted in the indictment.' This

statement could Hardly be prejudicial. No doubt the jury by that

time had discovered that the purpose of the prosecution was to

secure conviction of the accused of lite crime charged, and it would

seem that the district attorney might just us well openly and

frankly admit that fact, as to make any efforts at concealment of

his purpose." -Per Donahue, J. in Nichamin v. I'nited States,

2ti.t Fed. 882.

Sfuii.Ai. Reservations.—In Olitsky v. Kstersobn (N. J.) 108

Atl. 88, an action to cancel a deed for undue influence, Vice

Chancellor Rackes said of the grantor: "Shortly after the

marriage, two notes of >Kt
r
0rt0 each, upon which lie was indorser

for pay, were protested, and the milkers, one of whom was Wine-

beivt, were adjudged bankrupts. Tlie prospect of a total low

made him 'sick,' indeed, but with an ailment that does not yield

to medication. He was grief-stricken and heartsore, no doubt,

and suicidal with reservations." Just what the reservations were

does not appear, hut, like some other reservations of which we
have heard, they evidently cut tlie heart out of the suicidal inten-

tion, for the man died of
|

Plenty ok Room at the Top—"An attorney who measures up

to the highest standards of his profession must not only be learned

in jurisprudence, hut must be ever alert to encourage and even

to urge upon his clients the recognition of moral obligations as

well as a compliance with statutes as interpreted by decisions.

The lawyer, who knows only the law. and not the principles of

righteousness and justice upon which law should be founded,

fails to realise that with intellect, but without conscience, he can-

not discharge his duty as a member of tliat profession which

peculiarly requires a clear conception of the great fundamental

distinction between right and wrong, whenever a moral

is involved." See Cochrane r. Oarvan, "Jti.! Fed. 040.

'•One definition of a word does not express its whole i

or necessarily determine the intention of its use. If so, the

interpretation would not be difficult, and the application of the

language of a law or contract would tie ns unerring as easy."

—

Per MeKenna, J., in Osborne e. San Diego Co., 178 I". S. 38.
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The Real Internationalism.

The term "internationalism" lias come into ill repute

of late, because it has been so frequently associated

with projects to surrender American national rights to

a kind of supergovernment, and with propaganda look-

ing to tho overthrow of American institutions and tho

establishment in their stead of some sort of a branch of

an international Soviet. But the fact remains that it is

foolish if not impossible for this nation to pursue a policy

of Chinese isolation, and fatuously deem itself beyond the

need of learning from others and removed from the duty

of assisting others. An internationalism which seeks

mutual good will through mutual understanding and help-

fulness is so desirable as to be well nigh a necessity. For
that reasoti the bar, whose members are everywhere leaders

in the political life of the nation, will take more than a

passing interest in the Institute of Politics to be conducted

under the auspices of Williams College during the month
of August, at which leaders of the political thought of

several nations, the best known perhaps being James Bryee,

will deliver a course of lectures on the political life and
foreign relations of their several lands. A single Insti-

tute of this kind will of course produce hut little* effect

outside of some addition to the culture of thttse who arc

ablo to attend. But the idea has great possibilities of

future development, because it approaches international

problems from the side of education. International nego-

tiators each seeking the best possible bargain, and Hague
Conferences wrangling over the formulation of rules are

designed to bring out international selfishness. But an
Institute of international instruction, making no law or

treaty, but merely promoting the mutual understanding
and good will on" which future laws and treaties will be

based, cannot but raise the standard of tho relation of

nations to each other. Education is the true cure of many
of the ills which it has been sought in vain to remedy by

law, and there is no reason why this should not hold good

in international as well as in domestic affairs.

Tho True Road to Progress.

This is pre-eminently an era of agitation and change.

It would be impossible to enumerate the organizations

now engaged in separate efforts to bring about some more
or less drastic change in our institutions and laws. Zealous,

self confident, intolerant, impatient of delay, they heap
obloquy on any person who opposes their measures, and
ascribe evil motives to every differing opinion. All too

often the means is forgotten in the end. As a result, the

councils of state are disturbed by incessant clamor, und ill

advised measures arc forced through under a pressure of

intensified lobbying. Good cannot come of any such

process. Reform is an evolution which should proceed by
slow and orderly steps till in its final stage it represents

the best thought of the nation. In the course of the memo-
rial addresses on the occasion of the death of Chief Justice

Start of Minnesota (see vol. 41 Minn. Uep.J there was
read the following unpublished memorandum of the late

Chief Justice: 14A reform movement ought not to bo sent

straight to tho mark, like a cannon ball, without regard

to the wreck aud ruin which may follow. It should he
strenuous, but fair; persistent, but deliberate; it should
be based upon justice and controlled by reason, for no
IN-rmanent reform can or ought to be secured in any other

way." The legal profession has been much maligned for

its conservatism, but its members should not be induced
thereby to forget that if tho existing craze for legislation

is not to lead to an insufferable tyranny and to the destruc-

tion of the institutions on which tho economic future of

the nation rests there must be a conservative force, and
one which is actuated not by alarming self interest but by
a broadminded ability to distinguish between institutions

and their abuses. Such a force the bar has been in tho

past and it is to be hoped that it will not abrogate its

function, but will on tho other hand regard it as a duty
whose adequate performance requires an elevation of the
standards of tho profession and an extension of its influ-

ence.

Experimental Evidence at to Finger Print*.

T t is one of the defects of our rules of evidence that an
A expert testifying to a little understood matter of science

eannot ordinarily be tested or corroborated by a demon-
stration or experiment in the presence of the jury. Thus
in many jurisdictions a handwriting expert cannot be re-

quired to distinguish between the genuine and the spurious
signatures in a number prepared for a test. There are
many instances in which a com|>etent expert could greatly
strengthen his testimony by a brief demonstration of the
science of which he is an exponent. In a recent case (Moon
v. State (Arizona) 198 Pae. 288) finger prints found
at the scene of a burglary were the principal evidence
relied on to connect the accused with the crime. After
an expert had testified that the prints were identical with
those of tho accused, he withdrew from the room and in his
absence two finger prints of each member of the jury wore
made. The expert was then recalled, and ho developed

Digitized by Google



LAW NOTES [AlTQUST, 1921.

will never be uniform until Congress puts the air on the

same basis as the high seas with respect to navigation and

establishes a code of rules as simple and direct as that

which governs maritime navigation. The states will, as

in the case of the automobile, vary from undue laxity to

unreasoning hostility. Incidentally state lines are not as

definitely fixed in the air as on the ground, and some
perplexing questions of jurisdiction may arise if the matter

is left to state regulation.

Shall We Abolish the Jury?

There seems to be a considerable renewal of late of the

perennial discussion as to the wisdom of abolishing

jury trial in civil cases and submitting litigated issues of

fact to a bench of three judges. The arguments in favor

of the proposition are obvious enough. The jury system is

expensive, and it works considerable inconvenience to those

drawn on the panel and compelled to abandon their busi-

ness for a nominal compensation. Theoretically a trained

and educated judge is far better able to weigh evidence
than twelve laymen of average or sometimes of subaverage

intelligence. But it is open to serious question whether
it is not in theory only that this is so. Years spent in the

residing of the discussion of questions of fact by appellate

courts leavo an impression that, with the exception of a

few judges seeming to have an aptitude for that work, the

merits of the case are not arrived at any more frequently

than by juries. Theoretically, reason is the highest of

human attributes and reasoned consideration tho surest

road to tho truth. In practice, in dealing with the ordinary
affairs of men, common sense, which can make no argu-

ment for its belief, often hits more closely to the mark.
And, unorthodox as it may sound, there is much to be
said for the view that the power of juries to decide cases

contrary to law is an asset of the greatest value. Law is

a system of general rules, and no general rule can be
devised by man which will at all times work justly and
equitably. The books are full of cases in which the courts
have lamented tho fact that the law compelled them to

•pronounce a decision which worked hardship in the partic-

ular case. Judges must think of precedent, of future cases,

of the uniformity of the law. Jurors are concerned only
with what is right in the particular cise. Their verdict

makes no precedent and affects no future decision. They
can do justice to the parties before them, indifferent to

what was done in the past or may be dono in the future.
And because justice is a flying goal and not a fixed stand-
ard, juries are often in advance of the law. Long before
it was recognized in the workman's compensation acts that
an injured workman is entitled to have his compensation
made a charge on the industry juries saw the justice of
the proposition and fonnd for the plaintiff in personal
injury cases in the teeth of the instructions. With all its

faults it is believed that the jury system is in practice
the best means of administering justice.

the twenty-four prints by means bf finger print powder

and correctly separated them into pairs. Holding that this

demonstration was proper, the court said: "In the present

instance the evidentiary value of the abstract explanation

of the methods of the system of developing finger print

impressions given by the expert witnesses was probably

difficult for the jury to grasp. To most of us it is very

hard to conceive that there cannot bo two fingers that are

exactly alike. But as the methods of tho system were
susceptible of actual demonstration by means of a test,

wc can see no reason why such test should not bo made.

L'pou the point wo reproduce the reasoning of counsel for

the state: "To a layman, unsophisticated and incredulous,

the idea that a finger laid on a clean sheet of paper, leaving

no visible trace, thereby leaves a signature upon that paper,

absolutely aud positively, is a fact startling enough, but to

see that finger print developed under the finger print

powder is a demonstration impressive and convincing. It

might well be that until a juryman witnessed this demon-
stration he would never believo that a plain porcelain slab

would reveal the incriminating finger print, but having
soen their own finger prints developed from invisible im-

pressions on sheets of paper, it was no longer a question

of speculation; it was to tho jurymen a fact as common-
place as radium or wireless or flying in the air.' " Care-

fully guarded against abuse by tho discretion of the trial

judge, it would seem that similar experiments might bo

introduced in many instances to augment or weaken the

assertion of an expert as to a matter on which an un-

trained juryman can form no critical judgment but must
rest on tho assertion or discard it because it does not square
with his idea of what is possible.

Accidents from Use of Air Craft.

T x the issue of Law Notes for August, 1900, what was
A practically a pioneer discussion of the Biibject indulged
in some speculative consideration of the legal phases of

the accidental injuries which might be inflicted by the fall

of air craft or the dropping of articles therefrom. While
tho subsequent years have produced no adjudications on
the subject, they have witnessed enough injuries to show
that tho speculation was not visionary and that a consid-

erable body of law will eventually develop on the subject.

There is one class of injury which has been sufficiently

frequent to show the need of legislation, ue., that arising

from the circling of airplanes over places where a large

number of people are congregated. A recent aceidpnt
attended with a number of fatalities is fresh in the public
memory. The fact that the promoters of the plan were
persuaded to abandon the project of hovering in airplanes
over the Dempscy-Carpentier fight probably averted
another disaster. A plane, flying low over the national
championship tennis match Inst year, fell, no one being
injured except the aviator. Such a full is almost always
duo to some breakage or engine trouble which may well
l>e considered legally as inevitable accident. There would
therefore be no liability unless the act of flying over an
assemblage is held to be of itself negligent. It should be
made illegal, not only to prevent accident but to fix the
liability in cose of a disobedience of the prohibition. Such
legislation is practically universal in Europe and has been
adopted in a few American stntes. This, and similar regu-
lations which the increase of aerial navigation will require

ReEulatin K Prescription of Intoxicant;.

A FEW prominent lawyers in Congress have summoned
*» up the courage to protest against the act limiting to
an amount so small as to be useless tbp prescription of beer
as a medicine. That tlte bill is an outrageous and imper-
tinent intrusion on the province of a physician to use his

judgment as to the treatment of disease is apparent to
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is not warped by bigotry. In addi-

seem that, as has been pointed out

evoryone whose mind
tion thereto it would
by Senator Knox and others, the act is invalid. The power

of Congress to deal with this subject is not inherent or

derived from any broad grant. It is drawn wholly from
the 18th Amendment which authorizes "appropriate legis-

lation" to prohibit the sale of intoxicants as a "beverage."

It ie hard to sec how there can bo spelled out of that grant

a power to enact any statute whatever as to the use of

intoxicants as a medicine on the prescription of a phy-

sician. The power rests, if it exists, wholly on tho right

to prevent evasions of the prohibition against sale for

lieverago purposes, on the same theory which sustains tho

power to prescribe a standard of alcoholic content which

includes beverages which are not intoxicating. But the

cases are not at all parallel. A prohibition of the sale of

"intoxicating" liquor necessitates a legislative definition

whose correctness it may be the courts are not at liberty

to review. But that is a very different matter from making
a power to prohibit sale for one specific purpose cover

legislation relating to a sale for a different and equally

specific purpose.
i

The Latest Absurdity.

Thk latest exhibition of the humorless zeal of the aver-

age "reformer" is a bill to prohibit the smoking of

cigarettes by women in the District of Columbia under

penalty of a" fine of $100 per cigarette. Perhaps in these

days when the police power seems to have gone mad a pro-

hibition of the smoking of cigarettes might be sustained.

Possibly even the ludicrously excessive penalty might not

lead to judicial condemnation of the act. But it would

seem that tho day is past when such a statute can validly

be made applicable to women alone. The mid-Victorian

woman who owed her right to exist to the benevolent pro-

tection of the male sex is no more. Women to-day stand

on a footing of political equality with men. In business

and professional life they compete on equal terms. In

view of that fact a distinction in the regulation of per-

sonal habits would not seem to be justifiable. It hns often

been said that the police power grows with changing con-

ditions. It certainly should be equally true that it shrinks

with changing conditions, and that a sex which has won
economic and political equality .may not be subjected to

a benevolent protectorate. It is quite possible that many
of the special privileges now accorded to a woman by the

law should bo abrogated, leaving her on terms of strict

equality with the other sex. But certainly it is not right

that she should lie subjected to discriminatory restrictions

and it should not be constitutional thus to discriminate.

O 1

Smelling Out Crime.

|i.i> Si, iT in," dear to our boyhood days, derived his

me from a mere figure of speech and not from
any peculiar susceptibility of the olfactory nerves. But
the exigencies of the ISth Amendment have brought into

existence the genuine and literal sleuth hound of the law.

In F. S. v. Uorkovsk-i, 208 Fed. 408. it appeared that

certain prohibition officers, smelling raisins cooking, fol-

lowed the scent to a nearby residence, broke in and arrested

the occupant for operating an illicit still. In sustaining

their act the court said: "If an officer may arrest when he

actually sees the commission of a misdemeanor or a felony,

why may he not do the same if tho sense of smell informs

him that a crime is being committed ? Sight is but one

of the senses, and an officer may bo so trained that the

sense of smell is as unerring as the sense of sight. These

officers have said that there is that in the odor of boiling

raisins which through their experience told them that a

crime in violation of tho revenue law was in progress.

That they were so skilled that they could thus detect

through the sense of smell is not controverted. I see no

reason why the power to arrest may not exist, if the act

of commission appeals to tho sense of smell as well as to

that of sight." Of course it is not particularly difficult

to detect the odor of raisins cooking. But that the expe-

rience of a prohibition agent endows him with the ability

to detect that subtle difference of aroma which differen-

tiates raisins designed for use in the making of intoxicating

liquor from those destined to find their way into raisin

pie or rice pudding rather staggers the credulity of the

profane. Evidently the age of miracles is not past, and

it is a wonder that this one is not cited more frequently

to prove the divine origin of the Volstead Act. But it is

no wonder the prohibition fanatics are seeking the aboli-

tion of jury trial. Imagine what a jury of twelve sensible

men would have thought of that testimony. Of course the

testimony of the officers as to their ability was not con-

troverted. An attorney who would think it necessary to

adduce testimony on the issue whether a person standing

outside a house can tell from the odor of raisins cooking

therein the purpose for which they are intended would
expect prompt commitment for trilling with the court.

Practice of Ijiw by Trutt Companies.

here has been considerable discussion of late of the

propriety of trust companies being permitted to draw
wills, title papers, and the like. Certainly the public in-

terest would be better served if these acts were performed

by lawyers. There is a deceptive simplicity about the

filling up of a printed blank ; how deceptive every lawyer

knows and the law reports plainly reveal. The neglect of

matters trivial to a layman may unsettle a title or at least

cause litigation. Of course a trust company may employ
a lawyer to do these things, but it is in a sense degrading

to the bar that its members should practice their profession

for the profit of a layman. Moreover, the practice works

a distinct hardship to the young lawyer. Precluded by his

youth from obtaining important business at the outset of

his career, collections and the drawing of papers are his

principal means of livelihood. Forbidden to advertise or

to solicit business, he is thrown into direct competition with

trust companies and collection agencies who do both,

I'nder those conditions it is not to be wondered at if pro-

fessional ethics sometimes suffer. There is a legitimate

and lucrative field for trust company activities entirely

outside the practice of the law, and to it they should be
confined by strict and well enforced statutes. The bar does

not do itself justice by being lax in tho protection of the

zone of its professional activities from encroachment. The
lawyer practices his profession under a license, is bound
by an oath of office and is subject to a stringent code of

ethics enforced by appointed agencies. It is not to tho

public interest that any activity within the domain of tho

lawyer's duty should be taken out of the hands of a pro-
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fession thus safeguarded and given over to men governed

only by the standards of commercial business.

Room for Co-operation

Is the May, 1921, number of the Michigan Law Review
the president of the Detroit Trust Company presents

in an able manner the idea of the trust company as an'

agency co-operating helpfully with the legal profession.

He summarizes his conclusions as follows: "Through its

trust department, the trust company is of valuable assist-

ance to lawyers: by furnishing them with data and infor-

mation as to the results of operation under typical trust

clauses in wills and deeds of trust ; with reference to safe-

guarding and placing limitations upon investments of trust

funds; in the framing of provisions for directing dis-

bursements of proper character for the protection of trust

property; in preparing the directions for the handling of

amortization of premiums paid for securities and dis-

counts, with reference to the rights of life-tenant and re-

mainderman; in stating the limitations u|K>n the jMtwers

of trustee that may be advisable, and such as are practically

enforceable; in the determination of difficult questions of

accounting, particularly where the interests of life-tenant

and remainderman are involved : in giving the lawyer the

benefit of its experience, through its officers and specially

trained employees, in the handling of real estate belonging

to its trusts, and problems relating to fire, marine and other

kinds of insurance, in taxation, in business questions aris-

ing in tlio operation and liquidation of industrial and

other concerns, and in many other trust and fiduciary

relations, as trustee under mortgage, registrar and transfer

agent, et cetera." It is to lie noted that nowhere in his

article does he refer to the drawing of wills, deeds or the

like by a trust company employee or claim that this is

within the province of such a company. As thus limited

in their functions there certainly is no necessary conflict

of interest between trust companies and lawyers, but much
field for mutual helpfulness. There are many executor-

ships, trusteeships and the like which lawyers would prefer

to turn over to trust companies if assured of recognition

in the legal matters pertaining thereto. Such a discussion

as was recently held before the New York City Bar Asso-

ciation in which lawyers and trust company officers par-

ticipated will go far toward eliminating the abuses, and

similar discussions should be held in even- large city.

VETERANS' PREFERENCE LAWS

Faithful service and devotion to duty have always lieen

regarded as a good consideration for preference or promo-

tion in every department of life, public and private. Par-

ticularly is this true with reference to those who have sac-

rificed and suffered in defense of the nation. As was said

bv Mr. Justice Rrower in A>tr« v. T. 177 1'. S. 290.

20 S. Ct. 574, 44 U. S. (L. ed.) 774. "no thought fid

person questions the obligations which the nation is under

to those who have done faithful service in its army or

navy." From the earliest times most nations have con-

ferred honors on those who have rendered distinguished

service to the state in war. And that our country has not

been ungrateful and has not failed to recognize this service

and show its appreciation in a substantial manner is evi-

denced by the nurnorous.pcnsion laws of the federal govern-

ment and the individual states as well as laws exempting

veterans from various duties and obligations and granting

them preferences in many instances. The pension laws

enacted by the federal government are the most munificent

known in the history of the world, and the states are not

fai* behind the national government in expressing their

gratitude in a material way.

lint it appears that it is not only from the motive of

gratitude that the government rewards its soldiers and

sailors ; there are other considerations of a more material

nature that have been recognized in granting these prefer-

ences. Thus, aside from the gratitude felt toward those

who have faithfully served their eouutry in war, and the

desire to reward them, it has been said that the experi-

ence and training derived from military service alone con-

stitute a reasonable and substantial consideration for mak-

ing a preference1 in favor of veterans. Thus in Goodrich

v. Mitchell, «H Kan. 7o5, 75 Pac. 1034, 104 A. S. H.

429, 1 Ann. Can. 2SS, 64 L. R. A. 945, it was said: "The
love of country that induced them to fight for its existence

and defend its institutions is some assurance, at least, of

loyalty and fidelity in the civil sen- ice. In the nature of

things, the discipline of the army and navy tended to pro-

mote promptness, respect for authority and obedience to

law. courage to meet difficulties and overcome selfish and

sinister influences, steadiness of purpose, perseverance, and

devotion to duty. These considerations may very well have

appealed to the discretion and judgment of the legislature

in determining who could render the best service to the

public, and we see no reason why they are not reasonable

and sufficient. In the civil-servico laws of the country,

conceded to be beneficial and valid, a preference is given

because of the former experience in the public service, and

why should not the public service of those who imperiled

their lives in the defense of their country receive like

recognition and preference?" A similar theorv was ex-

pressed in Brotm v. Rimctt. lflfi Mass. 14, 4:5 X! E. 1005.

55 A. R. R. 357, 32 L. R. A. 253. wherein the court said:

"It may be said that, other qualifications being equal, there

are reasons to believe that a veteran soldier or sailor often

will make a better civil officer than a person who never

has been subjected to the discipline of service in war, and

it is distinctly a public purpose to promote patriotism

and to make conspicuous and honorable any exhibition of

courage, constancy, and devotion to the welfare of the state

shown in the public sen-ice. These things we assume the

legislature may take into account in providing for appoint-

ments to office where the qualifications are not prescribed

by the constitution.*' That the means adopted in many
instances, particularly with res|ieet to the relief of those

incapacitated by physical wounds, seem inadequate, slow,

and inefficient, is due to the cumbersome methods of doing

business and the restraints by which a big democratic gov-

ernment rinds itself Wind rather than to any lack of

appreciation of and desire and willingness on the part of

its citizens to show their gratitude.

Hut, however anxious they may lie to express their love

and gratitude in a material way, like all other govern-

mental activities the form and manner of so doing is sub-

ject, to certain well-defined governmental limitations, and

in their zeal to aid th<«e who were willing to give their
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all for their country they sometimes overstep the mark, i

and laws intended for the benefit of veterans are not only

nullified but may be the cause of working positive harm.

This is evidenced in a measure by the Xew \ ork law

granting to veterans of the World War preference with

respect to promotions in the civil service, which the Court

of Appeals of that state has just declared to lie unconsti-

tutioual. According to the press reports more than two

thousand appointments have been made under the pro-

visions of that law, all of which may have to be cancelled ,

as a result of that decision. That preferences may law-

fully be granted to veterans is well settled by the courts
,

of both the nation and the states. JJut the nature and
extent of those preferences are governed by the limitations

!

applicable to any other governmental activity, and it is to

those limitations that we must look in order to determine
|

whether a particular preference may or may not be
!

granted.

The general doctrine is that, "in the absence of const i-
'

tutional limitations, the legislature may prescribe how ami

by whom offices may be tilled. There is no contract right

or property interest in an office, and hence the eonstitu- •

tional provisions relating to the preservation of rights

therein have no application. An office is a public agency,

and an officer is a mere agent of the public, entitled to

exercise the functions and perform the duties of his office I

for the public lienetit and not for his own. The main con-

sidcrat ion in the selection of officers and agents is the public

welfare, and the state, like any other principal, may select

its agents and determine for itself who can best accomplish

its purpose and whose appointment will best subserve the

public good. Where the constitution prescribes a method
or inipost-s a limitation, the legislature is to that extent .

guided and controlled in choosing its officers; in the absence

of such constitutional limitations the legislature is free

to express its choice which may include the giving of a

preference to veterans of its wars. However, there is one
j

constitutional limitation that is embodied in one form or
\

another in all of our constitutions, state and federal, and
that is the prohibition against class legislation, the grant-

ing of special privileges and immunities, and it is this

provision which has been most often invoked to defeat

the preferences granted veterans in civil service statutes,
j

The constitutionality of acts creating preferences in

favor of veterans has ls-cn much debated, and it has l>een

said that they should be given a construction which limits

them within closely confined boundaries, and an extension

of a preference.in favor of veterans should not be implied

from equivocal words. Phillips v. Metropolitan I'ork

Commission. 215 Mas*. "><>2, 102 X. E. 717. Ann. ('as.

19141) 724. The holding in that case would seem to carry

this doctrine to an almost unjustifiable extreme. It was
therein held that under a statute providing that the word
veteran 'Shall mean a citizen of this Commonwealth who
distinguished himself by gallant and heroic conduct while

serving in the army or navy of the United States and has

received a medal of honor awarded from the President of

the I'nited States,"' one who bad lieen awarded a medal
by the Sivrefary of the Xavy was not included.

The Xew York statute heretofore mentioned went as

far to the extreme of liberality as the Massachusetts statute

was grudgingly restrictive. The former statute, which has

just been declared unconstitutional, provided as follows:

"Any jierson who took and passed such an examination

(an examination for promotion) ami thereafter entered

the military or naval service of the United States . . .

shall be preferred for any appointment or promotion there-

after made in such grade in the department in which he

shall be employed."

This statute was bitterly attacked by the Civil Service

Reform Association in an action to prevent the civil service

commission from certifying the promotion of a war vete-

ran who stood Xo. 3G.'J on the eligible list. It was con-

tended that under the law a man who had been dishonor-

ably discharged from the service might be entitled to pref-

erence, that promotions under it could l>e made regardless

of the service which had l>cen performed, it being possible

for a man who had been discharged after a very brief

service because of the development of flat feet or other

minor physical disability to receive preference in promo-

tion in the same degree as one who had distinguished him-

self by gallant action and had been decorated therefor.

However, there are certain well accepted lines of deci-

sion touching such acts. For instance, it seems to be the

generally accepted view that a statute declaring that per-

sons who have served in the army or navy during a war,

and have been honorably discharged therefrom, shall be

preferred for ap]H«intment to public office or on public

work over jiersotis of equal qualifications, is not violative

of the constitutional rights guaranteeing equality of privi-

leges and immunities. In Mniti r of Sulliron. ."«."> Hun 2So,

8 X. Y. S. 401. the court, upholding a statute giving

veterans preference on public works, said: "We think that

the constitutionality of this act is reasonably free from

doubt. It does not seek to abridge rights guaranteed by

the constitution. It does not discriminate as to eligibility

to or qualification for office. It simply regulates the

agencies for service upon the public works of the munici-

pality. We suppose that this entire subject is under legis-

lative control. The legislature may lawfully provide for

the doing of public work in such manner and with such

agencies as it deems proper. And we know of no provi-

sion of the constitution which confers u|wn any citizen a

right to appointment or employment upon such work or

which limits the legislative choice as to the appropriate

means of performance." And in Opinion of Justices, Hifi

Mass. "iH!». 4+ X. F.. ti2.1. :J4 I.. U. A. the court said:

"We doubt whether a statute which purports to compel

the commonwealth and its cities and towns to employ in

the labor service persons who are not able to perforin the

labor, and t<> pay them wages as laborers, could be held to

be either wholesome or reasonable. Hut if the section

means that the civil service commissioners shall establish

rules to secure the employment of veterans in the lalior

service of the commonwealth and its cities aud towns in

preference of all other persons except women, if the vete-

rans are found com]>eteiit to perform the l:d>or, we think

the enactment is within the constitutional power of the

general court."

However, the intent of the veterans' preference laws as

construed by the courts is said to be to give preference

to veterans in appointment to public office or employment

over other |*ersons of equal or inferior qualifications, and

not to prefer a veteran over those who are lietter qualified

for the portion. Kiim v. .*•*. 177 I". S. 2!M>. 20 S.

Ct. .">74. 41 1'. S. (Led.) 774: I'/oph v. Hurch. 7!< A pp.

T)iv. l.'.ti. so X. Y. S. 274: Proph- v. fi'iffnc;/. 142 App.

Div. 122, 12t> X. Y. S. 1027. Hence these statutes are
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not to be construed so as to give the veteran preference

over all others iu the mutter of appointment regardless of

his qualifications. Accordingly where a statute attempts

to favor veterans by providing that they alone shall be

exempted or freed from the necessity of taking examina-

tions it is held to be a violation of the constitutional inhi-

bition. This limitation on the power to pans veterans'

preference laws was forcibly statejl in Keim v, U. 177

U. S. 290, 20 S. Ct 574, 44 L'. S. (Led.) 774, as follows:

'•It would be an insult to the intelligence of Congress to

suppose that it contemplated any -degradation of the civil

service by the appointment to or continuance in office of

incompetent or inefficient clerks simply because they bad

been honorably discharged from the military or naval ser-

vice. The preference, and it is only a preference, is to

be exercised as between those 'equally qualified./ and this

petitioner was discharged because of inefficiency. That,

it may be said, does not imply misconduct but simply neg-

lect, but a neglected duty often works as much against the

interests of the Government as a duty wrongfully per-

formed, and the Government has a right to demand and I

expect of its employes not merely competency, but fidelity

and attention to the duties of their positions." And in

Brown v. Russell, 100 Mass. 14, 43 JS\ E. 1005, 55 A.

S. R. 357, 32 L. It. A. 253, it was said that the legisla-

ture could not "constitutionally provide that certain public

offices and employments which it has created shall be filled

by veterans in preferment to all other persons, whether

the veterans are or are not found or thought to be actually

qualified to perform the duties of the offices and employ-

ments by some impartial and competent officer or board

charged with some public duty in making tho appoint-

ments."

So a constitutional provision that appointments and pro-

motions in the civil service of the state and of all the civil

divisions thereof, including cities and villages, shall bo

made according to merit and fitness, to be ascertained, 80

far as practicable, by examinations, which, so far as prac-

ticable, shall be eom|>etitive
;
provided, however, that hon-

orably discharged soldiers and sailors from tho army and

navy of the United States in the late civil war, who are

citizens and residents of this state, shall be entitle*! to

preference in appointment and promotion, without regard

to their standing on any list from which such appointment

or promotion may be made, has been held to give no pref-

erence to veterans of the civil war over other citizens of

the state in examinations, whether competitive or noncom-

petitive, but to mean merely that when, as a result of ex-

amination, a list is made up, consisting of those whose

merit and fitness have been duly ascertained, then the vete-

ran is entitled to preference, without regard to bis stand-

ing on the list. Consequently a statute, providing that, as

to honorably discharged soldiers and sailors of the late

civil war, competitive examinations for appointment in

the civil service shall not be deemed practicable or neces-

sary in cases where the compensation or other emolument

of the office does not exceed four dollars per day, is in con-

flict with the constitution, and void. In re Kai/mer, 148

K Y. 219. 42 N. E. 007, 35 L. R. A. 447. In that case

it was also held that a preference once established by

competitive examination is absolute, the court saying: "It

seems to lis clear that this section of the Constitution, read

according to, its letter and spirit, contemplates that in all

examinations, competitive and non-competitive, the vete-

rans of the civil war have no preference over other citi-

zens of the state, but when, as a result of those examina-
tions, a list is made up from which appointments and
promotions can be made, consisting of those whose merit

and fituess have been duly ascertained, then the veteran is

entitled to preference without regard to his standing on
that list" But as between several veterans who have

shown themselves eligible to an appointment, the one
obtaining the highest percentage on the civil service exam-
ination is not necessarily entitled to preference. People
v. Moshcr, 103 N. Y. 32, 57 X. E. 88, 79 A. S. 11. 552.

In tho absence of restraints imposed by the constitution

or by statute, the power of appointment implies the power
of removal when no definite term is attached to the office

by law ; and this power is not abrogated by a statute merely
giving veterans a preference for appointment and employ-
ment in the public service. People v. Lath-rap, 142 N. Y.

113, 30 N. K. 805. So when the appointing power com-
plies in good faith with all requirements as to hearing,

and then dismisses from the service as incompetent an
employee who happens to be a veteran, the courts will not

usually interfere to direct or construe the discretion of tho

officer so exercised. Thus in A'eim v. V. S., 177 U. S.

290. 20 S. Ct. 574, 44 U. S. (Led.) 774, there was brought
before the Supreme Court of the United States the action

of the pension commissioner in dismissing a clerk who bad
been honorably discharged from the military service by
reason of disability received therein. His discharge by
the commissioner was put on the ground of inefficiency.

In holding that the courts could not interfere to direct

or control the power and judgment vested iu the commis-
sioner the court said : ''Nowhere in these statutory pro-

visions is there anything to indicate that the duty of pass-

ing, iu the first instance, upon the qualifications of tho

applicants, or, later, upon the competency or efficiency of

those who have been tested in the service, was taken away
from the administrative officers and transferred to the

courls. Tndeed, it may well be doubted whether that is a

duty which is strictly judicial in its nature. It would
seem strange that one having passed a civil service exami-
nation could challenge (he rating made by the commission,
and ask the courts to review such rating, thus transferring
from the commission, charged with the duty of examina-
tion, to the courts a function which is, at leasl. more a«L

ministrativc than judicial; and if courts should not lw
called upon to sn|K>rvise the results of a civil service

examination equally inappropriate would Ik- an investiga-

tion into the actual work done by the various clerks, a

comparison of one with another as to competency, atten-

tion to duty, etc. These are matters peculiarly within the

province of those who are in charge of and superintending
the departments, and until Congress by some sp<vial and
direct legislation makes provision to the contrary, we are

clear that they must be settled by those administrative
officers."

A like ruling applies where the position is abolished in

good faith or changes are made which render the veteran's

employment no longer necessary. In such cases he may 1*

dismissed. Beirne v. Hoard of Street, etc., Comr's, 00 N. J-

L. 109, 30 Atl. 778, wherein the court in construing a vete-

ran's preference statute stated the rule as follows: "We
do not think that the statute which the prosecutor invokes

has the effect which he claims. Although it was intended

to guard Union veterans against removal from the public
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service without just cause and to prevent them from being

affected by political changes in the state and municipal

governments, this statute was never intended to interfere

with the carrying into effect those changes in the admin-
istration of public affairs which result from tho discon-

tinuance of old methods and the adoption of new ones

in their places. Such changes frequently result in the

reduction of the working force of the department in which
they are made, but if they are substantial and not mere
pretexts for the removal of employees, they are not in vio-

lation of the provisions of the series of statutes which are

commonly known as the 'veteran acts.' Those acts were
passed rather to aid than to obstruct the public service.

Newark v. Lyon, 53 N. J. L. 632, [23 AtL 274]. The
construction sought to be put upon this statute by the

prosecutor would make impossible any change in the ad-

ministration of either state or municipal affairs which
necessitated the discontinuance of the employment of a

Union veteran, no matter how much the public interests

would be benefited by such change. It was never contem-
plated that the protection which by this act is given to

honorably discharged Union soldiers and sailors should be

at tho expense of the public interests, and a construction

which would produce that result should not be given to it."

So where an office has been abolished in good faith it has
been held that there is no obligation on the part of the gov-

erning body to find other employment for the veteran thus

losing his position, unless it is specially so provided by
law. Sutherland v. Board of Street, etc., Com'rs, CI N.
J. L. 436. 39 AtL 710; In re GilftUan, 127 App. Div.

846, 111 X. Y. S. 808.

Tho rules defining and limiting the extent to which
legislative bodies may go in preferring veterans under the
civil service laws as deduced from the reported cases may
be summarized as follows

:

No absolute exemption relieving the veteran from the
necessity of showing his qualification for the position

sought, usually by competitive examination or otherwise,

can bo made without violating the constitutional prohibi-
tion against the granting of special privileges and immu-
nities.

Where the veteran once establishes his equal or superior
qualifications for an office he is entitled to absolute pref-

erence over applicants who are not veterans.

Tho essential prerequisite of sufficient qualification to

fill tho position governs the retention in a position as well
as the appoiutment thereto and if in the judgment of the
appointing powers it should develop that one appointed
to a position is not competent to fill it he may be dismissed
despile the veteran's preference act

Mixok BRONAltQH.

FORTUNES IN LAWYERS' FEES

The amount of his fee is a secret which a lawyer usually
shares with his client and the income tax collector. Occa-
sionally, however, the court fixes the fee and we get a
glimpse behind the curtain. The other month in New
York tho lawyers who had brought suit against the

directors of the New York, New Haven & Hartford Rail-

road were allowed a fee of $833,333.33 when the caso was
settled for $2,500,000. Not long after, in Chicago, in

|
hundred days a year.

the suit brought by Peggy Marsh to obtain a Bhare of

the lato Henry Field's interest in the Field millions for

her three-year-old son. the total amount of attorneys' fees

allowed was $060,000. Of this $600,000 went to Elihu

Hoot, Stonchfield and Levy and their associates, reprint-
ing Marshall Field, 3d. Still more recently counsel who
effected tho settlement of the $15,000,000 estate of Jacques

Lebaudy, self styled ''Emperor of Sahara," were allowed

the aggregate amount of $375,000 in foes.

Some of the record fees of an earlier day were that of

Joseph H. Choate in the Interborough Street Railway
Company case amounting to $150,000 and Henry L. Clin-

ton's $400,000 fee in the Commodore Vanderbilt will case.

It is said that William H. Vanderbilt complained that

Clinton's fee was excessive, and said that unless it was
reduced he would never again employ him. To this Clin-

ton retorted: "Your future retainers are matters of in-

difference to me, because when you pay me my fee, I expect
*

to retire."

In his landmarks of a lawyer's Life Time, published in

1914, Therou G. Strong mentions as the largest fee up
to that date one of $800,000, received by a lawyer from
one of the smaller cities of New York State "for

the defense of a Western magnate in a criminal prosecu-

tion, growing out of his administration of ono of our
banks." Although Mr. Strong mentions the name of

neither the lawyer nor the case, he, no doubt, refers to

the fee paid John B. Stanchfield for defending Augustus
Heinze tried for alleged misappropriation of the funds of

the Mercantile National Bank.
During tho last two decades the most prolific source of

large fees has not been litigated cases, but corporate pro-

motions and reorganizations. For services of this kind
during a period of eleven days Francis Lynde Stetson and
Victor Morawetz are reported to have received a fee of

$500,000 in connection with the sale of tho Carnegie steel

properties. These sums dwarf into comparative insignifi-

cance what was in an earlier day considered on enormous
fee—that of $75,000 allowed Benjamin F. Butler in the

Farrngut Prize cases.

The amounts mentioned are well authenticated, but the
fees of prominent and successful lawyers are often exag-
gerated. It was repeatedly said thot Joseph H. Choate
received $250,000 for arguing the Income Tax cases before
the Supreme Court of the United States, but he told Henry
\V. Taft that the actual amount of tho fee was $30,000.
No matter how busy and successful a lawyer may be,

fees of this size are not an evcry-day occurrence. A single
windfall will sometimes equal such a lawyer's total income
for two or three ordinary years. Judge Henry Wade
Rogers of the United States Circuit Conrt of Appeals of
the Second Circuit says: "It is pretty generally believed
by the well informed that in New York city a few lawvers
enjoy a professional income of $200,000 or more a year.
A somewhat larger number make $100,000 a year.

"
But

the number who do this is not large." Lord Bryee in 1813
said he had heard of individual American lawyers earning
$200,000 or more, but thought that "not more* than thirty
counsel in the whole country make by their profession
more thnn $100,000 a year." One of these lawyers, Max
D. Steuer, a few weeks ago made an affidavit in a court
proceeding in which ho stated that for the past several
years he had earned an average of $1,000 a day for three
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Compare these sums with the fees collected by the bril-

liant lawyers of the early duys. At the outbreak of the

Revolution Luther Martin of Maryland was milking

$5,000 a year. Thomas Jefferson's annual income from

his law practice was about $3,000. John Marshall, who

in 1795 had .the largest practice in Virginia, earned

$4,01)0. Alexander Hamilton had a professional income

of from twelve to fourteen thousand dollars a year. In

1810, William Pinkney of Maryland earned $21,000.

When in 1811 Joseph H. Story was appointed a Justice

of the Supreme Court of the United States he had a prac-

tice of from rive to six thousand dollars a year. Lemuel

Shaw, who became Chief Justice of Massachusetts, had a

professional income of from fifteen to twenty thousand

dollars a year in 1831. In 183*1 Daniel Webster earned,

including bis salary as Senator, $22,000. His fee in the

celebrated Dartmouth College case is suid to have lwen

approximately $500, while the largest fee he ever re-

ceived was $7,500. The largest professional income of

any lawyer U»forc the Civil War was that of IVnjamin

K. Curtis of Boston, who in 1K57, the year after he re-

signed as Justice of the Supreme Court of the I'nited

States, earned $38,000.

After the war the incomes of -the leaders of the bar

Itegun steadily to increase. In 1880 William M. Kvarts

was said to have a steady income from his practice of nlxwt

$75,000 a year. Koscue Coukliug. who practiced in New
York city after he resigned from the Senate in 1881. is

said to have averaged $i 00,000 a year for six years. This

was the first income to attain a size comparable to those

of the present day.

Large as the sums mentioned are, they are much smaller

than the prizes offered in other lines under modern con-

ditions. In the same transaction in which Stetson and

Morsiwct/ received $500,000 Andrew Carnegie obtained

for the properties sold a price that yielded him an income

of $1 6,250,000. And in the profession only an extremely

small proportion ever attain anything like the maximum
incomes. The great majority make barely enough to main-

tain their families, while the most that successful one*,

except a very few, can hope for is to live well and die |>oor.

Wai-tlb P. Akmsthoxu.

PROBLEMS IN AVIATION LAW

Municipal Law

It will, perhaps, be useful, before statin? the fundamental

problems to be solved by the draftsmen of an American air eode,

to outline the existing condition of the statute law in Europe and

America.

In England the coronation of Kin;; Oeurgc in 11)11 was the

ocrnsion for the first statute on aviation. 11 In order to prevent

aviators flying low over th< coronation procession and tlie attend-

ant public ceremonies Pailinment passed an act giving to the

Secretary »f State power to prohibit air navigation over such

areas as he might prescribe. Violation of the Act, except when

caused by via major, was to be punished by line or imprisonment

or both.Jl In 19111 a supplementary Act was passed, extending

4 Jour. Cr. L. .15, S28. V. th. 4.

the powers of the Secretary of Stat* to fixing prohibited areas for

reasons of national defense and safety, and including the

line and territorial waters within his jurisdiction. This officer i

allowed by this second bill to prescribe places and conditions of

landing in Orcat Britain by foreign aircraft. Foreign airships

flying over areas which bad been made forbidden zones for

reasons of national defense, or refusing to obey the landing

regulations, were to be signalled, and if they did not obey the

signal, might be fired at." In 1919 the power of the Secretary

of State was still further augmented by a grant of authority to

regulate air navigation in the British Isles, to grant, revoke, and

suspend pilot's licenses, to make rules for the registration, identi-

fication, inspection and certification of aircraft, to license, inBpoct

and regulate aerodromes, to fix the conditions under which air-

craft might he used for the carriage of goods, mail and passengers,

and to regulate tho conveyance of goods and mail into or from the

British Isles and between such isles."

fader the brood powers thus given the Secretary of State he

issued regulations in 1919 which cover the details of aerial naviga-

tion." They require the registration of the machine, its marking,

licensing of the pilot, and a certificate of airworthiness in

case of all passenger or goods aircraft. Aerodromes must

be licensed. Flying over a city or town except at a height

enabling the aviator to land outside is prohibited. Trick

Hying over populous districts, flying over games and exhibitions

without the written consent of the promoters thereof, and the

dropping of any article except ballast is forbidden. Public

officers are given a right of inspection of, and access to. aero-

dromes and factories. Foreign aircraft arc allowed to rly over

the British Isles only on invitation. Hides regarding lights,

signals, the rules of the air, traffic regulations in the vicinity of

licensed aerodromes, and the arrival and departure of aircraft

from the I'nited Kingdom are stated. The importation aud

exportation of goods by aircraft is controlled. It is required

that competent persons make an inspection of aircraft before

each flight.

The British Civil Aerial Transport Committee was appointed

May, 1917, and reported February, 1918." This committee was
given broad powers of investigation into the legal, commercial

and mechanical sides of aerial navigation. A subcommittee on

legislation was directed to advise the committee on what were

evidently deemed the principal legal .piestions, namely, (1) the

attitude to be adopted by the state with regard to national

sovereignty in tlie air and international questions connected with

aerial transport; (2) the question of state ownership (if any) or

the necessary state control and regulations as to customs, quaran-

tine and aliens: (3) necessary amendments of the common and
statute law as to the airspace covering private property, and as

to compulsory purchase of land for aerodromes and landing

grounds; (4) the principles of liability for damage caused by or

to aircraft. The committee recommended the adoption with slight

modifications of the Aerial Navigation Bill prepared by the Homo
Office in 1911. This' bill consisted of twenty-eight sections. IU
fundamental provisions were state sovereignty over the space

above British territory, regulations regarding (light, inspection

and licensing, a provision for absolute liability for injuries caused

"3 «Jid 3 Goo. V. cb. S3. Vnim this wl nxtrn>fT« »rtm wnr» mad* by
lb* 8.«i.urjr of Steto with Mpx-isl T»f*r*nc* to problbjua »r*M »nd Hi*
<UU>i of foreim aircraft Mitrring Enrf.nd. Wolior,, I.uhv..rkthr.rMhI. 14B.
Arrrrt. w*r* mad. for riolltioM of Ibm nirulMlona br .riator. flyin» from
Franw. mo Coroiaajr Into Eaguaul wllbwt |*rml«i<m. Mjrm, 4 Jour. Cr.
L. S15, 823
- » Gro. V, ch. J. •

» Woodbona*. Tntbook of A«H«1 r«wn, 66; S Fifing S25 ; Atrial At*
Wttklv, S.pt 37. 1MO.
- Woodbo,«. Textbook of Atrial Lawa. 16».
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by aircraft, and a stipulation that flight should not of itself be

regarded as a trespass but that the landowner might recover ouly

far actual damages suffered from contact, noise, etc. The Com-

mittee reeommended also that the regulatory power* be vested in

an air Ministry, instead of being divided among various depart-

ments of the government."

The British Air Navigation Aet of 1920 » ratifies the Inter-

national Air Navigation Convention of 1919 and gives the govern-

ment jvower to carry out the Convention by Orders in Council,

especially by providing for licensing, ins]>cctioti and regulation

of aerodrome*, licensing of operator*, registration of aircraft,

fixing the conditions under which aircraft may be used to carry

goods, mails and passengers, the conditions of entrance into and

exit from the British Isles, fixing charges at licensed aerodromes,

coutnil of aerial lighthouses, the regulation of signals, and estab-

lishing penalties for violations. The Bill gives the Air Council,

established by the Air Force Act of 11>17, broad powers of

regulation and condemnation in case of war; and power to

establish and maintain, or to Authorize the local authorities to

establish and maintain, aerodromes, aud to acquire land for that

purpose "by purchase or hire." Section 9, dealing with the

liability of aviators for duuiage, is as follows:

(1) Nn action shall lie in respect of trespass or in res|ieet of

nuisance, by reason only of the flight of aircraft over any
property nt n height above the ground, which, having regard to

wind, weather, and all the circumstances of the case is reasonable,

or the ordinary incidents of such flight, so long as the provisions

of this Act and any Order made thereunder and of the Conven-
tion are duly complied with; but where material damage or loss

is caused by tiny airrraft in flight, taking off, or landing, or by any
jjcrson in any such aircraft, or by any article falling from any
such aircraft, to any person or property on land or water, damages
shall be recoverable from the owner of tlie aircraft in respiwt of

such damage or loss, without proof of negligence. or intention or

other eau.se of action, as though the same had been caused by his

wilful act, neglect or default, except where the damage or loss

was caused by or contributed to by the negligence of the person
by whom the same was suffered:

Provided that, where any ilnmiiges. recovered from or paid by
the owner of an Bin-raft under this section arose from damage or

loss caused solely by the wrongful or negligent action or omission

of any person other than the owner or some person in his employ-
ment, the owner shall be entitled to recover from that person the

amount of such damages, and in any such proceedings against the

owner the owner may. on making such application to the court

and on giving such undertaking in costs as may be prescribed by

rules of court, join any such person as aforesaid as a defendant,

but. where such person is not so joined he shall not in any sub-

sequent proceedings taken against him by the owner be precluded

from disputing the reasonableness of any damages recovered from
or paid by the owner.

(2) Where any aircraft Iibs been bona fide demised, let, or

hired out for a period exceeding fourteen days to any other

|>erson by the owner thereof, and no pilot, commander, navigator,

or operative member of the crew of the aircraft is in the employ-

ment of tbe owner, this section shall have effect as though for

reference* to the owner there were substituted references to the

person to whom the aircraft has been so demised, let, or hired out.

Section 10, regarding penalties for dangerous flying, reads as

(1) Where an aircraft is flown in inch a manner as to be the

cause of unnecessary danger to any person or property on hind

or water, (he pilot or the person in charge of the aircraft, and
also the owner thereof, unless he proves to the satisfaction of the

Court that the aircraft was so flown without his actual fault or

privity, shall be liable on summary conviction to a fine not

exceeding two hundred pounds, or to imprisonment with or with-

" Por kcowiU of tlx rrport w> 146 L T. 105 (1918). sad Hsnhin*. Tin
L»« ot Ciril A-n.1 Trantport. 1 Jour. Comp W. N. 8. 78 <1*1«).
» 10 »d 11 G«. V. <* SO, In t«Mt as, 1M0.

out hard labour for a term not exceeding six months, or to both

such imprisonment and fine.

For the purposes of this section, the expression "owner" in

relation to an aircraft includes any person by whom the aircraft

is hired at the time of the offense.

(2) Tbe provisions of this section shall be in addition to and
not in derogation of any general safety or other regulations pre-

scribed' by Order in Council under Part I of this Aet.

The law of wreck and salvage is applied to aircraft over or on

the sea or tidal wutera. The Crown is given authority by an

Order in Council to make provision as to the courts in which pro-

ceedings may be taken to enforce tlie Act, and in particular to

confer jurisdiction on the admiralty courts and apply admiralty

rules. The Secretary of State is given authority to make regula-

tions for the investigation of aviation accidents occurring over

the British Isles. A patent infringer landing in the British Isles

may prevent the detention of his aircraft by giving security. The

power of the Secretary of State to acquire land under the Mili-

tary Lauds Act is extended to include, tbe acquisition of land for

the purpose of aviation, civil or military. The Aet applies to

Ireland and Scotland, with minor modifications. It repeals tlie

Air Navigation Acts, 1911 to 1919.

Great Britain has uti Air Ministry with 771 persona on its

permanent staff."

Turning to the British Dominions, we find that India enacted

an Airship Act in 1911. The Governor (loncral in Council was

authorized to prescribe rules for flight, to license pilots, inspect

aircraft and prohibit the transport of certain articles.** New
Zealand adopted a code for aerial navigation in 1918. It defines

fundamental terms, gives the Governor General autliority to pre-

scribe regulations, issue and revoke licenses, register aircraft, fix

prohibited areas and forbidden landing places, and establish fines.

Flight and the conduct of a Hying school without a license are

prohibited.*' The Canadian Air Board Aet went into effect

June 6, 1919." It provides for an Air Board of from five to

seven members to be appointed by the Governor, one member

to couic from the army and one from the navy, the terms (o bo

three years. The duties of the board are to supervise all aero-

nautical matters, to study the development of aviation, to con-

struct and maintain government aerodromes and airstations, to

control government aircraft and operate such air services as the

Governor Bpproves, to prescribe aerial routes, to collaborate with

other government officers in aeronautic work, to secure to Canada

appropriate rights in international air routes, to cooperate with

tlie military and navy in air defence, to investigate and report

commercial air projects in Canada, and to draft and prepare

for approval by the Governor regulations for tbe control of avia-

tion. The powers of the Air Board arc said to extend to regu-

lation of all aviation in Canada and over Canadian territorial

waters, including the issue, suspense and revocation of licenses

to fly, the registration, identification, inspection, certification and

licensing of nil aircraft, aerodromes and airstations; tbe pre-

scription of conditions of commercial transport, including export

and import; and the fixing of prohibited areas, landing places

and aerial routes. This Air Board is in operation and has at

least temporarily extended to aviators of tbe United States the

privilege of flying in Canada, under the same conditions as apply

to Canndian aviators'."

In October, 1911, the Prefect of Police of Paris promulgated

regulations regarding landing, the height of flight,

".{'rial Aft, Sot. 22, 1020.

«S Anro .nd Hydro, So». 10. 1»1S.

"Art No «. 191 8.

"9 mnd 10 0» V, rh. 11.

'Atrioi Aft, Oct. 25. 1920, p. J99.
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the dropping of objects from aircraft." In the name year Presi-

dent Fallieres of the French Republic issued a decree regulating

aerial traffic." These rule* were soon superseded by the more

comprehensive French Government Air Bill of 1913. The more

important terms of this law were {hat circulation in airships was

to ^be free, subject to government regulation ; that landing was

forbidden on enclosed properties on which a building was located,

except by eonsent of the proprietor, and also in thickly settled

communities, except in places set apart. Aviator and airship

were made absolutely liable for damages caused to groundsmen,

regardless of negligence. Provisions were made for registration,

licensing and prohibited zones. The transport of explosives, pho-

tographic apparatus and wireless telegraphic material was for-

bidden, except by special permit. A logbook was required to

be kept and retained for two years. Publie airships were re-

quired to bear distinct marks and military airships were to be

distinguished from other public aircraft. The entry into and

exit from France by the air was to be governed by regulations

to be issued. A duty was placed on local authorities to assist

aircraft in distress. Wreckage, flotsam and jetsam were to be

reported. Permission had to be obtained for an exhibition

flight 44 A ministerial decree of May 12, 1919," forbids flight

over cities and other thickly inhabited places, except at a height

sufficient to enable a safe landing to be made in case of motor

trouble, and interdicts acrobatics over densely inhabited places

and low flights over public exhibitions. A decree of June <>,

1919," provides for an organ of coordination of all aeronautics,

with the duties of aircraft manufacture, organization of aerial

communications, study of aviation problems, supervision of aerial

navigation, distribution of information, mobilization of the air-

craft industry, and direction of manufacture and purchase of

government aircraft material. France now has an under Secre-

tary of State for Aeronautics.'* It is reported that the French

authorities have very recently drawn up regulations governing

inspection, licensing and control of traffic which are almost iden-

tical with the British regulations of 1919, and that these rules

will soon be embodied in a decree.*4

The early German laws regarding aviation were in accordance

with the then existing ideas of government in that Empire. As
early as 1910 in some of the German states aviators were required

to be licensed and to give three days notice to the police of each

intended flight. Tbe police were to inspect the aircraft before

each flight and might prohibit the ascent, if in their opinion the

conditions made flying dangerous. After complying with these

regulations the aviator must confine himself to flying over the

open country and must under no circumstances appear over towns

and cities. 1 ' By decrees of October, 1910, and December, 1913,"

the Prussian government established forbidden rones for military

reasons, gave the police authority to limit aviation, and accepted

the certificates of tbe German Aviation Society as sufficient evi-

dence of the skill of pilots. A Bavarian decree of October, 1911,"

established limitations on spectacular flights and recognized the

rales of tho German Aviation Society as controlling certificates,

rules of navigation, and forbidden zones. In 1914 a proposed
Imperiul A nation Act was passed by the Bundesrat and was

- Mrtn. 4 Jour. Cr. L. SIS, 82S-829.
• 132 L. T. U6 (19U).
"US. L. T. 70 (IMS).
"Jour. Off. 13 M»r. 1919; rtslloi, BoHrtln Log.. 1910, p. J74.
"Jour. OS., S Jon*, 1919; Duvtrticr. Collection Conpfaio in LoU DkMj.

p. 476
• l/A4r»,kat, J»n., mo. p. IS.

"Atrial Age, On. 1H, 1910. p. 182.
•' 17 Cm. * Com. 804 (1910) ; Mr.n, 4 Jour. Cr. L. 815. 628-829
" Woluri. l.vllTcrkehnmlit, 47.

sent to the Reichstag, but tho intervention of tbe war prevented

its passage. This project provided for inspection and certification

of machines, examination and licensing of pilots, and approval

of flying fields by the national government. Passenger and
freight traffic was to be licensed." The German Aviation Society

established certain rules in 1914. These covered the marking,

registration, and testing of public machines; practice flights;

the qualifications necessary to obtain a pilot's license and the

method of obtaining the license; rules of navigation; forbidden

transport; forbidden zones; and the establishment and regula-

tion of flying fields." It is said that a new national bill was

presented to the German parliament in the summer of 1917," but

its contents and the disposition of it are not known to the writer.

The new German Constitution of 1919," gives tbe Commonwealth
jurisdiction over "communication by power-driven vehicles on

land, on sea and in the air," but this jurisdiction is not exclu-

sive. Unless and until the Commonwealth acts the several states

may make regulations." Germany has a Minister of Aviation. 9*

By government decrees of November, 1912, December, 1912r
and January, 1913, Austria provided for licensing of pilots, for-

bidden zones and prohibited transport, and for police measures

of safety."

A Dutch law of 1912 " provided for government licensing

of pilots and also empowered aviation societies to grnnt licenses

;

stipulated that aviation fields must be approved by the govern-

ment ; forbade flying without a license, except over a flying field

;

prohibited spectacular flying in tbe absence of a special permit,

except over a flying field; forbade flight of such a nature as to

endanger order or public safety; and allowed the recognition of

foreign pilots' certificates. Tbe Hague recently passed an ordi-

nance** requiring fliers to keep more than 8,000 feet above that

city. This regulation has been enforced upon the Dutch, due

to the largo number of aeroplane lines which cross Holland and
the custom of aviators operating on those lines to fly low.

Switzerland lias a federal Air Office." A 'Serbian statute of

February, 1913," determined the nationality of aircraft by the

citizenship of the owner; denied any extraterritorial rights to

aircraft; required approval of aircraft by the Minister of the

Interior and the fastening to the machine of a plate containing

the name and residence of the owner, name of the constructor

and number of the license; provided for pilots' licenses to be

obtained from the Minister of War; forbade dangerous trans-

port, the dropping of objects, flight at night or in a storm, the

use of searchlights, and flight over fortified places." The police

were given authority to require Iaudint* and to inspect at any
time, and the operators of unmarked and unlicensed aircraft

were to be regarded as criminals', liable to be brought down by
force. Foreign military aircraft were forbidden, but foreign

civilian aircraft were allowed entrance on compliance with cus-

toms and other government regulations. It seems that pro-

hibited areas have been established in Russia."* An Italian law
of May, 1915, was largely concerned with military aviation, but

it established a permanent commission for civilian aeronautics."

In 1911 the Committee on Jurisprudence and Law Reform of

"Wollor.. 84.

•Wolur., 100.

"WoJlon. 50.

« Ch. 1. uc. 1, Mt. 7.

M Ch. 1, ik, 1. »ru. 7 *nd It. Contt. 1919.

"Atrial Age, Nor. IS. 1920. p. 280.
* Woltrrn, LuKYtrkahrirftcht, 1*7 tt tt.q,

•• Wolu-r., &8, le3.
- A'rM Aft. Not. 8. 1920. p. 2S«.
« VA rraphili , 8«pt , 19S0, p. 27S.
- Woll»n. 170
>• Windhnnw. T.xtbook of ArrUI L*««. 1J0.

-SO Cron«» I*,., p. 190 (1*18).
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the American Bar Association, of which Mr. P. W. Meldrim

was chairman, retried that Judge Simeon E. Baldwin had

offered to the Association the following resolution, which had

been referred to that

Resolved, That no one ought to he allowed to make an ascent

in tho air in any form of airship, who ba8 not passed a satis-

factory examination or been otherwise tested, by some public

authority, with respect to his qualifications to make such ascents

with reasonable safety to himself and others; nor without having

first filed in soma public office a bond with surety, to answer to

all persons who may suffer damage by his flight in the air, whether

such injury result from negligence, or from inevitable accident,

or vi» major.
Resolved, That each state of tho United States should regulate

these matters by statute, as respects flights in tho air wholly

within said state, «nd as respects police regulations of all

mgnts over its territory.

Resolved, That Congress, under its powers as to commerce, cnu

and should regulate by statute flights in the air between states,

or between the United States and foreign lands, or our territories

of the United States.

Resolved, That the following project of a bill for such statute

is drawn upon suitable lines, bo far as its provisions extend:"**

The Committee reported that it could not

recommend the adoption of the resolution. The policy of the

Association is not to propose legislation unless it is on a subject

of general interest, and about which there can be no reasonable

doubt as to the necessity for legislation. The navigation of the

air has not become so general as to permit uniform legislation,

so as to Ax with legal certuinty rules for its government. How
far the man who "goes up in a balloon" engages in interstate

commerce, when he happens to be accidentally blown across an
imaginary state line, your committee is not prepared at this time

to decide, but it is of opinion that the aviator should not bo

held to any greater liability than the

Commerce bv air lias not vet attained sufficient growth on which
s; and even if legislationto justify its regulation by Congress;

were desirable, it is not deemed proper to say that while a com
mon carrier by land or water is excused from loss caused by the

act of God, that a common carrier by air should be made respon-
sible, whether injury resulted from negligence, or from inevitable

accident, or ru majur. Unless liability springs out of some con-

tract, or arises out of some tort, the carrier should not be mulcted
whether the carrier be by laud, sea or air."

Although balked in his efforts to got action from the American

Bar Association, Judge Baldwin, as Qovernor of Connecticut,

urged u|>on the Legislature of that state in his message to it in

1911 the passage of an air navigation bill along the liDes sug-

gested in his resolutions quoted above.*' This recommendation

was accepted and the Connecticut Act of 1911 was the first meas-

ure regulating aviation adopted in America.*' This act defines

fundamental terms, requires registration, licensing nnd marking

for flight within Connecticut, makes the Secretary of State the

regulating officer, allows a non-resident aviator who has regis-

tered in his own state to fly not exceeding ten days in any one

year in Connecticut without a Connecticut license or registra-

tion, and provides that "Every aeronaut shall be responsible for

all damages suffered in this state by any person from injuries

caused by uny voyage in an airship directed by such aeronaut,

and if be be the agent or employe of another in making such

""Then followed the draft of a lull fnr enactment by Cnngrrn, deBnine

"air slur." "aeronaut." "to fly" and "Toyazn"; forbidding lnt«<rM«1r or inter-

national firing without a ]>itot'» lit-ente
;

|>roviilinc for cJie marking and regis-

tration of the aircraft, and the filin.tr of a bond by lb* owner to annwer for

«3« Am. B. lu'. IUp 3M. ,1 Por a faruw, statement of Jndew
Baldwin', view., ae« Liability for Accident* in Aerial Na'ifallon, 9
L. K 20 (1910).
- 16 Va L. Ref. 11* (1911).

•H la now G.a. St. 1918, ch. 17fl. *<*. S10T3117.

voyage his principal or employer shall bo for

In 1913 Massachusetts followed the example of Connecticut and

enacted an aviation law.'0 The statute provided for licensing

and registration by the state highway commission. It fixed the

"rules of the air" for machines meeting head-on, obliquely and

where one overtakes another. It established the height at which .

machines might fly over cities and towns, massed assemblies and

buildings. It created a presumption that damage caused by an

airship was duo to the negligence of the operator. It forbade

landing in public places without permission, in the absence of

emergency. It allowed aviators licensed in other states to fly

for not exceeding ten consecutive days in any year in Massa-

chusetts without a Massachusetts license. This statute was re-

pealed in 1919 and a new law passed which differs from the

first principally in that the detailed regulations of flying are

left to he established by the commission, instead of being embodied

in the statute, and that the presumption of negligence on the part

of the aviator is abolished."

The increasing tendency to piece-meal state legislation on this

subject is shown by a number of minor statutes enacted in 1917

and 1919. In 1917 Hawaii prohibited civilian flight across that

territory without a license from the Governor.** In 1919 Cali-

fornia and Michigan prohibited bunting from aeroplanes ;

IJ New
York legalized insurance against loss occasioned to and by aero-

planes;" Texas authorized the formation of corporations to build

and operate aircraft, with the power to acquire by purchase the

necessary starting and landing fields;7 * and Washington and Wis-

consin granted the right to condemn land for aviation purposes,

the former to cities and counties, and the latter to county park

In September, 1919, at Boston, the Conference of Bar Asso-

ciation Delegates, an organization affiliated with the American

Bar Association, adopted the following resolution, on motion of

Mr. William Velpeau Rooker, and without debate:"

Resolved, That it is the sense of this Conference that aero-
nautics and aerography should properly lie within the admiralty
jurisdiction of the United States and be entertained accordingly;

that a committee representing each state of the United States hero
represented, be appointed to make further inquiry into this ques-
tion and report its conclusions to the American Bar Association,

to the end tliat the proper communication may be made to the
Congress of the United States and appropriate legislation ex-

tending remedies to the aggrieved at common law may be en-
acted.

In accordance with this resolution a committee was appointed

from this Conference, of which Mr. Rooker was chairman, and

two reports were submitted by Mr. Rooker, one dated January

5, 1920, and the second July 1, 1920, in which federal legislation

upon aviation under the admiralty power was strongly urged.

Although there is no federal aviation law on the books," there

has boon for some years past an unofficial regulation of aviation

by the Aero Club of America. This organisation has prohibited

flying in competitions for priws controlled by it except by

" L. 1913. ch. 683.
»' Gen. AcU, 1019. ch. 30«.
» l.«w« nf 1917. Act 107.

"Cat. L. 1919. ch. 300; Mich. Pub. Acta 1019. No. S3
».\. T. L. 1919, ch.. 3.1-393.

"Tex. L. 1919, ch. 9.
M Wa»h. I.. 1919. ch. 48: Wii. L. 1919. ch. 013. In l»;n a Sew York

Bute Aeialion Camrainion recommended a alatete reqairtoE »tate refUtration
of all aircraft flylnir wllliiD Uie state, bat the legUlatuni look no aollon. .V V.

L»r !>oc 103 (1930).
"6 Am. B. A..'n J. 42. Jan 1920.

aa "math" by the Ueparlment of Com-
merce and »o ..injected to federal water navigation |.n.. Oi.ioon Solictor
tor IXpt. of Com, Teh. 17. 1914.
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aviators licensed by it. As n result a large number of balloonists

and aviators have sought pilots' license* from the Aero Club

and have been subjected to examination. The Year Hook of the

Club for 1919 7» shows that :J544 persons then possessed Aero

Club aviators' certificate*. The Club has also passed resolution*

urging licensed aviators Dot to fly over cities and athletic

' contests.w

Pursuant to an Act of Congress, approved March 3, 1915, a

Nntionnl Advisory Committer for Aeronautics of twelve members

was established. The present membership is representative of

the Army and Xavy and of men of science qualified to act as

technical advisers in mechanical matters. There appears, how-

ever, to be no member especially qualified to pass upon legal

question*. This Committee has prepared six annual reports, the

latest of which recommends federal legislation. The Committee

does not, however, believe that federal legislation should be exclu-

sive, for in n recrnt communication it states:" 1 "The National

Advisory Committee for Aeronautics is of the opinion that State

legislation should follow, and be in accordance with, national

legislation on the subject of air navigation, and for this reason

believe* it would be wise for the vnrious states to withhold inde-

pendent action pending the enactment of federal legislation on

the subject." The question may be raised whether a conference

between the federal authorities and the Commissioners on Uni-

form State Laws, at which a division of the field between state

and federal statute* could he accomplished, is not preferable

to independent action by national and state auttiorities which may

• result in conflict and litigation.

(To be coNtinurd)

Casus irf 3fnbr*st

Meaning of "'Fifty-fifty."—In Chafin v. Main Island Creek

Coal Co. (\V. Va.) 102 S. K. 201, it was held that where one

who is desirous of purchasing certain property expresses a will-

ingness to pay a certain price therefor, and agrees with another

to give him "fifty-fifty'" on what is saved if he enn purchase the

property at a less price, and through the efforts of such other

person it is purcliased at a less price than that named, such

second person will be entitled to receive one-half of the differ-

ence between the price at which the purchaser was willing to

purchase and the price at which the property was actually se-

cured. The court said: "The defendant's contention is that

tike promise of I lie general manager to give plaintiff 'fifty-fifty'

on what was saved docs not mean anything. That this expression

has a well-defined meaning cannot be doubted. It conveys to the

mind immediately the division of the subject of discussion into

halves, and we are not willing to admit that wc are so ignorant

of terms in common nsage as not to know the meaning of this

phrase. The object of construction of contract* is to give effect

to the agreement of the parties, so far as it can be ascertained

from the lnngunce used, and it matters not that the agreement

may be expressed in the vernacular of the street. It is clear that

the court below gave the projier construction to the agreement

of the parties; that is, that each side would get the benefit of

one-half of the difference between $27,200. at which Mr. Lning

was willing to close, nnd such less sum as they might succeed in

purchasing the property for."

" p. R0 rl w<j,

- M S "i, 4 Jonr Cr I. SIS. «<VSSI.
«' Ull.t to th» *rn«r. <Ut.d Feb. 16. 19JI.

Sufficiency or Bid at Auction Made by Letter.—In Stat*

r. State Board of School Land Coro'rs (Wyo.) 191 Pa*. 1073,

reported and annotated in 11 A. L. R. 5.1ft, it was held that the

closing by the auctioneer of a sale to one who has agreed by

letter to bid a certain amount, and has made the necessary de-

posit, constitutes a binding sale, although the bidder is not present

when the contract is closed. The court said: "It is contended

by the attorney general, for res|»ndenU, that relator failed to

make good his guaranty to bid $10 per acre for the land at the

first sale, and hence there was no bid at that time, and could be

no sale. But wc do not agree with that contention. A bid may
be made orally, or in writing, by a wink, or a nod, or by any

mode by which the bidder signifies his willingness and intention

to give a particular price (2 R. C. L. 1125), or by words spoken

privately to the auctioneer (Millingar r. Daly, 56 Pa. 245), or

by letter (Tyre* r. Williams, 3 Bibb 365, 6 Am. Dec. 663; 6

C. J. 829). In the last cited case the sale was by executors

under tie terns of a will; and a few days before the sale Jor-

dan (the bidder) informed the executors by letter the price he

would give for the property. His bid being the highest, the

property was sold to him. The court said: 'It is not necessary

that a person should be present at an auction to become a pur-

chaser; be may, as Jordan did in this case, make hig bid by

letter. As his bid was the highest, and the lot was in fact ex-

posed to public sale, he may well be considered the purchaser at

the sale.* In the present case, the relator not only had expressed

in writing his willingness to |>ay $10 per acre for the land, but

also guaranteed to bid that amount at the sale, and had actually

deposited the percentage of that amount required in such cases

with the commissioner. It further appears by the respondent's

own evidence that not only in this instance, but also in such

sales throughout the state generally, the state officers have re-

pnrded and acted upon tin? guaranty of the applicant as a hid.

Having placed that construction upon the language contained

in the guaranty, they should not be heard to here insist upon a

different construction of it. The land was offered at public

auction at the time and place advertised, the bid was accepted,

there were no other bids, and the land was declared by the auc-

tioneer sold to relator for $10 per acre.''

Rioht to Attachment in Action for Limx.—Libel, it seems,

is an injury to (be person within the meaning of a statute author-

izing attachment for any injury to the person caused by wrong-

ful act. It was so held in Tisdale r. Eubanks" (X. Car.) 104

S. E. 339, wherein the court said: "Tlte approved writers on the

subject, HIackstone, Kent, Cooley, and others, generally men-
tion the security of one's reputation and good name as among
the personal rights of the citizen entitled to the protection of

the law, and, in this view, the Inngnnge of the fourth clause of

this section is broad enough to include, and in our opinion does

include and extend to, an action for libel. The decided cases on
the subject in this and other actions involving substantially the

same principle are to like effect. Hoover r. Palmer, 80 X. C.

313; Riddle r. MacFadden, 201 X. Y. 215, 94 X. K. 644: Tirae*-

Democrnt Pub. Co. v. Mo/ee, 60 C. C. A. 418, 136 Fed. 761;
Johnson v. Bradstreet Co., 87 (in. 79, 13 S. F.. 250; Jones v.

Townsend, 23 Fla. 355, 2 So. 012; McKenzie r. Doran, 39 Mont.
59:t, KM Pac, 677; and see numerous additional authorities cited

in Words & Phrases, 2d series, vol. 3, p. 1004. And in authori-

tative decisions construing various bankruptcy statutes, wherein

judgments and cluinis growing out of wilful and malicious in-

juries to persons anil property are exempted from the effect and
operation of a discharge, libel hag been held to come within the

exemption, being classed and considered as an injury to the per-

son. McDonald v. Brown, 23 R. I. 546, 58 L. R. A. 768, 91
Digitizecfby Google
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Am. St. Rep. 659, M AtJ. 213; Sanderson t. Hunt, 116 Ky. 435,

7H S. W. 17!), 3 Ann. ('a*. 108; Thompson r. Judy, S»5 C. C. A.

31, 18!) Fed. 553. ... In McDonald c. Brown, supra, Tilling-

hast, J., speaking on the question, said: 'In view of these defini-

tions, we think it is clear that a libel is a wrong and injury com-

mitted against the person of another. A* a part of the right

of personal security, the preservation of every person's good name

from the vile arts of detraction is justly included, and for a

violation of this right ample remedies are provided. The law,

which is supposed to be good common Sense crystallized, looks

upon and treats a person's character as an inseparable part of

the person himself. If that is injured, be is necessarily injured;

if that is wronged, lie is wronged. Indeed, it is frequently said,

and with much truth, that "character makes the man." And in

this connection we may say that it is difficult to conceive of a

greater injury which could be done to a person than to wrong-

fully and maliciously tarnish or blacken and destroy his good

character in llie community where, he lives. Wounded feolines,

mental anguish, loss of social position and standing, personal

mortification and dishonor, ore clearly injuries that pertain to

the person. In so far as we are awurc, injuries to the character

are always classed in the law with iujuries to the person.'
"

Right to Recover Intoxicating Ijot ok Hku» iiy Public

Aithohitien as Kvidknck.— It seems that claim and delivery, or

replevin, will not lie to recover possession of intoxicating liquor

held by a prosecuting officer as evidence in a criminal case,

although it was unlawfully taken from the possession of the

plain ti IT. The court bo held in Azparren r. Ferrel (Nev.) 101

I'ac. 571, reported and annotated in 11 A. L. R. 678, saying:

"To sustain an action in claim and delivery, it is necessary for

the plaintiff to show that he is entitled to the immediate |tosses-

sion of the property, llilger r. Kdwards, 5 Nev. 85. Further-

more, the rule is universal that replevin lies to recover personal

property unlawfully detained, provided the property is not in

the custody of the law. Buckley r. Buckley, 9 Nev. 373. We
are of the opinion that where personal property Ls withheld by

t district attorney as evidence against persons charged with crime,

the accused has not the rieht to regniu possession of the property

by claim and delivery. The seizure and retention of the liquors

in this cu.se by the district attorney in no manner denies or affects

the title of the true owner, or the ultimate right of his agent

or servant to their possession, hut simply postpone* bis right until

the exigencies of the prosecution are satisfied. The plaintiff has

xhown no right to the immediate possession of the property as

against the power of the magistrate's court for police purposes.

. . . The production and identification of the seized liquors are

essential to the conviction of the accused plaintiff njton the charge

of having intoxicating liquors upon a public rond. If. by this

proceeding, the liquors are to be taken by judicial process from

the officer, upon whom rests the duty of prosecuting the offender,

it would be possible for the accused to put out of the way evi-

dence necessary to his conviction. But it is strenuously objected

that the particular liquors held to be offrred ns evidence in the

pending prosecution against plaintiff were obtained, and are

held, in ruthless violation of the law, without a warrant, either

for the arrest of the plaintiff, the nutomohile. or its contents.

These are questions that may properly be presented for delibera-

tive consideration when the liqnors are offered ns evidenre. We ad-

vance no opinion as to the competency of the evidence under the

existing facts and circumstances* nnder which they are held, but

simply decide that a writ of replevin cannot be converted into a

procesn to render nugatory the administration of the criminal

law. We decline to take from the Prohibition Act, conceded to

be difficult of enforcement, aught that will diminish its efficiency.

While at no time should the act be given a construction that will

make it an instrument of dishonesty, of oppression, and an object

of odium, still we shall not suffer one charged with its violation,

in u proceeding under claim and delivery, to dcfeBt the whole

object and intention of the law."

I'owkh of City to Create One-way Streets.—A recent Ken-

tucky case holds that a municipal corporation having by statute

exclusive control over its streets may confine traffic by motor

vehicles on narrow streets to one direction. See Commonwealth r.

Nolan. 224 S. W. 506, reported und unnotated in 11 A. L. R. 202.

wherein the court said: "The rijcltt of the state or municipality to

rrgulate the operation of motor vehicles may lie »ntd to be uni-

versally recognized, and that this must be done, by putting them

in a clnss in which other vehicles are not included, arises out of

the new elements of danger peculiar to their structure,

mechanism and use. Objection to the constitutionality of such

state or municipal regulation, on the ground that it is class

legislation or discriminatory in its operation, has repeatedly been

declared to be without merit. State i\ Mayo, 106 Me. 62, 26 L. R. A.

(X. S.) 502, 75 Atl. 295, 20 Ann. Cus. ."il2; Fifth Ave. Coach

Co. ex New York, 194 .V. V. 11). 21 L. K. A. (X. S.) 744. 86 X. E.

824. 16 Ann. Cos. CO."), and authorities cited in the notes to each.

Complaints thut such legislation is unreasonable and oppressive

are also dealt with by the foregoing authorities and others, and

likewise held to be without merit. In State r. Mayo, supra, a

municipal ordinance regarding the 'use of roads it> the town of

Eden," ntul excluding the operation of automobiles on certain of

them, was the subject of attack. In sustaining the validity of

the ordinance and constitutionality of the act authorizing its

passage, the court held: 'The legislature ruuy, without impairing

the constitutional right to equal protection of the laws, or the

right of pursuing happiness, authorize a municipal corporation

to close to automobiles dangerous streets, the use of which by

such machine* may endanger the lives of their occupants, or of

those driving horses u)M>n the streets.' And, further, that 'for-

bidding the use of automobiles on highways constructed over deep

ravines and along the edges of cliffs, to protect the lives of their

occupants and of those attempting to use horses along such roads,

is reasonable.' In Com. v. Kingsbury, 199 Mass. 542. L. R. A.

1915K, 261, 127 Am. St. Rep. 513, 85 X. E. 818, it was held that a

municipal corporation might, by ordinance, exercise the power

delegated by the legislature 'to make special regulations ... as

to the use of automobiles und motorcycles on particular roads

including their complete exclusion therefrom; it being a valid

exercise of the police jKtwer.' . . . The authorities we have cited

and commented on seem to us to be conclusive of the questions

under consideration, and, while we do not bold that motor vehicles

may be wholly excluded from tlie use of any road used by other

vehicles, we are not inclined to disagree with the conclusions they

otherwise express. Manifestly, there can be nothing unreasonable

or oppressive in an ordinance which confines the use of a single

dangerous street by «uch vehicles to travel one way."

Allowance ron Depreciation ix Value of Article Pur-

chased uv Infant is- Action by Him to Recover Purchase

Price.—In Pettit r. Liston (Oregon) 191 Pac. 660, it was held

that a minor who by a fair contract, without undue influence,

has purchased a motorcycle on the instalment plan, cannot return

the machine and recover the money paid without making reason-

able compensation for depreciation of the machine while in his

possession. Said the court : "We think, where the minor has not

been overreached in any way, and there has been no undue influ-

ence, and the contract Ls a fair and reasonable one, and the
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minor has actually paid money on the purchase price, and taken

and used the article, that he ought not to be permitted to recover

the amount actually paid, without allowing the vendor of the

goods the reasonable compensation for tbe uu and depreciation

of the article, while in his hands. Of course, if there has been

any fraud or imposition on the part of the seller, or if tbe con-

tract is unfair, or any nnfair advantage has been taken of tbe

minor in inducing him to make the purchase, then a different

rule would apply. And whether there had been such an over-

reaching on tbe part of tho seller would always, in ease of a

jury trial, be a question for tho jury. We think this rule will

fully and fairly protect the minor against injustice or imposi-

tion, and at tbe same time it will be fair to tbe business man

who has dealt with such minor in good faith. This rule is best

adapted to modern conditions, and especially to tbe conditions in

our far western states. Here, minors aro permitted to, and do in

fact, transact a great deal of business for themselves, long before

they reach the atre of legal majority. Most young men have their

own time, long before reaching that age. They work and earn

money, add collect it, and spend it oftentimes without any over-

sight or restriction. No business man questions their right to

buy, if they have tbe money to pay for their purchases. They

not only buy for themselves, but they often are intrusted with

tbe making of purchases for their parents and guardians. It

would be intolerably burdensome for everyone concerned if mer-

chants and other business men could not deal with them safely,

iii a fair and reasonable way, in cash transactions of this kind.

Again, it will not exert any good moral influence upon boys and

young men, and will not tend to encourage honesty and integrity,

or lead them to a good and useful business future, if they are

taught that they can make purchases with their own money, for

their own benefit, and after paying for them in this way, and

using them until they are worn out and destroyed, go back and

compel tbe business man to return to them what they have paid

upon the purchase price. Such a doctrine, as it seems to us, can

only lead to the corruption of young men's principles, and

encourage them in habits of trickery and dishonesty. In view of

all these considerations, we think that the rule we have indicated,

and which is substantially tbe rule adopted in Now York, is tho

better rule, and we adopt the same in this state."

Cornell University College of Law.

Ei>win H. WooiwrjrF, who has been Dean of the College for

tbe past seven years, resigned from the deanship in June in order

to devote himself exclusively to teaching in the College. Pro-

fessor Woodruff has been a member of the law faculty at Cornell

for the past twenty-five years. During his administration as Dean

the entrance requirements have been raised to two years of col-

lege work; the Cornell Law Quarterly has been established; a

Practice Court has been inaugurated; and salaries of the teaching

staff have been substantially increased.

Tbe Trustees of the University have appointed as his successor

in the deanship Professor George O. Bogertv Professor Bogcrt

is thirty-seven years old, and has received from Cornell both the I

A.B. (1006) and the LL.B (1908) degrees. Ho has been a mem-
ber of the law faculty since 1911, and is the author of text books

I

on the Law of Sales in New York (1912), and the Law of Trusts

(1921), besides various contributions to legal periodicals. In

1920 he was appointed by Governor Smith to be one of the

three New York members of the National Conference of Com-
missioners on Uniform Laws, in succession to Professor Francis

M. Burdick, deceased, of the Columbia Law School. Professor

Bogert was the draftsman of the new Uniform Conditional Sales

Act. He was in active service throughout the war. Commis-

sioned captain at the first Officers' Training Camp in 1917, be

was regimental adjutant of the 306th Field Artillery, later be-

coming major and assistant Judge Advocate of the 78th Division.

He was promoted to be Division Judge Advocate of his Division

overseas, was cited in General Orders for efficiency, and at the

time of his honorable discharge was Lieutenant-Colonel. Dean
Bogert has for several years given the property courses in the

College.

Professor C. T. Stagg is absent on leave in order to act as

legal adviser to Governor Miller of New York.

Professor C. K. Burdick is Chairman of the ''Special Commit-

tee on Recruiting the Teaching Branch of the Profession" of tbe

Association of American Law Schools. This Committee is a clear-

ing house of information in regard to those desiring to teach law

or to change their positions. Professor Burdick will spend the

second term of the year, 1921-1922, studying in Europe.

Professor O. L. MeCaskill gives the course on Code Pleading

in the summer session of tbe Columbia Law School.

Professor Lyman P. Wilson has been appointed to a full pro-

fessorship in the College of Law and will assume his duties in

September. He is a graduate of Knox College (B.S. 1904), and
the University of Chicago Lew School (LL.B. 1907). After prac-

ticing four years at Golesbarg, 11L, where he was City Attorney,

be accpted a call to tbe faculty of the University of Idaho.

Thence be went to the faeulty of the law school of tbe University

of Oklahoma. He comes to Cornell from the George Washing-
ton University Law School.

Hon. Charles M. Hough of the U. S. Circuit Court of Appeals
in New York has been appointed nonresident lecturer on Patent
Law, in succession to William Macomber, deceased, and gave bis

first lectures last April.

Professor Samuel Williston of the Harvard Law School lec-

tured on "Freedom of Contract," May 7th, on the Frank Irvine

Foundation, established by tbe local chapter of Phi Delta Phi
The report of the Law ybrarian for the present year shows

that the Law Library now numbers 64,201 volumes. Tbe acces-

sions daring the year amount to 1,004 volumes.

The Edward Thompson Company annual prize of a set of
McKinney's Consolidated Laws of New York, to be given to the

law student who during the year has written the best series of
notes for the Cornell Laic Quarterly, has been awarded for 1921
by tbe Faculty to David Louis Oman, A.B., of Buffalo, N. Y.

Georgetown University Law Department.

Georgetown Law School bcld its Commencement Exorcises on

Tuesday, June 14, 1921, at Georgetown University. Three hun-

dred students of the Law Department received their degrees after

an address by the Honorable Edwin Denby, Secretary of the

Navy of the United States. Mr. Denby, whose father attended

Georgetown University, emphasized in his address the importance

of a high standard of ethical conduct in tbe practice of the law

and the necessity of honesty and integrity as true measures of

The total enrollment of Georgetown Law School during the

academic year 1920-1921 was 1180. Indications at this time point

to a registration as high, if not in excess of tho enrollment of

lost year, for the coming academic year, notwithstanding the in-

creased standard as to preliminary education. The student body

at tbe Law School is drawn from every state and territory. At

tbe time of tbe celebration of the Fiftieth Anniversary of tbe

foundation of the Law School in 1870, which was held on De»
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cetuber 4, 5 and 6, 1920, the Senior Claw of the Law School

appointed a reception committee from the members of the Senior

Class alone, and every state and territory, including Hawaii and

the Philippines, was represented by a member of the committee,

Georgetown mourns the loss of Chief Justice White, a loyal

and devoted alumnus of Georgetown, and Honorable Ashley M.

Gould, who, at the time of his untimely death, had been a mem-

ber of the teaching staff at the Law School for twenty years.

Beloved and respected by the teaching staff and the student body

tht loss of two such honorable nnd distinguished jurists is keenly

appreciated by the Law School.

The Law School will inaugurate tho coming academic year a

day school in addition to the sessions of classes in the late after-

noon. The Schedule for the dny school will be so arranged as to

n quire the student to spend the greater part of the morning

end afternoon in class room work. This will present an oppor-

tunity to those students who have all their time for study to
,

devote their time to class mom work and to embrace the facilities I

afforded by the new library, which is considered -one of the finest

in the country. Tl>e Library is housed in a room with a 50 foot

ceiling, and contains approximately 5000 square feet of floor I

space". It has a seating capacity of about 330, and is equipped

with all modem library devices, including tho most approved
j

method of lighting, by both direct and indirect illumination.

The Library contains all the American, English and Canadian

Reports, and a good collection of text-books. The Library is !

making a social collection of books on Constitutional Law. A
start was made when Hon. Edward I. Denmau established a

fund for the purchase of books for that purpose, and the law

library of the late J, Nota McGill, Esq., which was donated to the

Law School, also contains a number of works on Constitutional .

Law.

Honorable Henry S. Boutell. formerly Minister of Switzerland,

and Professor of Constitutional Law, is in England at the present

time collecting information which will increase the value of his

course at the Law School. He is making a special study of

the work of the Judicial Committee of the Privy Council.

Two Georgetown graduates have Iwen signally honored recently.

William Frank Oibbs, LL.B. 1916, has been appointed Secretary

t.i Attorney General Daugherty. Mr. Gibbs succeeds Robert T.

Scott, a classmate, who also received his degree in law from
Georgetown ih 1910. Mr. Scott was Secretary to Attorney

General Palmer.

Joseph A. Carey, LL.B. 1915, has been appointed Secretary

to the Secretary of the Navy Denby.

The next academic year of the Law School will commence
October 1, 1921.

Vnivenity of Missouri School of Lair.

Professor .Tames L. Parks is teaching Mortgages in the second

half of the summer quarter at the University of Chicago.

Dean J. P. McBaine is teaching Trial Practice nnd Insurance

in the summer session at Columbia University, New York.

Assistant Professor Stanley H. Udy lias resigned to become
assistant solicitor in the State Department at Washington.

"It is the duty of a court in its relation to the jury to protect

parties from unjust verdicts arising from ignorance of the rules

of law and of evidence, from impulse of passion or prejudice,

or from any other violation of his lawful rights in the conduct
of a triaL"—Per Miller, J., in Pleasants r. Fant, 22 Wall. 121.

JCctog of tht Ur£if£5Ht0Tt

Georuia Bar Association.—The annual meeting of the

Georgia Bar Association was held in Tybee in June.

Colorado Lawyer Succumbs to Disease.—James A. Gordon

of Denver, a former assistant United States attorney, died recently

at tlra age of OG. Ho was born in Bedford county, Tennessee.

Indiana Bar Association.—The twenty-fifth annual meeting

of the Indiana State Bar Association waa held at Indianapolis

July 13 and 14. Albert J. Beveridge made one of the principal

speeches.

Death ok New York Jurist.—Associate Judge Emory A.

Chase of the New York Court of Appeals is dead. He was born

nt Hensonville in 1854 and bad been on the Court of Appeals

since 1905.

Death or Former President of District of Columbia Bar.—
Benjamin F. Leigbton, a former president of the District of

Columbia bar, died in Washington recently. He was born in

Pembroke, Maine, in 1S47.

Supreme Court Judge ijj Illinois Re-elected.—Judge Floyd •

E. Thompson of Rock Island has been re-elected supreme court

judge from the fourth judicial district of Illinois. He* is only

thirty-three years old.

Vacanct in Texnessee Judiciary Filled.—Washington n.

Denison of Lexington, Tennessee, has been appointed Chancellor

for the eighth chancery division of Tennessee, succeeding Judge

J. W. Ross, who has gone to the Federal bench.

Judges' Association or Iowa.—Judge J. W. Kintzinger of

Dubuque was re-elected president of the Judges' Association of

Iowa at the annual convention held at Waterloo in June. Judge

D. D. I/ctts of Davenport was named vice president.

Kentucky Bab Association.—The Kentucky Bar Association

held its twentieth annual meeting at Ashland July 6 and 7. W. L.

Porter of Glasgow, president of the association, presided. The

principal address was by Lawrence Maxwell of Cincinnati.

Newly Appointed St. Louts Judge*.—H. A. Hamilton and

Charles W. Rutlcdge have been appointed circuit judges for St.

Louis under the recent law increasing the number of circuit

judges for that city from fourteen to sixteen.

Notkp New Yohk Lawyer Dead.—John B. Stnnchfield of Now
York City, one of the leading trial lawyers in America, died in

June. He was 67 years old, was born in Etmirn and was grad-

uated from Amherst College in 1870. He was for a tunc a law

partner of David B. Hill.

District or Columbia Supreme Court Has New Judge.—
Adolpb A. Hoehling of Chevy Cha*c, Man-land, has been ap-

pointed by the President an associate justice of the supreme

court of tho District of Columbia, succeeding the late justice

Ashley M. Gould.

Pennsylvania Bar Association.—The twenty-seventh annual

meeting of the Pennsylvania Bar Association was held at Asbury
Park June 28-30. President Paul H. Gaither was in charge.

Frank C. McOirr was toastmaster at the banquet which ended

the convention.

Western Bar Association or Nebraska.—The Western Bar
Association of Nebraska at a recent meeting at North Platte
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elected George C. Gilliam president, succeeding W. V.

Judge James R. Dean of the Supreme Court of Nebraska ad-

Comuercial League or America.— Senator Frank B. Kellogg

will be the chief .speaker at the twenty-sixth annual convention

of the Commercial Law League of America to l>e held at Minne-

apolis August 8-12. The membership of the league now totals

eight thousand.

Change tx California Judiciary.—Charles A. Shurtleff, u

member of the state board of bar examiners of California and

one time president of the San Franciseo Bar Association, hna

been appointed an associate judge of the state supreme court to

succeed Justice Warren Olney who resigned.

Alabama Jurists whose Deaths are Reported.—Jrihcs H.

Dowdell, former chief justice of the supreme court of Alabama,

is dead at the age of 75. He had been in public life in Alabama

for thirty-eight years. Judge W. J. Whitaker of the municipal

court of Jefferson county died at his home in Birmingham

recently.

Washington- State Bar Association.—The Washington State

Bar Association held its minimi convention in Olympia July 21-23.

President Otto B. Ruff presided. Speakers included Justice

Charles A. Johns of the Supreme Court of Oregon, Lindley

Crease of Victoria, Charles K» Shepard of Seattle, Atty.-Oen.

L. L. Thompson, and W. K. Huneke.

Louisia> It., Association*.—Zach Spearing r f New Orleans

hna been elected president of the I^ouisiana Bar Association. The

vice-presidents are W. W. Blassingnmc, for the New Orleans

district; Fred O. Hudson for the Monroe district; Horace H.

White for the Alexandria district, and Ventres* J. Smith for

the Sew Iberia district. W. W. Young of New Orleans is sec-

retary -treasurer.

President of American' Bar Association Deao.—William
A. Blount of Jacksonville, president of the American Bar Asso-

ciation, died in June. He was counsel for the Florida Hast

Const Railroad. He was 70 years of age and was horn in

Clarke county, Alabama, and began the practice of law nt Pen-

sticola. He was educated at the University o# Georgia, being

graduated from there in 1882.

North Carolina Bar Association.—The North Carolina Bar

Association beld its annual convention al Charlotte July .*>-",

under the guidance of J. A. Mcllne, president of the association.

Junius Parker of New York, formerly of North Carolina, and

I. M. Bailey of Jarksonvill • were among the speakers. The
former had as his topic "The Increasing Governmental Powers

and Activi'.ie*."

Former Iowa Congressman* Become* a Chicago Attorney.—
James W. Good, who for the past three years has been chair-

man of the appropriations committee in the House of Repre-

sentatives at Washington, representing nn lown district in Con-

gress, has resigned from that body and has become the head

of the Chicago law tinn of Good, Childs, Bobb & Wescott. He
formerly lived at Cedar Knpids, Iowa.

Change* in Ohio .Jcdiciart.— Frederick P. Watther, a Cleve-

land attorney, and former I'nited States commissioner, has l>cen

made a common pleas judge to All a vacancy created by the death

of Judge Martin A. Foran. John J. Sullivan of the same city,

former I'nited States attorney, has been offered a judgeship on

the new eighth district court of appeals which comprises Cuyahoga
county.

Illinois Bar Association.—At the forty-fifth atiDiial meeting

of the Illinois Bar Association held at Dixon in June, Silas H.

Strawn of Chicago was ejected president and Franklin L. Velde

was re-elected treasurer. William L. Frierson, until recently

solicitor general of the United States, delivered an address on the

federal constitution. Logan Hay of Springfield was the retiring

Texas Bar Association—The annual meeting of the Texas

Bar Association was held at Snn Antonio July 4-6. Claude Pol-

lard of Houston, president of the association, opened the meet-

ing. Features of the convention were addresses by Judge Benito-

Flore* of Mexico City, a Justice of the Supreme Court of Mexico;

John D. Grace of New Orleans, an authority on maritime law,

and Henry* M. Bates, dean of the law department of the Uni-

versity of Michigan.

Maryland Bar Association.—The twenty-sixth annual meet-

inf of the Maryland State Bar Assoeiation was held at Cape May
i i June. The speakers included I'nited States Judge John C.

Rose, Attorney-General Alexander Armstrong, Forney Johnson,

of Birmingham, Ala. ; Frank W. Grinnell, of Boston, secretary

of the Massachusetts Bar Association, and Philip P. Campbell,

Representative from Kansas, and chairman of the committee on

rules of the House of Kcprescntittivcs.

Tennessee Bar Association*. —Klias Cates of Memphis was
elected president of the Tennessee State Bar Association at its

annual meeting held at Whittle Springs in June. He succeeded

Malcolm AlcDermott of Knoxville, dean of the University of Ten-

masee Law School. Other ollicers elected were: C. Raleigh Har-

rison, Knoxville, secretary-treasurer : Judge F.. G. Stookshnry,

Knoxville, vice-president for Fast Tennessee; T. N. Malone,

Nashville, vice-president for Middle Teniupsec; W. L. Owens,

Covington, vice-president for West Tennessee.

M it'll k-an Bar Association*.—William W. Potter of Ijinsing

was chosen president of the Michigan State Bar Association at

the thirty-nrst annual meeting held in Detroit in June. George

K. Nichols of Ionia was chosen \ ice-president : Kdson R. Sunder-

land of Ann Arbor, secretary, und William K. Brown of Ann

Arbor, treasurer. Directors were elected as follows: Henry C.

Walters, Detroit; James H. Baker, Adrian; Claire Jackson,

Kalamazoo: C. S. Cross, Benton Harbor; Fred . L. Max-nurd,

Grand Rapids; Walter S. Foster, Lansing; J. Frank Wilson,

Port Huron; F. O. K hired. Ionia: P. S. Gilbert, Traverse City;

J. L\ Duffy, Bay City: S. Herman T. Handy, Sault Ste. Marie;

Arthur H. Hyall. Fscmmha, and John B. Corliss. Detroit.

Iowa Bar Association*.—Jesse A. Miller of Dcs Moines was

named president of the Iowa Bar Association, and H, C. Horack

of Iowa City, secretary-treasurer at the annual meeting held at

Waterloo June Former Senator C. S. Thomas of Colo-

rado delivered (Ih> animal address on "Lawyers mid Legislation."

The address of the retiring president. Charles M. Dntcher, was

on the subject "Police Power in War Time." Dean Henry M.

Bates of the l'ni versify of Michigan spoke on "Preventative Jus-

tice." The next meeting will be held at Sioux City.

New Jersey Bar Association.— At the recent annual meeting

of the New Jersey Bur Association held nt Atlantic City addresses

were delivered by Henry W. 'flaft of New York, nnd former judge

Alfred F. Skinner, retiring president, The former spoke on

"Freedom of Speech in the Light of Recent Decisions of the

Supreme Court." Officers were elected as follows: President,

Harvey F. Carr, Camden; vice-president, Chauneey G. Parker,

Newark; Maximilian T. Rosenberg, Jersey City, ft in I W. Holt

Apgar. Trenton. Directors: Thomas O. Tuso, Viiiehind, for the
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First Judicial District; Austin H. Swackhamer, Woodbury, Sec-

ond District; William A. Barkalow, Freehold, Thin! District;

Enrin E. Marshall, Trenton, Fourth District; Edward W. Hicks,

New Brunswick, Fifth District; Nelson Y. Dungnn, Somcrville,

Sixth District; Louis Hood, Newark. Seventh District; Lindley

M. Garrison, Jersey City, Eighth District; William B. Gourley,

Poterson, Ninth District; secretary, Leroy W. Koder, Bridgeton;

treasurer, Lewis Starr, Atlantic City.

New Hampshikk Bam Association.- -The annual meeting of

the New Hampshire Bar Association was held nt Laconia June 25,

Sherman L Whipple of Boston was the principal speukcr, tak-

ing a* his topic, "Problems Ahead for Courts and Lawyers/'

Officers for the year were elected as follows: President, Reuben

E. Walker of Concord; vice-president, David A. Tapper! of

Manchester; secretary and treasurer, Jonathan Piper of t'onrord.

Members of the, executive committee, one from each comity:

Williatn E. Marvin of Portsmouth, E. J. Smart of Rochester,

Judge W. J. Britton of Wolfeborp, Allen E. Hollis of Concord.

Jeremiah J. Doyle of Nashua, Atty. Gen. Oscar L. Young of

Laconiu, P. H. Faulkner of Kcelie, Henry M. Hurd of Clare-

niont, Walter M. Flint of Plymouth and G. F. Hich of Berlin.

Wisconsin Bar Association.—Ex-Senator John M. White-

head of Janesvillc was elected president of the Wisconsin State

P.ar Association at the recent annual convention held at Chippewa
Falls. Gibson T. Glassier, Madison, was re-elected secretary and

Arthur McLeod assistant secretary. Vice-presidents were elected

for each circuit as follows: First, W. I). Thompson. Racine;

Second, H. J. Killilea, Milwaukee; Third, John E. .Mc Mullen,

Chilton; Fourth, C. E. Brady, Manitowoc: Fifth, A. W. Kopp,
Plalteville; Sixth, R. B. Graves, Sparta; Seventh, W. E. Fisher,

Stevens Point; Eighth, W. T. Donr, New Richmond: Ninth, J. E.

Messersehmidt, Madison: Tenth, J. P. Frank, Appletnn: Eleventh,

W. P. Crawford, Superior; Twelfth, I 'aul Grob. .lanesville: Thir-

teenth, H. J. Frame, Waukesha; Fourteenth. W. K. Wopener,

Sturgeon Bay; Sixteenth, W. F. Shea. Ashland; Seventeenth,

M. C. Porter, Merrill; Eighteenth, S. M. Pediick, Ripon; Nine-

teenth. T. J. Connor, Chippewa Falls; Twentieth, Max Sells of

Florence. Chairman judiciary committee, John C. Thompson,
Oshkoah; chairman legal edticutioual committee. Dean H. S.

Richards, Madison.

Unitkd States Attorneys ano Assistants Recently A p.

poixtkh.—Former State Senator John L. Slnttery of Glasgow,

Montana, has been nppoiuted United Slates attorney for the dis-

trict of Montana. His official headquarters will be in Helena.

George W. Coles of Philadelphia succeeds Charles 1). McAvoy
of Norriatown as United States attorney for the Eastern District

of Pennsylvania. Charles M. Morris is the new United States

attorney for Utah succeeding Henry D. Moyle. who was acting

luited States attorney for a time. Col. William Hayward, the

new United States attorney in the Southern District of New York,
has appointed Miss Mary- R- Towle as an assistant. She was
general counsel for the National Woman Suffrage Association

for a number of years. Grady Niblo of Dallas, Tex., has been
appointed first assistant to United Stales attorney Henry Zweifel
of the Northern District of Texas.

America* Bar Association.—The animal meeting of tho

American Bar Association will be held at Cincinnati, August 31

and September 1 and 2. On the morning of the first day the

President's address will be made, followed by an address by Sir
John Simon of London, England, former Attorney General and
Secretary of State for Home Affairs. On the afternoon of the
same day there will be an addre*, of Henry M. Daugherty,

Attorney General of the United States, and in the evening John

W. Davis, former Ambassador to Great Britain, wilt speak on

"Our Brethren Overseas." The second day will be given up

mainly to reports of sections and committees, but in the evening

Charles S. Thomas, of Colorado, former United States Senator,

will deliver an address on the subject, "Without a Friend." On
the morning of the third day of the meeting there willl be a

symposium on the general subject, "The Administration of Crim-

inal Justice." This will be followed by the nomination and

election of officers. In the afternoon reports of various commit-

tees will be received and in the evening the annual dinner will

occur. Chief Justice William H. Taft will act us toastmaster.

Mr. Hampton L. Carson of Philadelphia, chairman of the execu-

tive committee of the association, automatically became president

on the recent death of William A. Blount.

Contra Martial PnocF.oriti..—Lawyers generally are not

enamoured of courts martial procedure, and the French Court

of Cassation, by its judgments, not infrequently shows that the

feeling of the profession is not prejudice. I.*st week, says the

/.mr Timet, the supreme court of France casst a judgment of

a court martial at Lille which had condemned one Paoli Schwartz

to imprisonment for life for treason. The grounds of the deci-

sion are that a court martial is incompetent to decide upon a

question of the nationality of an accused, and that the requirement

had not been fulfilled of reading the judgment before the accused.

Sic I'tkbe Ti'o it Amcxum Son L.»u>as.—The recent derision

of the Judicial Committee of the Privy Council in Cienard r.

Crowe (124 L. T. Rep. 480: (1921) A. C. 39.3) shows that this

maxim, like many others, cannot be received in its integrity.

There are circumstance* under which a jierson may so use his

own land as to cause injury to that of another. Thus in the

case just mentioned au owner of land in New Zealand, adjoining

a river, erected an embankment on his land, with the object of

protecting it from Hoods. The consequence was that the water

llowinp over the land on the opposite bank, in times of heavy

floods, was thereby increased. The owner of such land brought

an action against the person who erected the embankment, claim-

ing an injunction and damages. At the trial judgment was given

to the plaintiff, but that judgment was reversed by the Court of

Appeal; and a further appeal to the Judicial Committee also

failed. The judgment of their lordships was delivered by

Viscount Cave. He reviewed the authorities, which showed that

the right of an owner of land, on or near a river. In protect him-

self from floods, is well settled; but of course he must not obstruct

the alvcus of the river, as pointed out by Viscount Cave. There

are no doubt dicta in some of the eases to the contrary, as in Rex

r. Trafford (1 B. & Ad. 871. 887) where Lord Tentorden. C. J.

said: "It has long been established that the ordinary course of

water cannot be lawfully changed or obstructed for the benefit of

one class of persons to the injury of ntiother." But that judg-

ment was reversed in the Exchequer Chambers and could not be

relied upon as a safe authority. His Lordship thought that pos-

sibly the dicta referred to meant no more than this, that a land-

owner, in protecting his land from the common enemy, must use

reasonable care and skill, and must not do more than is reasonably

necessary for that purpose.

• With credit to English legal periodicals.
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Tnr. Cootuuk or the Bar.—In a recent Utter to the London

Timet, the writer, signing himself "Antonio," was much concerned

with respect to the costume women should wear as advocates,

laying: "It would remind one too much of the 6a/ eoatumi were

female barristers to enter court in a man's robes and horsehair

wig. The traditional stage costume of Portia suggest* a solu-

tion of the dillieulty." The wig formed no part of the Bar cos-

tume. At the beginning of the eighteenth century the fashion of

powdered wigs reached Westminster Hall in lieu of the natural

hair. The hats and caps which appear in the pictures of the

judges of early times nave way to tlic conceit of long hair, which

was in its turn superseded by the wig. Up till the end of the

seventeenth century there was not in Westminster Flail, as Mr. '

Serjeant Pulling in his well-known work, "The Order of the i

Coif," records, any costume officially recognized other than that !

in ordinary use in the halls of the Inns of Court—the cloth or

stuff gown of the utter barrister and the on© with black velvet or

tuft* of silk which was worn by the Headers and tlie Benchers.

The silk gown costume which came into use at the funeral of

Queen Mary, the consort of William III, afforded to the leaders

of the Bar a convenient opportunity of establishing a costume

especially belonging to themselves. The black Court dress and

silk gown introduced more than two centuries ago as mourning

have been forensic costuuie ever since. The comparative novelty

of the wig as part and parcel of Bar costume may be demonstrated

by the headdress of serjeants-at-law in England while the order

was still in existence, and that of serjeants-at-law in Ireland,

where the order is still in existence, although limited in number
to three members. To prevent the wearer of the wig from hiding

the badge of the Order of the Coif, the peruquicrs continued the

covered patch of black and white on the crown of the wig as a

diminutive representation of the coif and cap, since on the top

of the white coif the old fashion had been for the Serjeants to

wear a small skull cap of black silk and velvet. It may be safely

predicted that the wig, which was in itself nn innovation, will

not form any portion of the forensic costume of ladies who may
'

be members of the Bar.

The Impersonal Attitude op Counsel ro* an Accused
Person.—The trial of Heinen, the German corporal, who was

i

sentenced recently by the German Supreme Court at Lcipsig to
j

ten months' imprisonment for maltreatment of prisoners of war. '

presents by way of poignancy of contrast an illustration of the

impersonal attitude of counsel in Great Britain in relation to

their clients. One of Heinen's counsel declared that hail he stood

in the prisoner's shoes he would have acted no more decently.

In England the duty of counsel is merely to deal with legal

evidence, and to show, if possible, that it fails to bring the charge

home to the accused. Any expression of personal opinion bv
counsel is in contravention of the traditions of his profession.

He presents arguments to the jury or suggests theories to them
which it is their province to accept or to reject. The slightest

intervention of his own personal view would be calculated to

identify counsel with his client and with the merits or the de-

merits of the case. ITe may, however, use arguments which may
not have weight with himself. "and conceal or shut out by technical

objections facts that will tell against his clients. Probably the I

case of Courvoisier, the Swiss valet, who murdered I»rd William

Russell in lfWO, is the best known of the cases in which prisoner's

counsel has been placed in a situation of extreme difficulty. In
the course of the trial the prisoner informed Mr. Charles Phillips,

his counsel, that he was guilty of the murder, hut ut the same
time directed Phillips to defend him to the last extremity. Mr.
Phillips took an eminent judge into his confidence, stated pri-

vutcly to him the facts that had arisen, and asked for his advice,

which was that Mr. Phillips was bound to continue to defend the

prisoner, and, in defending him, be was bound to use ail fair

arguments arising out of the' evidence. Mr. Phillips devoted a
great port of his speech in impugning tbe veracity of witnesses

for the prosecution. He solemnly declared that it was not his

business to say who committed the murder, and he abstained scru-

pulously from giving any personal opinion on the matter, but

the drift of his argument was that Courvoisier was the victim of

a conspiracy. Mr. Phillips' conduct in this case has been jus-

tified by the propoiiderence of professional opinion, although,

when the facts were known, public opinion outside the Profession

condemned it.

The Rule in Wild's Cask.—It is well settled that a devise

to a man and his children, or issue, he having no issue at tbe

time of the devise, gives him an estate tail; but if he has issue

at the time be and his children take joint estates for life. This

is commonly known as the rule in Wild's case (6 Co. 16B, and
Tudor's L. C. R. P., p. 361, 4th edit.). But either of those

constructions may be defeated by the plain intention of the

testator to be collected from the whole of the will: (See Byng v.

Byng, 7 L. T. Rep. N. S. 1 & 10 II. L. C. 171). In Hopcr v.

Roper (16 L. T. Rep. N. S. 700; 36 L. J. C. P. 274) the word
"children" was held to be a word of limitation. There a tes-

tator devised land as follows : "I give and bequeath the same
unto my daughter Mary, wife of A. B., to her and her children

for ever." The testator's daughter Mary was then enciente of a
child who was bom after the testator's death; and it was held

by the Court of Common Pleas that notwithstanding there was
such a child the word "children" must be read as a word of
limitation, and that the testator's daughter Mnry therefore took

an estate tail. That decision was affirmed in the Exchequer
Chambers (17 L. T. Rep. 286 and L. R. 3 C. P. 32) on two
grounds, namely (1) that the testator could not be supposed
to have intended that the unborn child was to be the immediate
object of the devise, jointly with the mother, and thnt in anv case

one child could not satisfy the word "children"; and (2) that the

words "to her" would be surplusage if the words "to her and her
children" were treated as words of purchase, the intention of

the testator apparently being that the children should take through
the mother. A question of the kind came before the Court of

Appeal in Ireland in the recent ease of Ward t'. Word (1921,

1 Ir. 1171. There a testatrix devised her real estate to her son l.

B. during his natural life, and in case of no lawfnl issue by him,

to licr daughter J., "with remainder to her and her children for

ever." At the date of the will and of tbe death of the testatrix

there were seven children of J. living. T. died unmarried, and
J. died intestate. It was held by the Court of Appeal (atTirming

the Master of the Rolls, Lord Justice Ronan dissenting) that

the word "children," as used in the will, was a word of limitation,

and that J. took an estate tail general mainly on the ground that

the daughter could only benefit in possession by the gift in

remainder in the event of ber surviving all her children—a very
remote contingency. Ixrnl Justice Ronan, in a dissenting judg-
ment which is well worth perusing, after reviewing all the au-
thorities, came to a different conclusion.

Packing the Wrono Xuitbkk or Tins to tiie Case.—Section
13 of the Sale of Goods Act 1893 (56 & 57 Vict. c. 71) pro-
vides that "Where there is a contract for the sale of goods
by description there is an implied condition that the goods shall

correspond with the description ..." And section 30, sub-
division (3) provides that "When the seller delivers to tbe
buyer the goods he contracted to sell mixed with goods of a
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different description not included in the contract, the buyer may
accept the goods which are in accordance with the contract and

reject tbe rest, or he may reject ,the whole." In the recent

eaM of Moore v. Landauer it was stated in a contract for tbe

sale of causa of Australian canned fruits that the goods were to

be in cose* of thirty tins each. The sellers tendered to the

buyers tbe whole of tbe cases, but about one-half of the eases

contained twenty-four tins only to the case instead of thirty,

though the number of the ting to tbe contract was correct. Tbe

buyers claimed tbe right to reject the whole consignment on this
|

ground, and the Court of Appeal, affirming Mr. Justieo Rowlatt,

held that the sale was a sale by description, and that as the goods

contracted to be sold were mixed with goods of a different descrip-

tion, tbe buyers were entitled under section 30 (3) of the Act

to reject the whole consignment. The arbitrator bad found that

tbe market value of the goods was tbe same whether packed

twenty-four or thirty tins to a case. It may seem at first sight a

strange thing that when, after a long delay in transit, goods have

nt length arrived from Australia the buyer may reject all the

goods merely because one-half are packed twenty-four tins to

the case instead of thirty, even though an arbitrator has found

that the market value was not diminished thereby; but the case

seems to fall clearly within sections 1.1 and 30 (3) of tbe Act,

and the reasons for rejection are put very clearly by Mr. Jus-

tice MeCardie in Manbre Saccharin Company v. Com Produce

Company (120 L. T. Rep. 113; (1M9) 1 K. B. 207). There

tbe contract was for the sale of starch in 280 lb. bags, price so

much per cwt., and the sellers' tendered 220 lb. bags and 140 lb.

bags. The learned judge said, and his language was adopted

by Lord Justice Scrutton in the present case: "It is clear that

such words were an essential part of tlio contract requirements.

They constitute a portion of tbe description of the goods. Tbe
size of bags may be important to a purchaser in view of sub-

contracts or otherwise. ... If the size of the bags was
immaterial, I fail to see why it should have been so clearly speci-

fied in the contract. A vendor must supply goods in accordance

with the contract description, and he is not entitled to say that

another description of goods will suffice for the purposes of the

Preuetkkmination or Sbntkkce.—An apt illustration of the

attitude which the courts invariably adopt towards anything ap-

proaching a predetermination in the matter of sentences in crim-

inal eases is furnished by the Scottish case of Neil v. Stevenson,

reported in the latest issue of the Session Cases (1920), S. C.

(J.) 15 which, although laying down nothing novel, is emi-

nently worthy of consideration. The facte were those: A sheriff-

Mibstitute, in passing sentence on a prisoner, who had beon con-

victed of assault for the fourth time, stated that if the prisoner

were brought before him again on a similar charge, a sentence

of six months' imprisonment would be pronounced. Seven months
later tbe same man pleaded guilty to a charge of assault, and the

sheriff-substitute imposed a of six months' inipnsoti-

In doing so the sheriff-substitute said: "When you were

last here I told you publicly and solemnly that if you came back

into this court on a charge of this kind, you would go to prison

for a period of six months. ... In my opinion it is my duty

to your wife and children and also to yourself to see that, at least

for a period of six months, you will have no opportunity what-

ever of touching alcoholic liquor. ... It is my duty to the

public, after tbe warning I have given you, and in view of the

increase of crimes of violence in this district, to implement the

promise which I made to you on the last occasion that you were
here. Six months' imprisonment" By a process known in

Scotland as a suspension the matter was brought before the High

Court of Judiciary—the supreme court in Scotland dealing with

criminal proceedings—where it was contended on behalf of tbe

prisoner that tbe sentence of six months' imprisonment, being

imposed, not because the sheriff-substitute considered it a just

punishment for this particular offense, but because that was tbe

sentence he had promised to inflict, was oppression. Tho Court

of Judiciary took this view and reduced the sentence to ono of

three months. As the Lord Justice-General pointed out, the

sheriff-substitute "was unduly influenced by the self-imposed duty

which he had undertaken, and went further than the merits of

the case before him would have warranted." If was also indi-

cated by the other judges that the remarks of tbe sheriff-sub-

stitute, although well-intentioned, being made with the sincere

desire to do the best for tbe accused and for tho public, were

indiscreet, and amounted to a prc-determination of the proper

sentence which the court could not conntenanco. Judges, both of

inferior and superior courts, are only fallible men, and liable,

like ordinary mortals, to make mistakes even while acting quite

honestly and with tho best intentions', but a judge has ever to

bear in mind, and this case reinforces the duty, that their cardinal

duty consists in judging and not in prejudging.

This New Sunday

Trouble in the Wr.*

App. 65.

v. Joy, 105 Mich. 374.

Bureau.—Hales v. Raines, 162 Mo.

Equally to Blame.-DuII v. Dull (Iowa) 176 N. W. 953, was
an action for a divorce.

Even Kow!-«He continued to

..ally do."-See Peek *. Cary (1863) 27 N. Y. 24.

Unmasked,—In Bill v. Leech, 211 111. App. 578, the

that Leech could not squeeze Bill out of his bilL

held

Was It Any Improvement!—In Browning v. Johnson, 271

Fed. 1017 it is noted that "Mr. Justice Hitz sat in the place of

Mr. Justice Robb."

Not So Certain.—"He desired very much to be married, but

that certainly is not evidence of insanity."—Per Ingrabam, J.,

in Matter of Lawrence, 48 App. Div. (N. Y.) 83.

One or the Old Fashioned Sort.—"An ordinary drink as-

sumes Brobdingnagian proportions until reduced by cross-exam-

ination."—Sec Scott v. Barker, 129 N. Y. App. Div." 247.

How Bra Is Madison f
—"Miss Lottie MeLelland, a resident of

Madison, Illinois but familiar with the operation of street cars,"

etc.-Sce MeLelland v. St Louis Transit Co. 105 Mo. App. 473.

It's ak III Wind, etc.—"Who profits most by trouble in

the community f" triumphantly asked the teacher of tbe Bible

class. "Well," said the young law student, "it's a close race

between the lawyer and the undertaker."

A Legal Hymn op Hate.—Sings the office boy:

A man I abhor
Is the law orator,

Who bows as he quits.

Says "1 thank you," and sits.
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Free Speech.—"While I am convinced that a judge, when he

wishes to air his individual opinions of law, ordinarily should be

willing to pay for the same at the current advertising rates, and

not aid unduly to stuff these 'fellows in buckram,' nevertheless,

in palliation of such prolixity, I can only say that my Brother*

have grievously erred, and grievously have I gibbeted the error."

Thus candidly, and withal so modestly, does Franklin, J., avail-

ing himself of cut rates, bring to a close a seventeen-page dis-

senting opinion in McCall v. State, 18 Ariz. 406.

Perfectly Simple.—"Among the admirable qualities of the

human mind and character, consistency is singled out as a jewel.

Just what meaning this figure of speech is meant to

clear. No one, however, is to be condemned for not

jewels, and he who has them is not expected to have them on view

at all times. Mere formal logical consistency is not one of the

crown jewels of juries, and happily so.'*— l'cr Dickinson, J., in

United States v. Bergdoll, 272 Fed. 408. It seems clear enough

to us. If jewels were common, they wouldn't be jewels. If con-

sistency was not rare, it wouldn't be a jewel.

The Lboal Featkbnitt.—A New York visitor from the far

interior who was a stranger to law courts was taken one morning

to witness the opening of court. When he heard the judge,

whose ancestors were evidently of the Kmerald Isle, address a

Hebrew attorney as "brother," he expressed his surprise.

"Brothers!" he exclaimed. "That's a joke. Look at 'em aprin."

"Well," replied his companion soberly, "they are brothers, all

"An Israelite and an Irishman! How do you make that outf"

he wanted to know.

"Why, they're brothers in law," was the response.

—Ltgal Laughs.

Sparrino fob ak Opknixo.—Not infrequently lawyers are at

a loss what to do in conducting a eiisc, hut it is seldom they are

so frank in confessing their weakness as were the learned counsel

in the case of Stewart it. State, 15 Ohio St. 156. In the state-

ment of the ease the reporter says: "Tbe plaintiff's nttorneys then

defendant's attorneys what they intended to do. And, in
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answer, the defendant's attorneys asked the attorneys for the

plaintiff what they intended to do. Thereupon the court inquired

of the plaintiff's attorneys what they intended to do. To which

tl>ey replied that they would like to have the court suggest what

they had better do. The court then asked the defendant's attor-

neys what they intended to do, and the defendant's attorneys

replied that tbey intended to stand upon the defendant's rights,

and could not nor would not do anything or take any course to

waive the defendant's rights in any respect whatever."

The Twelfth Juror.—What do jurors do when they retire

to (he jury room to deliberate on their verdict! And how do

tbey act toward that stubborn, conceited, ignorant, dissenting

twelfth juror f Lawyers are as a rule intensely eurious as to these

matters since they never themselves sit on juries. As throwing

sonic light on the subject, the following communication by the

foreman of n jury to the court, recorded in Fisher e. People,

23 III. 224, should be of interest:

"To the Hon. M. E. Holttster: As we are not permitted to

explain to the honorable court our strange and peculiar situation,

we ask the instruction of the honorable court upon the following

points

:

1. Is it lawful for a jurymun to go behind our statute law and

search the Bible to see whether our statute laws arc not void in

consequence of tlieir disagreement with the higher lawf

2. Is it lawful for a juror to go behind the testimony and read

medical books to see whether the doctors and others examined

on the trial testified correctly or notf

3. Is it lawful for a juryman to go behind the trial and search

law books to see whether the judge did itbt exclude some testi-

mony that ought to linvc been admitted!

4. Is it lawful for a juror to go behind the instructions of the

court and search law books for the purpose of finding gome error

in said instructions!

5. Is it lawful for a juror, after admitting tlte proof of every

essential fact which constitutes a certain crime, to bring in a

different verdict, because he, the said juror, docs not approve of

the penalty attached to the first T

If so, how long must we remain in this worse than purgatory,

and be abused and vilified by a fanatical madman T

In behalf of the jury,

A. A. Fisher, Foreman."

Is there nu imagination that fails to be stirred by this portrayal

f

Can »'t not see clearly the eleven against the one, the eleven

pleading and arguing with increasing vehemence, and the one

immovable and abusive, claiming in turn that he knows more

than the medical witnesses or the trial judge, that the statute is

in disagreement with Biblical tenets, and that be doesn't approve

of it anyway! now many fanatical madmen serve on juries <

day? Why not majority verdicts!

DELAWARE CORPORATIONS
ORGANIZED REPRESENTED

Assistance to Lawysrs in Organization

Maintenance) of Statutory Local Office

Full and Complete) Service

FORMS LAW DIGEST OF LAW

@^KM*ationService (gmpaity
WILMINGTON, DEL. Tel. Wfcmln«to» its

aaefamrnt natawa
»; Coreorekon Company of Dclat
Tntel Compel?, ead Corporate '

EQUITABLE BLDO.
Ccmbtniac under eae B.aoeae'B'nt Delaware CharKr Guarantee 4 Trast
Cojoh»ii>. Corpiration Company ot Delaware DeUwarit Inter jwraloia

r el America.

Joogle



RtrTKMnra, 11)21.] LAW NOTES 101

SEPTEMBER, 1921

PUBLISHED BY EDWARD THOMPSON COMPANY.
NORTHPORT. LONG ISLAND. N. Y.

M. B. WiiUM, fm*.i.
f. W. Wh

CONTENTS

Knmm iAt*: Aimci.Es:

Oyrwrnmrinp <Ar United Manslaughter by "llootlig-

State* ...... 101 Oing" m
Krturn of Ser^il Alirn Urilitih Sotionalitalion 107

Pr^iterty 101 Problem* in Atiotinn hw . 10S

Hnlieatdirptu Agitirul Mil-

102
Cases or Intkrkst . , 112

itary Aulhoritiex

American Prtceiientt 102 New Books:

Illogiad but Kxfytfnt . . 102 'VYim/ Eatale* ax liunneM

Immunity of Governor from (.W|JJ«««'« .... 111

103 The Law of the Sea . lit

Hitter Education for Law-

yers

Jcmtl* Manualfor Ettetinn

\m Oflnr, and Voter* in the

Office Study Is,* Srhonl . 103 State of Sew York US
A Stte Point of Eth,r* KM Law .School Notes us
ImprxMmmenl nf Cttrpora-

104
News or tiie IVipkhsiox no

The Low of Engagement K\<;usn Notiw .... 117

ins 120

Germanizing the United States.

LAWVKiM know, if no one; else does, that the i'nited

States was at its origin peculiar among nations* in

that it was founded tin the theory of individual right*

ami liberties, on the concept of free men endowed hy thrir

Creator with inalienable rights. All cist- in unr govern-

mental structure wa< mere machinery, mostly borrowed or

adapted; that ideal was our contribution to the advance

of civilization, ami its light now shines from lands where

the outward form of monarchy is preserved. lleepcr than

all questions of coimiieree or territory, the World War was

a conflict lictween the old ideal of the despotic state and

the new ideal of individual initiative and freedom. It

has been said poetically that in a war the belligerents

ofttiuies exchange souls. Whether a dawning of individu-

ality now |*rmeatcH the German licpuhlic it is impossible

to say. ]5ut it is lxi-oming increasingly apparent that

there is grou-ing up in this country not only n tendency

to hem in the life of every citizen with a mass of legislative

restrictions dictated hy a small class arrogating to itself a

sense of superiority. 1 1 lit also a tendency on the part of

the people to submit lamely—to take it as a matter of

course that act* innocent and healthy and approved hy the

great majority of the people should lie lulu-lied "vcr-

buten" at the behest of a liltle coterie of professional paid

reformers. The form taken by the regulations differs

from that of Germany, when- the ruling spirit was
military and commercial, not pbarisaical, hut I he spirit of

dictation and of submission to dictation is Teutonic and
not American. We have fallen far behind our sister

republic, France, in that freedom to the individual which
was once our genius. We hear much from '•reformers"

about the terrible moral decadence of America which de-

mands all these regulations. That was ever the attitude

of despotism toward liberty. For a long time we heard

the echoes of Teutonic prating about the decadence of

France—until Verdun. The question of the preservation

of individual liberty is the most important one in the

country to-day, for it involves more than our institutions

—

it involves our national soul. We are setting up our Hin-

deuburgs who have not even the rude elemental glamour
of the original, sour faced I'uritans and wild eyed zealots,

and thousands are giving their hard earned money meta-

phorically for nails to be driven into imposing woolen
statues .symbolizing the protean forms of in tolerance.

The members of the bar know on what foundation Ameri-
can liberty was laid. As the interpreters and to a large

extent the makers of law they are the custodians of those

foundations. It is time for them to lie on guard, for

while the sword of the linn is broken his spirit walks

abroad in the land.

Return of Seized Alien Property.

Somk small lieginnings may be noticed of a propaganda
in favor of the return of the German commercial prop-

erties seized by the Alien l'ro]>erty Custodian, and it is

reported that a suit is to be l>cgnn by the I'oseh Magneto
Co. to test the validity of the seizure of its property. As
to the power of the government to confiscate the property

of alien enemies there can be no doubt. The Adventure. f>

Crunch 221 ; Miller v. V. S. 11 Wall. 2HH. "When war
breaks out the question what shall he done with enemy
property in our country is a question rather of policy than

of law." Ilrown v. V. 8 Cranch 110. Ami the power
of confiscation extends to the property of enemy aliens

who are residents of the I'nited States. Milter v. U.

supra. What shall be done with the seized German prop-

erties is therefore a question for Congress to determine,

and the act authorizing the seizure expressly reserves that

power of determination. There may readily be cited the

dicta of eminent jurists ami publicists to the effect that

it is the more approved practice to return all private prop-

erty at the conclusion of the war. lint methods of warfare
have changed so greatly since those views were pronounced
as to render them practically obsolete. In the day when
war was waged between opposing armies there was merit

in the view that the visitation of war on civilians should

be minimized. Hut as has often been pointed out, the

late conflict was a war between peoples, ami every industry

was involved. And beyond this lies another consideration

of policy. The war revealed to us how far the German
policy of commercial infiltration had proceeded, and for

what villainous ends it was designed. We have in a great

measure eradicated it, and it would be criminal folly to

restore it. The problems presented by our large per-

centage of aliens are many ami serious. As to some points

there may be room for difference of opinion; but there

should be none on the proposition that alien owned and
controlled industries should not be tolerated. The man
who desires to set up a business in this country should be
required to assume the duties of citizenship. Xo incor-

poration should be granted except on a requirement that

every oilicer and director should be an American citizen.

Uno other consideration is worthy of notice. The I'nited
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States* waived its right as a victor to indemnity because

the enemy's power to pay was not sufficient to reiinburso

our allies who had siitfcred more severely than we. lint

the German properties seized in tin* country would pay

the bonus which is asked by our soldiers, without laying

added burdens of taxation. Let us be just to our own
people before we begin being generous to the lion.

Habeas Corpus Against Military Authorities.

Ix November, 17'JS, Theobald Wolfe Tone, tin- Iri-h

revolutionist, was tried by a military court and run

detuned to death. On an application to the ( unit ui

King's Bench for a writ of habeas corpus, the following

dramatic proceedings were had:

'"I do not pretend to say," observed Mr. Curran, "that Mr.

Tone is not guilty of the charges of which he whs accused—

I

presume (he olliccrs were honorable men—Imt il is stated m the

affidavit, as a solemn fact, tlmt Mr. Tone had no commission

under his majesty, and therefore no court-martial could have

eogtnianee of any crime imputed to him, while the Court of

King*!! Bench sat in the capacity of the great criminal court of

the land, lu times when war wjut rasing, when nuiu was opposed

to man in the field, courts-martial might he endured; l)iit every

law authority is with me, while 1 stand upon this sacred and

immutable principle of the constitution—tliat martial law and

eivil law arc incompatible; and that the furtner must tense with

the existence of the lntter. This ix not the time for arguing

this momentous question. My client umst appear in this court.

He is cast for death this day. He may lie ordered for execution

while I address you. 1 en II on the Court to support the law.

I move for a habeas corpus to he directed to the provost-rimi s'-ul

of the barracks of Dublin, and Major Sandys to briny up the

body of Mr. Tone.
Lord t hief Justice [Kilwarden].—Have u -.s rit instantly

prepared.

Mr. Cnrran.—My client may die while this writ is preparing.

Ijord Chief Justice.—Mr. Sheriff, proceed to the barracks, and

acquaint the provoert-marshal that a writ is pn-parim: suspend

Mr. Tone's execution; and see that lie Ik- not ev«-ciit -d.

[The Court awaited, in n slate of utmost agitation, the

return of the Sheriff.]

Mr. Sheriff.—My lords, I have been at Ihc barracks, in piiM'.i-

ance of your order. The provost-marshal -ays he must obey

Major Sandys. Major Sandys says he must obey l,<»d t'ornw.illis,

Mr. Curran.—Mr. Tone's father, my lords, returns, alte r serv-

ing the habeas corpus: lie snys Oeiicral Craig will not obey it.

Lord Chief Justice.—Mr. Sheriff, take the body of Tone into

your custody. Tnke the provost-iimrsbul and Major Sandys into

custody: and show the order of this Courl to ticmral Craig.

Mr. Sheriff (who was understood to have been refusal admit-

tance ut the barracks) returns.— I have been at the hut-ruck*. Mr.
Tone, having cut his throat last night, is not in a nuidircn to

be removed. As to the second pari of your order, 1 could not

meet the parties." (27 How. St. Tr. GUI.)

Now, after the lapse of over 120 year* the same tpies-

tion has arisen in the same unhappy Intnl. The .Master

of the Kolls issued a writ requiring the military com-

mander* in Cork and Limerick to produce tin- Indies of

certain revolutionists tinder ileuth senteiiee. On their

refusal he writs of attachment, refusing to accept

an assurance that the sentences would not. lie carried inn

execution pending an appeal from his decision. He said:

"Let a writ of attachment ho issued against the several

parties to whom the writ is addressed. I don't know
whether it is intruded to resist a writ of this court by

force of arrns. If that is tin- case we have come to 'lavs

of red ruin and the breaking up of laws." An apjwal

from the division of the Master of the lloll* stayed the

operation of his writ, and the question will be determined

later in the Court of Appc;d- if the military commander
awaits it* decision.

American Precedents.

Ox several occasion- .luring the American Civil War
the siinie ciiliict arose in an effort by the civil courts

tu inquire by habeas corpus into the detention of civilians

by the military. In each instance the judges were clear

in their opinion that disobedience of the writ was con-

tempt, ainl. in each instance 1ht: military commander stood

on the practical supremacy of his bayonets and kept the

prisoner. In Ex <><i>l<: Mcmjnmn, Taney 2Hi, 17 Fed..

• as. .No. iH-7. an attachment was issued but the officer

Was prevented by military force from serving it. Chief

.Inst ice Taney sa.d: "I have exorcised all the power which
the constitution and laws confer upon me, but that power
has Urn resisted by a force too strong for me to over-

come. It is p . ilde that, the officer who has incurred this

gr.ao roqiotisihiiity may have misuiolcrstood his itistruc-

tions, ami exceeded the authority intended to be given

him; I shall, therefore, order all the proceedings in this

ease, with my opinion, to bo tiled ami recorded, in the

circuit court of the I'nitid ^tuh-s for the district of Alary-

land, and direct the clerk to transmit a copy, under seal,

to the 1'iv.sidcul of the ("nited State*. It will then remain
for that high otiicer, in fulfilment of his constitutional

obligation k. 'lake care that, the laws be faithfully exe-

cuted.' to determine what measures lie will take to cause
the eivil process of the United Slate* to l>c respected and
ct.ior<cd." In IU /). U<»>n. <!1 X. C. under like

circumstances the cotut said: "I can .say no more than

i

what I. have already s;id: the power of the judiciary is

exhausted--! have no j.o-.-r eomitalits. In this particu-

lar, my Mh.aiioii differ-, t'roni that of Chief Justice Taney,
in .\!e:-rv loan's Case. Jle lt,>d a posse cotuitatus at bis

command, but eon- id- red the power of the judiciary ex-

hausted, wit" i-
1

. 1 1 railing it on!—he did not deem it to be-

lli* duty to command the marshal with the posse 'to storm
a iWt.' In i'.r i >r'i \'<ilhi)»l :

t)h'i»t. it West. L. Monthly
(Ohio) o7. :.'7 Fed. Ca*. Xo. 1'i.siti, it was given as one
of the re,,- ns for refusing to i— n • - luiUeas corpus that

it WiUild -:
l ;> i til v be disregarded and that the court was

without [tower to enforce it. In the case of Ex porta

lU-nr,r,.-l. 4 West. I.. .Mouth, (t)liiot 113, .'I Fed. Cast.

Xo. 1 ,:](»:;. a writ was i-..-ued. but on the refusal of the

military comm.! t ider to obey it an ap[ilication for an
at:a<-!nncnt wa- refused.

Illogical but Expedient.

/""' iivi.iiWfi- \v i-. wh"j, all i-. -aid atnl done, a practical
^ 1 m: tier in which nice mu -i derations of consistency

must give place to ;he tn-i ds <jf red situations. It is,

then-fore, no particular re]iroaeh to our institution* that

then- should arise such iii-o)nl.[.- conflicts as that note<l

iu the prcccdinif juragv. '
. It probably would not Ik;

well to riM'ogni/'t as a dm r of law that the military is

ever sU|s rior to the civil power where the court* are open

I

and war is not riie. Vet it would not he wise to provide
I any machinery by which a military commander in time
of war is suble t to coercion by a judge so stco|>ed in
petty I'vhnir ilio.e- a-' to he oblivious of national peril,

and the decisions rendered during the late war show that

:
there are a few sivh. So the best practical solution is to

I let the writ issue. I tisobedieuee to its maudutc establishes no
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principle or rule, but it save* the situation. In like manner

it would not be well to make it a rule of liiw tbat juries

may disregard the instructions of the court, but many an

unjust decision has been avoided by the fact that juries

will on occasion assume that power. The assumed power

of the courts to declare legislation to be invalid is quite

without logical standing in a governmental system of

co-ordinate power*. Yet in the main it ban worked well

iit practice; its benefits have far exceeded it* evils. Actual

practice has developwl a number of "cheeks ami counter-

checks" which were not in the contemplation of the makers

<A the Constitution, and some of them have worked better

than the ones which were expressly established.

Immunity of Governor from Arrest.

A not ii KK instance of conflict between the judicial and
executive departments has recently assumed a

momentary notoriety, vi/.. : the refusal for a time of the

Governor of Illinois to submit to arrest on a charge of

felony based on acts committed before his election to

the office of Governor. While the stains of a Gov-

ernor in this respect has never been adjudicate!, there is

no case in wliich immunity from arrest for crime lias ever

l-eeii allowed in the Tinted Slates to an executive officer.

See note 1 A. L. II. 11 .Mi. "No utticer <ir employee of the

United States is placed by bis position or the service he is

cidled to perforin nliove responsibility to the legal tribunals

of the country and to the ordinary process fur his arresl

and detention when accused of felony." / . v. A'ir/o/,

7 Wall. -1S2. Assertions by Governors of sii|>oriori(y to

civil writs have Im'cii made frequently and as frcipiently

denied, a leading case lieing .1 ft;/, (itn. v. 1i<ixl<,»\ 4 Wis.

.Mi", where the immunity of the Governor from ipio war-

ranto was argued by Jlr. Matt t'ariientcr with a cogency

and eloquence rarely equalled in the history of the Ameri-

can bar. To an assertion of an immunity from civil proc-

ess by the British Governor of Minorca Lord Mansfield

once said that though the action might not lie against

any other man, "it shall most emphatically lie against the

Governor." Mosli/n v. Fuhriijnx, 1 t'owp. Hi 1 . Thus far the

claim of a Governor to immunity from arrest has never

t«*'en pressed to a conclusion. In some instances the

eh urges have been dropjK'd ; in other*, as in the recent

Illinois case, the Governor has surrendered, so the coun-

try has been spared a conflict between the militia ami a

posse coinmitahis. Yet cases may easily be imagined
where it would be the duty of the Governor to resi>t. as

where a series of prosecutions was begun in bad faith to

hamper his oflieial activity at a crucial time. The Gov-
ernor is the head of a state larger than many kingdoms.
True it is "the law" that he should yield to any writ and
let the consequences take care of themselves, but tbat

view loses some of its force when it is remembered that

the "law" in question is not the mandate of the people

but the opinion of a man asserting his own authority, a

capacity in which it is easy to err. The saving factor is

practical and not theoretical. If an occasion ever arises

when ol»edieiice to a judicial mandate will be so disastrous

that public opinion will sustain a refusal to olioy, the

refusal will certainly be forthcoming.

Better Education for Lawyers.

A spKrt.u. committee of the American Bar Association,
•** of which Elihu Hoot is chairman, appointed last year

to consider what action is possible "to strengthen the char-

acter ami improve the efficiency of those admitted to the

practice of the law," having considered the answers to

a questionnaire sent to the Dean of every resident law

school in the 1'nitcd States, and having held several pub-

lic meetings at which well-known lawyers ami educators

presented their views, has formulated its report for pre-

sentation at this year's meeting of the Association.

Briefly summarized, the principal recommendations of the

committee are: 1. Law School education to be imperative,

ii. Two years in college prerequisite to admission to law

school. 3. A three years law school course. 4. Law
school graduation not to confer the right to admission to

the bar without examination by public authorities. A
discussion by the committees attached to its recommenda-
tions, present* forcibly the argument in favor of the pro-

posed reforms. The need for a better academic education

of candidates for admission to the bar. wliich has recently

been discussed in Law ,\i>tks, is well put by the com-
mittee, which says:

"It is plain that the student's moral character should be above
reproach ami that his mind should be ready for sustained and
consecutive thought. We know of no system of titits which con
reveal the moral character of a young man ju»t beginning the

work of life: anil wc know of no system of examinations which
can satisfactorily reveal hi* mental power. Character tests in

u»>st cases' would only he perfunctory, and examinations could
disclose little save knowledge or ignorance upon certain specific

points.

"Wc are convinced that educational experience is the surest

guarantee of a good moral and inteltcrttuil ci|uipmcnt. The
completion of a high-school coarse is now generally recognized

as a prerciniisile to the study of law. Wc go further than this

and ndvocate requiring at least two years of study in n college,

llcranse a man has studied in u college ii docs not follow of
necessity that he is ready for the study of n learned profession.

Hut the probability that lie is ready is very nuu-li increased. His
understanding and sympathies have ln»en enlarged and a begin-

ning has Itecn made in the habit of independent and vigorous
thought. The difference between the social and educational at-

mospheres of school and college justifies Hie conclusion that an
intending lawyer should have the benefits of both before he is

called upon to take up his life's work. A minimum of two
years of college will give him an understanding of his country
which comes largely from contact with those of other places and
of other ways of thought.

"The law is a public profession by which, more than by any
other profession, the economic life and the government of the
country arc moulded. The proportion of lawyers in legislative

bodies greatly exceed* the proportion of lawyers in the whole
population. In executive office they are more numerous than
are the followers of any other profession or occupation. Of
course- all men in judicial ollicc arc lawyers. And last, hut of
great importance, is the influence of lawyers as practicing
attorneys in helping to shape the course of judicial decisions and
to draft statutory and constitutional provision* which vitally

affect the law."

The matter is one of great iin|>ortnncc, and should be

given careful study and full discussion. Of course the

putting of the recommendations of the committee into

force must come from local action, and local bar associa-

tions should take the matter up and give it such considera-

tion us will lead to a definite local sentiment on tho
subject.

Office Study vs. Law School.

The recommendation that admission to the bar shall bo
confined to graduates of law schools will necessarily

meet with much dissent. Many lawyers, of whom the

writer i* one, gained admission to the bar as the result of
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office study, and of those a number, of whom he is not one,

have attained distinction at the bar. The report of the

committee sets forth cogently the changed conditions of

modern life, saying:

"A hundred years ago a student learned law in the office of a

preceptor. This was possible because the preceptor had time to

teach and because the bulk of recorded law was small. In a

period of comparative simplicity, a thorough knowledge of stand-

ard text books and of a few leading ease* was sufflcient enuip-

. meat for admission to the bar.

"Xow all this has changed, because of the rapidly widening

Held of human relations. A successful modern lawyer hns

scarcely time enough to do his duty by his clients. His periods

for instructing or quizzing students can only be few and hurried.

The volumes of case biw and of statute law have multiplied

many time*, so that neither office preceptor nor student can in-

telligently handle them in the time avuilublc. The inevitable

result is to relegate the office student to hornbooks and to cram-

ming devices to meet the examinations for admission to the bar.

No such system ran compare favorably with n system of intensive

study pursued for a prescribed period under" the guidance of

specially qualified teachers."

But granted a requirement of antecedent college edura-

tion, the technical knowledge of the aspirant for admis-

sion can bo tested definitely by a proper examination, ami
if it is present the maimer in which it was obtained

becomes important. It may be granted that it is easier to

acquire a sound knowledge of law in a good law school

than by solitary study with the desultory aid of a busy

practitioner, but the man who acquires that, knowledge by

the more laborious process, who has held himself to the

routine of arduous study by his own will power and
ambition, is on the whole a better man and a lietter lawyer
than the one who has acquired the same knowledge by the

aid of a school.

A Nice Point of Ethic*.

Is the case of In re Palmieri, 17'> A pp. Div. 58,

X. Y. S. 70S), an attorney was disbarred on proof that

he introduced on behalf of the defendant in u criminal

case testimony which in some of its incidents he knew to

be false, and took advantage of the false testimony in his

Bumming up. There was no pretense that the attorney

suborned the witness, but it was clear that he personally

knew that her testimony was in some particulars false.

In a dissenting opinion Justice Page said: "To my mind,
my Brethren have adopted a stricter rule than has ever

been recognized by the courts or the profession at large.

Seventy-five years ago, there- was a vigorous discussion in

England in the public press, and in pamphlets, growing
out of the defense of the murderer of Lord William
Russell, by a prominent barrister, Charles Phillips. Mr.
Phillips had accepted a retainer believing in the inno-

of the accused. On the second day of the trial, the

called his attorney and Mr. Phillips to the dock,

and informed them that he was guilty. Mr. Phillips then

said, 'You will plead guilty,' to which the prisoner re-

plied, 'Xo. and I expect you to defend me to the utmost

of your ability.' In this situation, Mr. Phillips consulted

Baron Parke, who was not sitting in the case. Huron
Parke informed him that he was bound to defend the

prisoner and to vise all fair arguments arising from the

evidence in his behalf. The prisoner was convicted, and
it afterwards transpired that the prisoner had confessed

to his counsel, which led to a discussion of the duty of a

lawyer under such circumstances. Thereafter. Mr.
Phillips was appointed u commissioner by two diffjfcftnt^

Lord Chancellors, and the fact of Baron Parke's advice

became public by one of the Lord Chancellors having told

of a conversation that he had with Baron Parke, in which
the Baron had told him of his advice and that he went
into court and listened to the summation, and that Mr.
Phillips's address was unexceptionable." The analogy-

thug drawn seems sound. If an ottomey knows his client

is guilty, the defensive testimony he offers may be in itself

true, but it is offered only in the hoj>e that an inference

of innocence mav l>e drawn therefrom bv the jurv.

Whether it is ethically sound that an attorney should put

on a witness whom he knows or believes to U> perjured or

should defend a person whom he knows or ltelieves to lie

guilty is open to some debate. And the question goes a

step further, whether an attorney may act in a civil case-

in which he is not fully convinced of the merits of his

client's case. If the rule laid down in the Palmieri ease

is carried out to its logical conclusion, whenever an attor-

ney goes into court he vouches for his honest belief in the

justice of his case and the truth of the testimony adduced

to support it. It may be that it should be so, but is sucli

the general understanding of the profession '.

Imprisonment of Corporations.

Tilt corporation plays so large a part in the commercial

life of the United States that it is a serious defect

in our laws that no provision is made for imposing any sub-

stantial punishment for crimes by corporations. Fines

may of course be imposed, but the result is inevitably

that the consumer pays the fine and the corporation take*

a profit out of its infraction of law. Since it is in practice

difficult to get at "the man higher up" the punishment of
individual agents falls on underlings and hns small deter-

rent effect on the management. In theory, of course dis-

solution is capital punishment applied to a corporation,

but its working in practice was not greatly exaggerated by-

former Vice-President Marshall who in a recent address-

to the Virginia Bar Association depicted the "trusts" as

singing a "class song" dedicated to the Federal Supreme
Court

:

'•Hallelujah ! Thine the glory,

Dissolve us again."

There is no particular reason, except that it has never

been done, why a corporation should not be imprisoned1

for crime, its charter, property and business licing taken

into custody for the period of the sentence. Most cor-

porations thus impounded could be made to earn a fair

sum for the government during the period of the sentence.

Such a sentence may seem severe, but it is trifling com-
pared with the sentences im|iosed on individuals. In
many instances at the end of five or ten years the value of
the corporate property would be wholly destroyed. True
enough; many individuals die while serving a prison

sentence. Stockholders innocent of wrong doing and
unable to prevent the act which led to conviction of the
cor|x>ration would lose their investment. Quite so; but

the pleas of the innocent dependents of individual crim-

inals fall on deaf ears. The corporation is almost a neces-

sary instrument of honest business.' But it has been so

fur developed into an entity, it affords so many loopholes

for the escape from liability of its constituent individuals,

that unless it is subjected to a criminal liability which i*

not to be scoffed at it will become a menace to our «

life.
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MANSLAUGHTER BY " BOOTLEOGlrsCi "

Arcoiujixo to press report* there have Iwn a nmnlier

of instances of death caused by wood alcohol in liquor

illegally sold. Of course in such n ease the seller is guilty

of ]c*c inajeste uiul violation of the Volstead law, hut is

he also guilty of criminal homicide? It has often been

said in general terms that one who does* an \mlawful act

is guilty of manslaughter if death results proximately

therefrom. It is, however, well established that a person

wl'.o does an act whieh is malum prohibitum only is not

liable for an unintentional death resulting therefrom as

an unforeseen consequence, if the act is not of itself

dangerous to human life. "If an net not unlawful in

itself, as shooting at game, be prohibited to be done unless

by persons of a certain description, the ease of a person

not coining under that description offending against such

statute and in so doing unfortunately killing another will

fall under the same rule as that of a qualified man and
must equally lie Attributed to misadventure." 1 East P. C.

2CO. Almost the exact ease postulated by Mr. Kast arose

The Law of Engagement Rings.

'T'nz law whieh enters into every phase of human life

* has taken cognizance even of that emblem of tender

sentiment, the engagement ring. In a recent case it is

reported that a New York magistrate held that the person

who breaks the engagement loses the ring. That rule is

brief, easily understood and has a basis of sound common
sense. A like conclusion was recently arrived at in Eng-
land. Jacobs v. Daeis 1 1> 1 7 J 2 K. It. 532, wherein

Shearman, .(., said: "The history of the engagement ring

is interesting. We read in ihc l>ook of Genesis that Abra-

ham presented earrings when Hebecca was betrothed to

Isaac ; and. no doubt, the story represents the ring in those

days as a sign or symbol <if an agreement to cany out a

bargain and sale of the woman. When one comes to the

time of civilized law, the woman ceases to be a chattel,

and one finds in Justinian the ring used as an 'arrhabo.' !

or a pledge for the contract of marriage or sponsalia.

This found its way even into early English law. Times,

however, are changed now; but' though the origin of the

engagement ring has been forgotten, it still retains its

character of n pledge or something to bind the bargain or

contract to marry, and it is given on the understanding

that a party who breaks the contract must return it.

Whether the ring is a pledge or a conditional gift, the

result is the same. The engagement ring given by the

plaintiff to the defendant was given upon the implied con-

dition that it should be returned if the defendant broke

off the engagement. She did break the contract, and

therefore must return the ring." Another illustration of

the manner in which sordid commercialism obtrudes itself

is to be found in the holding of Pollock v. Simon, 205
Fed. loo."', that an engagement ring given within four

months of the bankruptcy of the man is n preferential

transfer which may he avoided by creditors, the court

saying: "In view of the customs that commonly govern

the conduct of betrothed persons, there is some sentimental

hardship about the conclusion; but the legal principles

referred to seem to free the question from doubt."

in State v. Morton, 139 X. C. 588, 51 S. E. 945, 111 A.
S. 11 818, 4 Ann. Cas. 797, 1 L. R. A. X. S. 991. In
that case one trespassing on lands of another for the pur-
pose of hunting turkeys, in violation of a statute, acci-

dentally killed a fellow hunter. It was held that he was
not guilty of manslaughter. Tho same principle was
illustrated in EsteU v. Stale, 51 X. .1. L. 182, 17 Atl. 118,

wherein it appeared that tho accused whilo driving a team
rapidly past a toll gate in the effort to evade payment
of toll, accidentally killed the gate keeper, who caught at

the horses in an attempt to stop them and was run over.

The court 6aid: "It is evident that the legal theory on

which the case has been tried is, that the defendant was
chargeable with the death which ensued by reason of the

single fact of his having attempted to pass through the

toll gate without paying his toll ; tho act being unlawful,

it was not necessary that it should appear that it was
done in a careless or dangerous manner; nor did it affect

this responsibility if the deceased, by his own careless-

ness, frightened the team, thus producing the fatal result.

This was a plain misstatement of the legal principle. The
act of the defendant in making this attempt, in the exer-

cise of due care, was, at its worst, merely malum pro-

hibitum, and was, in itself, devoid of dangerous tendency,

and therefore was not criminal. The mere unlawful-

ness of the act does not, in this class of eases, per se, render

the doer of it liable, in criminal law. for all the unde-

signed and improbable consequences, of it."

This rule would seem clearly to exclude the idea that

death resulting from the sale of intoxicating liquor is

criminal homicide merely because the sale is in violation

of law. Even those who hold most strongly to the belief

that alcohol is a poison will admit that it is a very slow

poison and that tho taking of a drink or even several

drinks is not an act imminently dangerous to life. If any
one doubts it he need but compare the robust civilization

of the Anglo-Saxon, whose bibulous habits run, as has been
recently said, "from Hcngist and Ilorsn to Haig and
llaig." with that which centuries of total abstinence have
produced in Moslem lands. The few cases which have
passed on the question are quite thoroughly in accord. In
Statry. l!rih.r, S(i X. J. L. 107, 92 Atl. 57«, the accused,

an innkeeper, was convicted of manslaughter on proof-

that in violation of law he sold liquor to a man who was
visibly intoxicated, ami tbat in leaving the premises the

drunken man fell and fractured his spine. The court

said: "Wo do not think that criminal liability on the

part of the defendant for the death of Welsh can be predi-

cated upon these facts. It is asserted by counsel for the

state that, because the legislature has prohibited the fur-

tber sale of liquor to a man who is already visibly under
its influence, under pain of forfeiture of the vendor's

license (Comp. Stat., p. 2907, §83), an innkeeper who
violates this prohibition and so renders his customer less

able to stand securely, is legally chargeable with man-
slaughter if the customer by reason of his intoxication

falls and in his fall receives injuries from which he dies.

We cannot agree to this proposition. The fact that a

drunken man is more likely to fall than a sober one must
be admitted ; but that sudden death is the usual or even

the probable result of over-indulgence in intoxicating

beverages must be denied. Common experience is to the

contrary. If it shall ever become so, then excess in the

use of strong drink will largely cease, or a very great in-

case in the death rate may be naturally expected. It is
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only for the natural and probable result of a wrongful

act that a wrongdoer is liable, even civilly. Anil this is

so, ut least so far as criminal responsibility is concerned,

even if the act is prohibited by the legislature, provided it

be merely malum prohibitum ami not malum in sc. ami

is not dangerous in itself."

In Thudt v. Starr, (Xcb. ) IS* X. \V. ."TO. it was

shown that the amiml shared with a neighbor some

"home brew" which resulted fatally. The court said:

"It is our opinion that the giving or furnishing of intoxi-

cating liquors, nnaccompaiiied by any negligent conduct,

though unlawful, is but an act merely malum prohibitum.

The person who treats his friend, even though the act be

unlawful, has no intent to harm, nor is such an act cal-

culated or intended to endanger the recipient of the liquor.

We cannot go so fur as to say that such nn act, prompted

perhaps by the spirit of good-fellowship, though prohibited

by law, could ever, by any resulting consequence, lie con-

verted into the crime of manslaughter."

So in .Stare v. DeFonti. :54 H. I, .'.]. S-J Atl. 122. it was

held that an unlawful sale of whiskey containing wood

alcohol whereby the death of the buyer was caused did

not render the seller guilty of manslaughter unless he

knew that the whiskey was poisonous or was negligent

in being ignorant thereof.

The one decision of a contrary tendency is State v.

Keever. 177 X. C. 114, t>7 S. K. 727. In that case it

appeared that 38 per cent of wood alcohol was added to

soda water and the concoction sold by the accused, caus-

ing the death of a consumer. The court said: "If the

defendant put wood alcohol in the liquid to produce in-

toxication, without knowledge of its poisonous quality,

mid proceeded to sell such decoction, he was engage* t in

an unlawful as well as a reckless business, and if di-ulh

ensued because of such poison he is guilty of manslaughter.

The sale of intoxicating liquor is now banned and con-

demned by the laws of the Xation and most of the Slates,

including Xorth Carolina. To sell it is not only ionium

in se, but nudum prohibitum. When the defendant sold this

liquid to the deceased he was engaged in an unhiv.iu) act,

and if the deceased died in consequence of the poison put

in it by defendant, although innocent of any purpose to

kill, he is guilty of manslaughter." In that case the deci-

sion seems to have la-en largely controlled by the fact that

the accused knew or should have known that the wood

alcohol had been added to the soda, the court saying else-

where in the opinion that if he had proved ignorance

thereof it would have exculpated him, so that the Keever

case dc-pite the dictum quoted does not run counter to the

authorities heretofore discussed.

Itnt since the doctrine which has been considered is

based wholly on the fact that death is an unforeseen conse-

quence of an act not in itself dangerous to human life, it

follows that if the person selling liquor is in any manner
charged with notice of its deadly character he is respon-

sible for death resulting from its consumption. Thus it

was said in I'eo/ile v. Deh'oiiti, supra: "We are of the

opinion that the second court in each indictment is sutti-

cient. The accused is here charged with negligently substi-

tuting wood alcohol, a deadly poison, for whiskey which was

ordered and paid for. Either the accused knew that he was

delivering wood alcohol, a deadly poison, in place of

whiskey, or he negligently represented the liquid so de-

livered to lie whiskey without having any knowledge

whether it was or was not the 'whiskey which had been

called for. So acting in either event he must lie held liable

for the cunscqticnces of his act if it be proved at the trial."

In Thiede v. State, supra, it appeared that the accused

knew that persons previously drinking the "home brew" in

question had suffered ill results from it. On this point

the court said: "Where the liquor, by reason of its

extreme |K>tency or poisonous ingredients, is dauge'rous to

use as an intoxicating leverage, where the drinking of it

is capable of producing direct physical injury, other than

as an ordinary intoxicant, and of perhaps endangering life

itself, the case is different, and the question of negligence

enters: for if the party furnishing the liquor knows, or

was apprised of such facts that he should have known, of

the danger, there then ap|icars from his act a recklessness

which is indifferent to results. Such recklessness in the

furnishing of intoxicating liquors, in violation of law,

may constitute such an unlawful act as. if it results iu

causing death, will constitute manslaughter. The evi-

dence here was sufficient. is we view it. rant a sub-

mission of the charge of manslaughter to the jury. The
defendant, it seems, distilled this liquor himself. It was
at least home-made whiskey. The danger of drinking

such liquor, by reason of its extreme jn>teney and it.- fre-

quently containing poisonous ingredients, is commonly
known. The defendant may have been dealing with an

unknown quantity, but. as wa- said iu the Keever case,

he was handling a dangerous weajmn. There is evidence

to show that he knew this particular liquor was extremely

powerful. He saw it- effect on Chris Xelsou and on

Stromer in the morning: yet that evening be offered it to

the l'ros-er boys and invited them to drink all they

wanted. There is substantial proof thai the liquor was
dangerous. That two drinks of it should paralyze thnv
men within a few minutes after drinking, and that one of

these men. as a result, should die iu a few hours, as hap-

pened iu this case, sufficiently raised the issue of its dan-

gerous character for the jury."

Another case clearly illustrating the distinction between

the violation of a prohibition designed -peeihcally to pro-

tect life ami one designnl for another purpose is State v.

Takaiio. !)} Wash. l l!>. If.:.' Pac. \\~>. A conviction of

manslaughter was sustained iu that case on proof that the

accused, a druggist, sold wood alcohol without labelling

it in the manner required by law.

In this state of the law there arises a question which
has never been passed on, and which may well lie con-

trolling in any case now arising of death resulting from
iuloxicants illegally sold. The rule that there is no

liability tor a death thus caused res;- on the fact that

the drinking of intoxicating liquor is not an act dangerous
to life. How far have i litioiis arising since the Eigh-

teenth Amendment changed the fact in that respect '. That
some of the liquor illicitly sold is dangerous and that

careful men will no longer drink without some inquiry as

to the character of the liquor or some knowledge of the

person offering it is well known. There probably i- not

a man engaged in the illicit sale of liquor who does not

know that there is impure and poisonous liquor extant.

Iu a common or colloquial sense it is a dangerous act

to-day to drink liquor obtaiuol from unknown and illicit

sources. Is it so in a legal sense also, or at least a question

of fact for the jury, in view of the notoriety of the in-

stances of death from wood alcohol '. On the other hand,

the proportion of liquor now illegally sold which is dauger-

ous is exceedingly small. Incalculable quantities have

Digitized by Google
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been consumed in the last year, and the deaths have been

von- few. Analvsis of large quantities seized in the cities

is said to show much that is new or diluted, but very

little that is dangerous. It is probably no exaggeration

to fay that not one bottle in ten thousand of the liquor

s*>I«l in the past year was actually dangerous to life. Can
an act which produces death once in ten thousand times

be said to lie dangerous ; The instances of drunken men
who have met with fatal accidents by reason of their intoxi-

cation are fully as frequent, as a review of case* under the

civil damage acts will show. But that peril was said in

Sfntf v. Ft'itze, supra, to ho too remote to make an illegal

sab* to a drunken man an act dangerous tu life, and no

stricter rule should apply hy reason of the occasional and
sporadic instances of poisoning by wood alcohol. There

is a possible intermediate vii-w which has. something of

logic and public convenience to commend it. viz.. to cast

on the seller of intoxicants the burden of showing that he

made reasonable and diligent inquiry into the antecedents

and quality of the liquor before offering it for sale, ex-

onerating him if such inquiry is shown. Small a- is the

proportion of dangerous liquor on the market, sufficient

publicity has lieen jjiven to its existence so that it may
well be that one purchasing through "underground" chan-

nels for resale is guilty of negligence if he makes no

inquiry. If inquiry is necessity the illegality of the en-

tire transaction would he sufficient to cast on him the

burden of showing that it was made. As was said in the

Keever ease, supra: "There was no way by which the

State could well prove directly that the defendant knew
that there was wood alcohol in the liquid. Therefore,

where it proved the actual killing by the poison supplied
by defendant, he must show mitigation or excuse.'' Such
a rule would apparently safeguard the accused from con-

viction of one offense merely because he has committed
another, and at the same time would render liable for

criminal homicide the man who, thinking only of his own
profits, ministers to the needs of the victims of Volstead-

ism with reckless indifference to the quality of the liquor

which he sells.

W. A. S.

BRITISH NATIONALIZATION

The question of nationalization has assumed a new im-

portance since the War. The readjustment of frontiers

and the formation of numerous new nations by the Treaty
of Versailles have left many disgruntled individuals, lis

dissalislied with their newly acquired nationality as with
their old; whilst lioth the experience of the War and the

state of the labor market' tend to cause the (treat Nations
to look askance at the influx into their ranks of a large

number of dubious aliens of the "refugee" ty|>e.

The British Regulations on the subject have been con-

siderably altered by the Uritish Nationality -ind Status of

Aliens Acts of 1 !> 1 1 and litis, which have repealed the

Nationalization Act of 1*70, except as regards the dis-

cretionary (towers of the S<vrctary of State.

Tinier these Acts naturalization is restricted to aliens

of good character, having an adequate knowledge of the

English language, who intend, after such naturalization, to'

reside in the British dominions, or if not so residing, to

serve under the Crowu or as representative of a British

firm abroad and who have in the eight years preceding

their application either:

( 1 ) Been in the service of the Crown for five years, or

—

(2) Resided live years iu the British dominions, of

which residence at least the one year immediately preced-

ing the application must have been in the Tinted

Kingdom.
Toe certificate of naturalization has no effect mile**

and until the oath of allegiance has Ix-en taken.

As iu the Act of 1870. the Secretary of State has an
absolute discretion to grant or withhold a certificate, and
iu addition, has been given a wide power of revoking

certificates. In the exercise of such powers, he can
appoint a Committee of Investigation, armed with tin?

^authority of the High Court as to examination of wit-

nesses on oalh, production of documents, etc.

The Secretary of State must revoke a certificate if he
is satisfied that the new subject:

if ) IIus been trading with the enemy, or

—

(-) Has, within five years of the grant of sfich certifi-

cate, been sentenced by a British Court to twelve months
penal servitude or to a fine of not less than £100, or

—

(I ) Was not of good character at the date of the grant,

or—
( I I Has, for a period of not less than seven years after

the grant, been out of the dominions without substantial

connection therewith, e.g., as a representative of a British

firm, or—
(">t Remains, according to the law of a state at war,

a subject of that state: but such revocation does not re-

voke the nationality of the alien's wife or children, unless
the Secretary of State so orders or they so desire.

Subjects of the late enemy countries are debarred for a
period of ten years from the termination of the War,
unless

—

(1) They have served with the allied forces, or

—

(- I Were Uritish subject* at birth, or

—

Ct ) Are menil>ers of 'a nice or community known to bo
opposed to the enemy Governments:
which last proviso would appear to contain the makings
of some very pretty little problems.

The self-gnverning dominions, providing they adopt
Part II of the Act of 1914, can grant a general cer-

tificate of naturalization under their own Regulations.
Other British possessions can only do so subject to the
approval of the Secretary of State.

This is an imjiortant and useful alteration in the law,
as previously the powers under the old Act were purely
local, whether naturalization was granted in Creut Britain
or iu a British possession.

Thus iu 77u> King v. Fnincis. E.r jmric M>irkirald
(1!)1S) 1 K. B. (il7, a natural bom German, who went
to Australia in 18.H1 and in 1908 was naturalized and
took the oath of allegiance under the Commonwealth of
Australia Naturalization Act 190:t and subsequently
resided in London, was held to lie rightly convicted for
an offence iu not re|>orting under the Aliens" Restriction
Orders 111 pi. This decision was upheld bv the Court of
Api'eal. Mxrkwnld v. Att,j. C,V„. ( |«i->«)> I ( b, :148.

which, while admitting that Markwuld had entirely lost
his German nationality and become a British citizen in
Australia, distinguished Calvin's Case, pointiiur out that
allegiance is not created by the oath but e?

'
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it, utid refused to declare that the appellant was no alien

but a liege subject in England; that is to say. had some

status which differed both from that of an alien and also

from that of a fully naturalized British subject.

T. H. Ei.w.utr.s.

London, Eng.

PROBLEMS IN AVIATION LAW

(CenriMK** Iron Auput in«ni<r)

At the commencement of the war with Germany a presidential

proclamation forbade flying in the war zone of the United States

without a license from the joint Army and Navy Hoard.*' Since

the whole of the United States, iu territorial waters, and insular

possessions and the Panama Canal Zone were designated as tut

tone of military operations by this proclamation, a very serious

restriction on aviation was thereby effected. Jt seems that this

proclainotion was lifted January 23, 1910, but tliat application

to the Army and Navy Board is still required."

A federal bill was agitated by the government authorities in

1019. It prohibited civilian interstate or international Hying

without a license from the Secretary of Commerce nnd directed

that officer to report recommendations for furtlier legislation.

The bill was not pressed, due to the desire to await the re|K>rt of

the International Aeronautic Commission, then sitting in Paris."

Since that date a number of bills have been introduced in Con-

gress and are now pending. Among them is Senator Sherman's

bill of July 'I'S, 1919,"* which recognizes the full sovereignty of

the private landowner over the space above his land, gives the

Secretary of War antliortty to regulate international and inter-

state living by Oxing travel lanes so as to avoid cities and by

licensing aviators. It requires the aircraft to use the lanes pre-

scribed and forbids flying over .densely populated areas. A land-

owner might, under this bill, give notice to the owner or operator

of an aircraft forbidding flight over his land and thereafter such

flight would be a trespass and might be made tl»e basis of an

*ction for damages and an injunction. October 8, 1919, Mr.

Curry introduced a bill"* to consolidate all governmental air

forces nnd give control of such government forces and of com-

mercial aviation to a Director of Aeronautics. The bill is con-

cerned almost wholly with provisions for tbc national defense

and the organization of a separate branch of the service to cor-

respond to the Army and Navy, but it incidentally gives the

Director of Aeronautics power to license all aircraft, supervise

«11 landing fields, and promulgate "rules wid regulations govern-

ing international and interstate riving."

Senator News bill of October 30, 1919,"' provides for the crea-

tion of a.ncw federal officer to be known as "Director of Air,"

who is to control all civil and military aviation, whether intra-

state, interstate, or international. Power to license, establish rules

and routes and co-oj>erate with local authorities in setting aside

aerodromes and landing fields is granted to this Director of Air.

The bill i9 evidently framed on the theory that the war powers

of Congress give it authority to regulate all aviation. Mr. Hull's

hill of January 29, 1920," provides for a Department of Aero-

« Woodbosa*, Ttxtbook of Atrial L*wl, 141.

« Flying 61.

•• Woortfcom*. Tntbook of A«rU( L»w«. 89.

«8»n. 25»3, rtf«n*d U> Com. on HiL AS.
« H. B. 9804.

"Son. 8848, nttmi to Com. on MIL Aff. u
•rocommoodod for pwifi, Doe. 8,

• H. B. 12184.

nautics to be headed by a Director, whose duties are principally

the management of government aircraft production and the con-

trol of government property connected with aviation; but be is

also incidentally charged with the establishment of rules for air

navigation and aerial mutes '"for international, interstate, and

intrastate flying," and the licensing of all aircraft operators.

Mr. Kahn's bill of April 27, 1920,'° provides for the national

defense by the Creation of a Bureau of Air, to be in charge

of a Director of Air, who is to control to a limited extent the

various government air services and organize an aerial force.

Supervision of all commercial aeronautics is given in a loose, gen-

eral way to this officer also.

Another pending foderal statute is that of Mr. Kahn. intro-

duced May i:t, 1920.80 This proposed law defines essential terms

of one representative each from the Departments of Stale, Treas-

ury. War, Post-Otlice, Navy, Agriculture, Commerce, nnd from

the National Advisory Committee for Aeronautics. These repre-

sentatives nre to be appointed by the President. Tl»e commission

is to prepare regulations for promulgation by the Secretary of

Commerce. It is to have control of all United States aircraft,

whether engaged in intrastate, interstate or international navi-

gation. It is to license pilots and aerodromrs und inspect

aircraft. The basis of the bill is shown by the following clause:

"Such portions of the Air as ore navigable by aircraft nnd all

aircraft navigating the air arc hereby declared to be within the

admiralty jurisdiction of the Federal courts." Maritime law

is to govern aviutioii in so far ns it is applicable and is not

inconsistent with the Act and with treaties. This bill has been

amended in committee, partly, at least, ou (he suggestion of the

National Advisory Committee for Aeronautics.* 1 In the revised

bill the administrative authority is made a Commissioner of Air

Navigation in the Department of Commerce, to work under the

advice of the National Advisory Committee for Aeronautics. One

purpose of the bill, as amended, is swd to be to render effective

any future air navigation treaty.

Mr. Hicks'* bill of May 19, l!»20," creates a Bureau of Aero-

nnutics within the Department of Commerce, to be managed by

a Commissioner of Aeronautics and an Aeronautic Board; the

Commissioner is given power to designate aerial routes and estab-

lish aerodromes and landing fields; the Board is to draft rules

for navigation and provide regulations for inspection, to be pro-

mulgated by the Secretary of Commerce. All aircraft flying in

the United States must obey these rules. The Board is given

power to license all aircraft, operators and aerodromes. United

States airspace and aircraft are declared to be within the federal

admiralty jurisdiction. This bill has been somewhat changed

in committee at the instance of tbe National Advisory Committee

for Aeronautics." The revised bill substitutes the National Ad-
visory Committee for the Aeronautic Board and makes that com-

mittee an advisor to the Commissioner in the exercise of his

functions. The Revised bill also purports to be offered to render

effective any treaty or convention which the United States may
hereafter ratify. The Hicks bill and the Kahn bill of May 13,

l!f20, are both approved by the National Advisory Committee

for Aeronautics.

It is thus readily seen that there is no uniformity in

legislation in the United States and that such federal bills as

been presented proceed upon radically different theories as to the

basis for federal legislation and tbe extent to which it may go.

•H. B.
• H. B. 14801. nfomd to Com on
' ZU(X. Not. A8>. Com.
H. R„ 14137.

•Btport, 1OT0, ». 10.

1M0. p. U.
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Outline or Principal Problems

(a) Sovertiyniy over air»pace.

In determining the form which laws regulating aerial naviga-

tion should take several fundamental problems must be solved.

The first of these is, what is the relation of the slate* and of

the nation to the spare above the United States and its territorial

witters? Is such space a detached, uncontrolled realm, conipnriiblo

to the ice wastes around the North Pole, outside the sovereignty

of either states or nation ? Or is this space as murh a part of

the physical territory of each state and of the nation as the

soil and waters therein! Obviously, unless the airspace above

us is subject to our sovereignty, legislation regarding living

within it is as far beyond the powers of our state or federnl

legislatures as would be the total prohibition of tishing in the

middle of the Atlantic Ocean.

There can, however, be no effective argument against state

sovereignty over the space above the hind within its borders.

Such space is, under modern conditions, actually within the con-

trol of the subjacent state by police aircraft and by guns. And
acts within *uch space, of course, vitally affect the subjacent

state with rcsiieet to the safety of its inhabitants and their prop-

erty. Writers on international law now agree that sovereignty

over airspace exists." 1 All the treaties, conventions and ruiinici-

pnl law* hereinbefore referred to are founded on the principle

ol the sovereignty of each slate over the airspace above its Innd.

There can be no doubt, therefore, that either the states or the

nation, or both together, huve the jurisdiction to make laws con-

cerning lliL'ht in such space. A clause embodying the idea con-

tained in the following preamble to the British Air Navigation

Act of lU'JO micht well be made the initial paragraph of our

Air Act:

Whereas the full and absolute sovereignty and rightful juris-

diction of His Majesty extends, and hns always extended, over
the air superincumbent on all pints of His Majesty's Dominions,
and the territorial wutens adjacent thereto:

The question of jurisdiction over torts and crimes committed

in the air and contracts niude therein may be raised here. The

tendency of continental jurists has been to apply the doctrine of

extraterritoriality and provide thnt legal relations between per-

sons in uircrnft are to be governed by the laws of the state to

which the aircraft is attached by registration, and not by the

laws of the Btate llown over.04 According to this view an assault

committed by an Obioan upon a New Yorker while both were

flying over Connecticut in a Massachusetts plane would be con-

trolled by the law of Massachusetts. Rut the principle of extra-

territoriality is, of course, contrary to the fundamental concep-

tions of English and American jurists. With us the natttrnl

nde is to apply the law of the subjacent state to legal relations

arising between aeronauts or between an aeronaut and a lands-

man. Thus, a contract made between passengers Hying over

Illinois would be treated as made in Illinois, nnd the intentional

dropping of ballast on a citizen of Maryland by a Virginia

aviator, flying in a Virginia registered machine over Maryland,

would give rise to a prosecution or action in the courts of Mary-

land. None of the proposed federal laws secui to cover this

question. It would appear to be a matter to be disposed of by

"Myers, The Sovereignty of ilw> Air, 24 (Ireeo Bag 229 (1914): Fonlae,

Intern*!. U« 11920). p. 2S7. Wilson, Aerial Junction, r. Am Pot. Sci.

R. 171. 170 |1»I1). says: "II would seem tint physical safety, military neces-

sity nnd unitary regulations Justify Uu claim thai a .late hu Jurisdiction in

aerial Ipar* abort Its territory."

» PaachUle'a Coda, Walters, Luflverkehrsreehl, 7S; International Air Navi-
ConTenUoo, aa ant drafted, Woodfcotue, TelOjooh of Aerial Laws. 17.

a Uniform State Aviation Low, through the insertiou of a sec-

tion making legal relations arising in the air over a given state,

and legal relations arising between nn aviator (lying over such

state and a groundsmau in such state, subject to the laws of that

particular state.**

(b) Prirafe Property in Airgpaet.

The sovereignty of the state and thu property of the individual

are distinct concepts, ulthough each is exclusive and alienable.*'

Does a landowner own the space above his land in the same sense

that he owns the soil? Id he entitled to exclusive possession of

such space? Assuming that he docs not reduce all of it to pos-

session, as, of course, he will not, is he entitled to exclude others

from entering Biich space, even though be suffers no actual dam-

age f la an aviator, flying at any height, a trespasser as to the

subjacent owner? Jn order to establish airways must aerial

transport companies purchase or condemn rights of way ? Can

the state or the nation authorize (light over private lands without

providing for compensation to the subjacent owners, if tlie due

process clauses of the constitutions are to be respected ?

These questions go to the essenee of aviation law. If the space

is owned absolutely by the surface uwuer and all (light is a

trespass, tliere can be no development of aerial transportation

without a constitutional amendment by which the people of the

states give up their property rights in space to sonic extent and

allow an easement of passage. Otherwise the expense of acquir-

ing rights of way and defending trespass and injunction suits

would bankrupt all aerial transportation companies. That such

exclusive private ownership of space exists and that a federal

constitutional amendment surrendering authority over this space

to the national government is, therefore, imperative, before a

single step can be taken toward legislation, is the view recently

expressed by Major Johnson, legal advisor to the Director of tho

Federal Air Service. This writer says

:

It is therefore a safe conclusion that, technically under the

present grants nnd prohibitions of the constitution and the com-
mon law rule of ownership of space above property, neither the

United States government or the States have any jurisdiction

over the uir.

This view of spaec ownership springs from a rigid and literal

interpretation of the common law maxim, cujus est solum ejus

eat usque ail eoelum."" This maxim was taken from the Roman
law and is found in the modern civil law codes,100 but a quali-

fication of it has been accepted, as is shown by the following

section from the German Civil Code :
101

The right of the owner of a piece of land extends to the space
above the surface and to the earth under the surface. However,

-This view .npporletl by Haseltlne, The I.aw of tie Air. rh. 2. Con-
cerning crime in the air, sec Myers. The Criminal in the Air, 4 Jour. Cr. L.

SI 5 1 1 1> 1 a > . A. K. Knhn recommend* that the stat* of the aviator'* nationality

and llu> state where live crime i* commuted nave concurrent Jurisdiction over
the eritn*. The IWclonlng, of Aer.al Law, 4 Am. J. Int. L. 109 (1910).
" Weatlake. Collected Paper*. I It I.

"The brief of Major John*™ hai not bean printed, «o far aa the writer

knows. The amendment sncrcsted by him reads at follows: "C«ngr«u shall

have power to provide fur regulating the use for air travel of all space oTcr
the earth and within the borders of the United Hlalea and its territoriea and all

countries O'er » hirh the I'nited States ha* jurisdiction, including the three-

mile limit on the seas ; and to provide for regulations for landing fields, a
fixed code of vimaU and signs for the navigaliun of In* air and the landing
of aircraft. Congreas shall have farther power 10 provide for tho •nforremeni
of said regulations and to establish air admiralty roans, or grant to the enisl-

ing court* the Jurisdiction of the admiralty Law of the- air, U'hich Jurisdiction

shall include the punishment of all crimes committed on aircraft, whether la
the air, or in port at landing fields, and over all civil cases over which ad-

source in air travel
"

** Coke on Littleton, see. 4a.

Code Napoleon, aec. »52.
m Loevrya translaUon, aec. 905. Digitized by Google
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tie owner cannot prohibit interferences which take plait- nt stuch

height or depth that he has no interest in their exclusion.'"

This ancient maxim finds a limited survival in some American

state codes, as, for example, that of California, 1 " 3 which provide*

that "The owner of land in fee has the riijlit to the surface and

to everything permanent situated beneath or above it."

But. notwithstanding the persistence of this rule, its applica-

tion (o the space not immediately adjacent to the soil and the

structure* on the soil is wanting. All the decisions are regarding

intrusions into the space very near the surface, wlier- the actual

use of the si»il by the surface occupant was distui-ln-d. It is

belie veil that an examination of the cases will show that rujitr

ett milium is not law, but is merely a nice theoty, easily passed

down from medieval days because there has n..t h. en until re-

cently any occasion to apply it to its full extent.

It hns been held to be a trespass to thrust one's arm into the

space over a neighbor's land,"" or to -hoot over another's

Und. 1 " 1 mnl for one's horse to kick into such space Over-

hanging branches constitute a legal wrong, either a tre-pas> or

a nuisance. 1 " 7 A board attached to defendant's build. ):g and

overhanging plaintiff's land constitutes n tres| as-."" in I'itk-

erintj v. 1,'nhi l,onl Ellenborotigh said: "Nay. it ilis boai'I

overhanging the plaintiff's garden be a trespass, i! would follow

that an aeronaut is liable to an action of trespass i/i.-oi. .laiititm

fret/it at the suit of the occupier of every Held over which his

balloon passes in the course of his voyage." This result Ijord

Ellenhorough did not approve, but Blackburn, J., in Ki wr/ou

v. Hart,"" remarked: "I understand the good sense of that

doubt, though not the legal reason or it."

So also projecting caves," 1 cornice*,"- roofs,11 * and walls"*

have been held to be wrongful and to give rise to an action of

some sort. In llntlrr v. Frontier TeUplumv C«."'1

it was held

that ejectment would lie for the space occupied by a telephone

wire strung across plaintiff's land nt a height wiry ; ng from

twenty to thirty fret. Vauu, .1., expressed himself i>n follows:

The surface of the ground is a guide, but not the full measure,
for within reasonable limitations land includes not only the sur-

face but also the space above and the part henca'h. . . . "fni/nc
ad it«<«im ' is the upper boundary, and while this may not be

taken loo literally, (here is no limitation within the hounds of

"IHIier timilar •Inlutii arc taid lo rxint in Au«trla, Spain. lVrluciil. Italy.

Holland. Iniir.iav. Arsei.ilna. Meiicn, Japan, ati.l Swi-t. riaiiU. Footnote,
Luco>'> tram i..-,mu; Tlx C.«le. wc 90r. : Wilimn, Aerial .Itirixlii lloh. .". Am
Pol. Hei. K. 171. 173 <I9|]1. It is wld in a r.-l orl m> t If Frer.. h (iiciern-

Mal Air Hill of 1913. apprarini: in m U. T. Til <l»i:i>, iliat M. Thierry,
who plwiitid llir till In the French tefrUlature. mill lh>1 the rw.imi.Mon »hi<l>

framed it a<lvi-..rt thai the French law ilel i.m civ,, tin. owner of the -o.l pro]^
rrty in the apace above ki>1 nutcrplibh- of pricatc appropriation

'"•fill civ. I.tI... „.,.. sgfl

•» llaiiB4r.ah.un e. tsrwion«. I In low. f.7 IUHCJI.
" Wlilllakcr r. Staninruk, l.Ml kllnii 3H.1 ||tli>7l.

"* Etii r. L"ftn» Iras Co., IOC I'. I Kne. I 10 (l>7-lt

""U'liiia W.l.r., IS!»."> App l'a». I; Smith i. * : .
t

- 1 • . ilnui - K R
44S; (iramloiia r Ixn.lai. 70 Cal. IC1 (IS.Hi); Tanner r V\ nlj* run... 77 Mt.

App. -••iJ ils-.s,: Ack-nnar. r. KlUa. SI X. ,t I. I i 19111; C tirtinaii r
Lirl.rii.lL i-l Hun (X. Y.| 4".-, IISKII.
" rW'» <»"l>l*. Conn. 401 llvi).',); , ri,V,n:,.- • tl-M, I

Camp .,
V.i g l 319 < ISI.'.I.

p. t

" <i 11 • .V S,..,|!i iKllir.l 2-l!i, 3.-.1 llxsfo
«• llar.ii-l.in .-. Jl.tarlli.v. Ii.fl Slt« ilfi <|s<.7l

: A t.. „ , H,.„...}... t ,

Barr. ,X V . |i> IISii.il; l!-,U.T r Sl.irli. 1 - I \Vi». l'.-.i

Wil: »ar h r. W.^l.^r. >„ P Mj<n it.-J. ,|ss.-.,. ).»«, , M....il,, :l.-.

>' J :1TI tl.-sii; l'ro,k.-r r. ManUaoan l.if,- L i . . .il App l'iv
(X. V > TZi; t )

IU Mnrpi.) r, IVuI^it. till VI 7J1 (ISskI.
"'Hr.ni, , r. Her. .,<!»». l.\o Cal 32 | 19031': Nnnratk Iteatiu; .(c t.i^btin;

Co. r. VeYnan. 7", lomi ««2 < 190.li, UumUhlt v. Mnira'li. :u III. Aj.|. I.'.s

(ISsy. < .a.: .• Keai.i, 7 Allen (Ma-a ) IJ1 (lst,:u l.,|<. ... I.itlel S3
llun l.N. V )

r.m (IS»i).
" l~b X. V. 4S6 (1900).

any structure yet cm-ted by man. So far as the rase before us

is concerned the plaintiff as the owner of the soil owned npward
to an indefinite extent. . . . According to fundamental principles

and within the limitation mentioned space above land is real

estate the same as the land itself. . . . I'nless the principle of

M.v7«r in/ e«t turn is abandoned any physical, exclusive and per-

manent occupation of space above land is an occupation of the

land itself and a disseisin of the owner to that extent.

The Knglixh case* show that tlie stringing of a wire across hind

at low heights (thirty to lliiiiy-tour feet) is regarded as n tre-

pass."" Leading te.it writers agree in substance that, in the

words of Pollock, •"the scope of possible trxsipasses is limiUtl by

that of po»»ible effective possession. 117

The operation of subways and tunnel streets ns far In-low the-

surface as l'Hi feci lia- been regardeil as wrongful as aga n-t ilie

surface ouner, in the absence of purchase or condcinniU on of

the right. 11 "

It thus appears that the only rights in space which have

actually been protected by the courts have been rights in sr ace

iniiaediatclv adjaient lo and connerteil with the surface. There

arc no decisions to the effect that it is n wrong against a land-

owner to inlerfeie with the s| are over his land at such a height

that the use of the surface is not affected in the slightest degree.

All the coilcs now in existence and all pni|Hised iimIcs, so l'.ir

as known to the writer, treat the landowner's property in the

space above his land as subject to a right of passage by a :

r-

craft. None of these codes require eomlemnation of an aerial

right of nay and none provide that the mere flight tlirougli tin*

space above shall constitute u tres]inss."', » The report of the

British Aerial Transport Committee in KM8, made the basis of

the Hrilish Aerial Navigation Act of 1920, expresses a fair un.l

sensible attitude on the question of space ownership in the fol-

lowing sentences: 113

*
To retain this dorlrim- [hm/hc in/ <<,r/«iw] in its entirety would

be fatal to civil actonaiiin--. <>n the other hand, lo allow un-

restricted thin:; ovrr | rtMilc
]
roperty at all altitudes would

interfere with the reasonable rights of landowners. The inter-

ference would take the form either of trespass or of nuisance.

The committee think that the following recolniuendatioiis would,

on the one hand, iiive reasonable protection or compensation \o

landowneis. and. on the other, impose on aviators no obligation

which cotild not be covered by insurance at reasonable rules,

anil ni avoid hainpeiing the development of civil aeronauticu.

The committee therefore recommend thai the Hill should pro-

vide as follow-: \n\ No action tor trespass should lie except for

material damage to person or property, whether caused by lliL-ht,

ascent or landing or the fall of objects from ain-raft. (61 That

tl>M right of action for trespass should include one for injury

caused by the iissembly of ( ersi.ns on Ilie lauding or asit-nt of

ain-raft elsewhere tbiiii at authorized aerodrome* or landing

place-., i.-i That the obligation on the aviator in nn action lor

trespass should be absolute, negligence not being n necessary

clement in his liabiltv and "unaMiidnble accident"' no ih-fencc.

ill) That a:i action for nuisiiuce should lie for damages only.

:in< I Ibcu only n hreu.-li of tlymg icguhilions is proved as well

as actual miisaac...

Ia-iiiiiiiI wrilers un t!ie -.ibieei „( tlie law of aviation lu-AV

ngr.rd that a rial in al easement or right of passage should In-

granted to air.rutl a;,.) thai (tight over hind at such a height

as not to inteifere with the iim- to which the land is actually put

•*»•*• v
' • I ' ''• fa-eW-v I'rl.nn IH-. r«i>nell, lltM^Sl 1

''
fc -

-s.i.
I 1 MM.: I III, I IT, U ,,-ii r. fi.il...! Tel. I.,

,
13 « » »lM

I I - - I .

'' IM-->- Tnrt. ,|..h ..I i. -.HI: satiaimd. T.,r1v p I S3: Chafln. T.rrf.

3111

='• Vnlter ..I See York, f.o A,.,. Hi.- 29 il«l:i|. aT.I. 312 S. V. MT:
Mailer .f W.ll.ox, .'11 X Y 21- ,1«.|4); Mailer «f New York. 2IJ >' 1.

lo!> i 191 M
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Digitized by LiOOgle



Skiiimiiiu. UI-J1.I LAW NOTES 111

should not of itself constitute a trespass. 11* In a French

derided in 101°, aviator were held liable for tlyinsr at low

heights over land, wherein1 animals and workmen wen' frightened.

This was an interferetiee with the use of the surface, although

there was no contact. >->

In declaring a rijihl of pa-wave in the air legislatures would be

following the analogy of the right of navigation in waters llow-

ing over private lands. Tlic ownership of the bed of n navigable

stream by a private person docs not make navigation on the sur-

face 4if the stream a liespnss. Ownership of the stream bed .s

subject to an easement of navigation in favor of tin- pubic. It

will he far less burdensome to the owner of the surfnet to declare

nil easement of public navigation iti the nir at such a hruht

ns dn* not interfere with the use to which ti e landowner nc.mtll;.

puts hi? vroiirn 1
, w • ether that he agriculture or the su;j ort ot

a sky*<ra| or,'--' It would seem reasonable also to give the

.nnilor an easement of landau; in eu»c of absolute ucicssit.,, <»>

eon lit ion tl.ut he respond l or actual damage done. This would

I
revent forced landings from being classed as trespasses, but

would compensate the groundsman tor actual loss,'- ' The avia-

tor's casement should be one of passage only ami not one t.»

hover or anchor over the laud. The riant of passage over a

highway has been held not to give n right to loiter in the road

to watch the training of horses in an adjoining Meld; 1:4 and so

it .-hould be unlawful to lloat in the nir over land for the sole

purpose of olmnriiiK operations on tlte surface. 1 - 5

(e> Bimis tif the Arialor's Liultilitfi fur Uunuiije.

A third problem, the answer to which should he incorporated

into any complete air code, is, when shall the aviator or his em-

ployer lie held liable for damage caused by his aircraft or by

objects falling from it f Such damage may occur (1) to persons

or property on the surface; {>) to persons or property in ihe

air.

Is the aviator to lie likened to the operator of an automobile

and pi oof of actual negligence, that is, the want of ordinary can',

to he required for recovery? May the aviator engaged in carry-

ing passengers or freight be subjected to the severe rule some-

times applied to common curriers on land and be held to a high

degree of care? Or may it be said that injuries caused by air-

craft arc so generally caused hy some form of negligence, and

proof of actual negligence is so difficult due to the usual destruc-

tion of the machine and the witnesses, that the maximum its ifwa

U»t uilut should be applied and a presumption of negligence aid

the plaintiff? Or should the law be so severe toward the aerial

navigator as to say that Kylnnds r. Fletcher ,iH shall apply to

him, that he is like one who cages a wild beast on his premises,—

liable for any damage* occuiTing to anyone from this dangerous

instrument which be has caused to come into the community.

Is one sending an aeroplane into the air bound to realize that

he is creating a seriously dangerous condition, for the results or

which he is absolutely liable' And. lastly, should the common
law, with its rule of contributory negligence, Ik- npplitd to

aviators, or are they to Ik- regarded as nnvigntors within the

admiralty law ?

The Connecticut statute 121 makes the aviator absolutely liable

"'lUSUwtli, Tlu. |j>« ,A t!:. Air<<U|>, 4 \il> .1 Int. I. <j-. |1!<1H|; lla.v)

lin». Tlv Law llv \ ir. 1> 2 (1011 i. Z».lln»an. "1 A:u t. K ( I'O'.O ;

IS !.»«• X«t..» i.J Until: 21 Ia>* N'if» 1 7».

^'24 .Inrid K.i. .121: is Am L It 'HI

i=Tl.i- » ,.»).r.-K.-^ hy Mr. K f. C'nrk.- in an ani-.!.- ir V.,.- V J'

JlrmW. n-r-roilrH in S3 N. .1 1. T. ir. (1 •.«>•> I.

•'• M>-«t». 36 limn line ar. I. :o.ii

«'Hi.-kui»u r. Ma.ia.-y. (lMM'll 1 Q 11. 7'.2.

'» Valrnttiw , 33 Jiirl.) R.v S'.. 97 (1910).
« IKKK1 I. R 3 H I.. 330

"'Coin. G>n. St. 11)1*. th. 176.

for damage to person or property, whether enused by his negli-

gence or due to unavoidable accident or I is major. The Massa-

chusetts Act of HUH created u ).resumption of liability from the

mere fact of injury, but this provision was omitted from tbt*

existing statute, adopted in HUtO" The very recent British Act

of l!r><> places a burden of absolute liability on the aeronaut,

unless the groundsman was guilty of contiibutory negligence.

The Interuatioiial Air Navigation Convention does not attempt

lo decide the >|iiestion.

The British Aerial Transport I'oiuttiittee in the r report in

U-18, on which the present British Act is based, gave the

following reasons for Ihe tixing of absolute liability: l - v

i Admittedly persons on land are practically powerless to ensure

their own safety by precautionary measures against damage
can ed by the fall of aircraft or of objects carried therein. It is

. a mutter of some doubt whether under costing piineiphs of

I
law persons suffering such damage would be called on to prose

I an nttlimalive case of negligence or intentional trespass. It is

|

possible that the courts might hold aircraft to be within the class

I

of those thing.', which the owner keep* or use* at hi* peril. We
' think it preferable that the

|
r.nriplcs applicable should be de-

fined by legislation rather that they should be left for

solution by a series of judicial decisions; we think, too. that

as far as damage done by aircraft is concerned the deprivation

of the landowner of what is almost certainly an existing right ot

property should lie compensated by what will be in effect an
insurance of himself and his property airuiust such damage.
Nor do we think that in practnv the expense of insuring himself

uguinst third party risks will prove very burdensome to the

owner of aircraft.

If it !* said that liability without fault is inequitable, it may
be replied that the principle is one frequently applied in our

law, where the public protection requires it. Thus, the owner of

a deer who frees? the animal in a public park, is liable, without

proof of negligence, to a visitor in the park who is injured by

the animal. 1 " A balloonist has been held liable, though no

negligence in the operation of the balloon was shown, (at for

the damage en used by the fall of the balloon and operator on the

plaintiff's land, and (hi for flic damage caused by a crowd

nttrartcd to the plaintiff's land by the defendant's fiill."' One
blasting on his land, without negligence and for u lawful purpose,

has been held absolutely liable lor the death of a traveler on an

adjacent highway, who was killed by a piece of wood thrown by

the blast, the court saying that "flic safety of property generally

is superior in right to a particular u*c of u single piece of prop-

erty by its owner." 1 " A statute making the owner of a motor

rthiele liable for injury caused by the negligent operation of the

machine by a member of the owner's immediate family has been

sustained.'" The employer of a balloonist bus been held liable

for injury to a traveler on a highway, where such injury was

caused by the descent of the balloon, the theory of the court

being that the fall of the ball I on the highway was reasonably

to be anticipated. 11 ''

The doctrine of absolute liahility on the part of the aviator

has been favored by numerous writers.' '" It appears thai there

have been French and Belgian eases making the aerial navigator

an insurer of the safely of per*oiis and property below, so fur

»M».<» An. tan. <h. ««*; M»«. Acu I'm. ,d so*.

UK 1. T. M« I 1 01 si i

,

•"Sprint' I" <: Mlio. i»9 V. S KIT 11*7*1.
'« Oilill* < S«iiit. 19 I'lleis. IN V I 3S1 i »*22 >.

"'XtilUan r. Hncl,ain, 1.1 N. V. 2'ki. :h*i ,1!I,mm.

•sHu.ki.,, •• K™«tii, tvr. ITU X. W (MkH.) 249 (19201: ID Mirh. I.. R.

Cannry r. RorlKMrr A. ft M A.«'n, 'li \ II IM USUI
•>• DaMoin. 3« Am. B. Aaa'n Rry,. a SO. anil 9 Mish L K. 20 (19101;

Ilawltino. Law of tlv Air. eh, 2: XI, its, TIic Air and Hit Earth D»atalh, 3d
Urwi. BaS 0(13, 365; Zollmaa, 53 Am. L. R. S79 (1919).
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ale

tbnt

as his own acts are concerned.'" These

surprising, in view of tlie provisions in

there shall be no liability without fault."8

Tlie helplessness of the landsman and the difficulty of prool

surely make inadequate and unfair a rule holding the aviator fui

ordinary negligence only. Suppose that A's aircraft falls on B'*

land and kills B. The representatives of B will ordinarily And

the aviator dead also and the machine a mass of wreckage. To

prove what caused the fall will be impossible in most cases. To

hold the aviator to the common carrier's high degree of care

would be no more helpful to the landsman than to adopt the

standard of ordinary care. The occupant of the surface cannot

in ninety-nine cases out of one hundred prove the waut of any

care, nor can he prove anything about the cause of the descent of

the aeroplane.

Although some writers have tried to assimilate the navigation

of the air to navigation of the water and have sought to apply

the i nk's of admiralty to both, such a course does not seem logical.

Navigation in the air is intimately connected with the land and

resembles railway transportation, instead of ocean-going or other

water trullic. There appears to be no reason for applying the

peculiar admiralty rules regarding negligence to aerial tavel. It is

reported that a German case regarding responsibility where two

aircraft collided has applied the doctrine or contributory negli-

gence."9

It would seem that, if a recent Knglish case '*" is to be fol-

lowed, the operator of a machine who suffered a collision in the

air without negligence on his own part, would not be liable for

damages to persons or property caused by the fall of his machine

to the land below. In the case referred to the defendant's auto,

mobile collided with the car of A, and the defendant's car was

thrown on the plaintiff's realty. The plaintiff was not allowed to

recover damages, since the defendant's cur had come upon the

plaintiff's premises wholly without fault or design on the part

of the defendant.

Some writers have gone so far as to urge that the avintoi

should be required to give a bond or take out insurance to protect

the public, as a condition to the obtaining of a license.'"

(d) Neiiutationx to protect the public.

There is unanimity that a very important part of any code

regulating aerial navigation should he concerned with protecting

the occupants of the surface. Statutes very generally provide

for registration and marking of aircraft to secure identification

ami |
r.mf 01 ownership: inspection of machines and certificates

of niiw'oitbiiK'sH as prerequisites to the right to the use of such

murhines in Might; compulsory examination and licensing of

pilots: and the restriction or prohibition of trick Hying, low

navigation, and tlighl over densely populated anas, exhibitions,

games, and zones set apart for reasons of national defense.

It would undoubtedly be wise to follow the example of other

countries in granting to state and federal officers authority to

promulgate these rules, rather than to attempt to set the regula-

tions out at length in statutes. Administrative regulations have

the flexibility needed in the government of a rapidly developing

industry like aviation, ('ode rules are set and ditficult to modify

in tbi' light of experience. Stale and federal statutes should

cover the protection of the public by a single section, granting

to chosen agencies power to promulgate regulations to accomp-

lish named objects. Tlie prohibition of the hunting of game from

'•' 26 Ore™ B« 3*3, 3«5.
'» llawllinr. Tbi L»«r at Iht Air. eh. 2.

'"20 V» I. Reg 31* (1614). Thac the doctrine of proportion*]

should be »|<pli«i, »** Zollmtn, S3 Am. L. K. «7».
"* Woods r. OrvalWd, 131 I. T. 10 (1031).
••> Mjrr., 36 Green Bif 3S3. 3S6.

aircraft might well be included. The International Air Naviga-

tion Convention and the British Regulations will furnish excel-

lent suggestions for administrative rules to be issued by our

state and national agencies,

[To be concluded in the October number)

(Eases of ^Interest

Whisky as Subject or Larceny.—In People r. Wilson (III.)

131 X. E. GOO, it was held that whisky, although contraband

under the National Prohibition Act, has an actual value and is

the subject of larceny. The court said: "Samuel Fox testified

that the burglary was committed and several cases of whisky

stolen which were of the value of #20.50 per case, and the first

proposition of counsel iu support of the errors assigned is that

the evidence failed to supjwrt the charge of burglnry, because

whisky, being contraband under the National Prohibition Act

(41 Stat. 305), has no value except where it is purchased and

kept under a government permit, and is therefore not the sub-

ject of larceny unless the indictment charges and the proof shows

that a permit has been obtained by the person in whose possession

the whisky is kept. Burglary may be committed where personal

property which is the subject of ownership is taken, and the

fact that the property is kept for an unlawful purpose does not

change tlie nature of the crime. This lias been decided a* to

intoxicating liquors kept for sale contrary to the provisions of

a statute, or property used for gambling purposes contrary to

law, or a pistol the sale of which was forbidden. State r. May.

20 Iowa 305; Bales r. State, 3 W. Vu. 085; Commonwealth r.

Smith, 129 Mass. Ill: Osborne r. State, 115 Tenn. 717, 92 S. W.
853, 5 Ann. Cas. 797; 17 R. C. L. 29. The whisky had an actual

value, whether it had a market value or not, aud was the subject

of larceny."

Sale or Stock by Officer of ConroR.vnos as is Fraud op

Corporate Creditors.—In Insurance Agency Co. r. Blossom

(Mo.) 231 S. W, 630, the novel contention was made that the

sale of his stock by the vice-president and treasurer of an in-

solvent corporation was in fraud of tike creditors of the corpora-

tion. Denying the contention, the court said: "Dwight B. Blos-

som bad the same jus disponendi over the shares he held in

said corporation as lie had over any other personal property

owned by him. He was under no legal obligation to refrain from

selling them, even if a sale of them was harmful to the cor-

poration, and the corporation at the time of sale was insolvent.

The fact that Mr. Blossom was a director iu the corporation at

the time he disposed of bis stock did not restrict in any way
his right to sell his stock therein. The right to sell is not given

to him ns a director but ns a stockholder. The purchaser of Mr.

Blossom's stock acquired no title to the assets of the Webb
Motor Fire Apparatus Company, but simply acquired a right in

the management of the corporation and an interest in its projserty

remaining after the payment of its debts. It is elementary law

that the property of every corporation is regarded as a trust

fund for the payment of its debts, but the shares of capital

stock, full paid aud held by a stockholder, arc not such a trust

fund, nor is the owner a trustee. The sale of the stock of said

corporation did in no way reduce its corporate assets nor impair

plaintiff's right to follow said assets and have them sold under

execution in order to satisfy its aaid judgment. The rights of

the creditors of the Webb Motor Fire Apparatus Company being
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id do way impaired because of tlie contract, we are tumble to see

bow the contract could be bcld to bo in fraud of creditors."

Powkk or Conn- to Dechek to Attorney Tact ok Jlhsmint

BzcOVEHrji bt His Client.—In Board of County Commissioners

c. Hazlewood (Okla.) 102 1'ae. 217, reported and annotated in

11 A. L. K. 709, it was held tlrnt well-settled principles of public

policy forbid u court, in the absence of statutory authority or

consent of the attorney'* elieut, to adjudge and decree the attorney

a portion of the proceeds of a judgment recovered by the attorney

in favor of his client. The court said inter alin: "Tlie relation

of attorney and client is one of trust and confidence, requiring

a high degree of fidelity and good faith. Kven in transactions

between attorney and client, the burden of proof is upon the

attorney to prove fairness and the best of fuilh. and that the

transaction between him and his client was uniullueueed by the

relationship. There is no incapacity for dealing with a client,

but there is absolute incapacity of an attorney to deul for his

own interest in the subject-matter of the litigation, witbout his

client's knowledge and consent. Payue r. Beard, i.'i!) C. C. A. oil,

247 Fed. 217; Hanson r, Sjostrom, 171 C. C. A. 280, 2l>0 red.

400; Hertiiati r. Hall, Ktt C. C. A. <tli>. 217 Fed. !>47; Robert-

son r. ChuptUMn, 152 t r
. S. tii.i, U8 L. ed. .">!<2, 14 Sup. ft. Hep.

741. But in a transaction by an attorney of tins kind, where the

client was neither consulted nor represented by himself or an

authorized agent, the question of good faith is not inquired into.

The door is shut to all investigation. On the principle that n

nuin cannot serve two masters, especially where self-interest is

involved, the transaction is vitiated by the law, irrespective of

its merits, fairness, or good faith; and whether it is injurious

to the client is immaterial. The law does not stop to speculate

upon the probabilities that the attorney resisted temptation ; it

removes the temptation by proclaiming in advance that he shall

not deal for himself, without the knowledge and consent of his

client, with the subject-matter intrusted to him and involved in

his representation os attorney."

What Co.ssTiTtrriy "Strike" Within Strike Clause in Con-

tract.—The act of union employees in leaving their employment

with no intention of returning, because their employer, a building

contractor, loses his standing in the employers' association, is

not, it seems, within an exception in the bond given by him to

one for whom he has contracted to perform labor, relieving tlie

surety from damage's resulting from strikes or labor difficulties.

The Washington Supreme Court so held in I'den c. Srliaefer,

188 Pac. saying: "In the common acceptation of the term,

it is not a 'strike' for the workmen of an employer to quit his

employment and go elsewhere, without any intention of return-

ing; nor is it a 'strike' for workmen to refuse to enter into the

employment of a particular contractor. A 'strike,' in such com-

mon acceptation, is the act of quitting work by a body of work-

men for tbe purpose of coercing their employer to accede to

some demand they have made upon him, and which he has re-

fused; but it is not a strike fur workmen to quit work, either

singly or in a body, when they quit without intention to return

to the work, whatever may be the reason that moves them so to

do. It is a matter of common knowledge that during the late

war period many employers of labor, because of the great demand

for labor, had difficulty in employing and keeping a sufficient

number of workmen. Many of such employers lost workmen in

-considerable numbers, wbo had long been in their employment,

and for a time had practically to suspend operations. Ko one,

however, supposed that the quitting of these workmen consti-

tuted a 'strike.' Schacfcr'a situation here was not different. By
his own act he had placed himself in a position where certain

workmen could not remain in or enter into his employment

without violating their agreement, and others he could not obtain,

and in no sense can this be denominated a strike. The addi-

tion of the phrase 'labor difficulties' to the term 'so-called strikes'

does not enlarge the meaning of the latter. It is rather definitive

than expansive of it. In other words, the phrase is but explana-

tive of the meaning of the word Strike,' and any act of the work-

men which would not constitute a strike would not constitute o

labor difficulty."

Criminal Liauii.ity >t>ii Gambling in Jail.— In Meinert c.

State, l:il X. K. 51o, the Indiana Supreme Court held that a

convict who presided over a table in the jail where other prisoners

played poker and took out a "rake off" from each pot, was guilty

ol "keeping" a room used for gaming. Tlie court said: "The
evidence proved, witbout contradiction, that all of such gaming
took place in n large room in the Marion county jail, in which

appellant and tlie other persons who so engaged in gaming were

m all of such times confined as prisoners, serving sentences im-

posed on th.-m by ibe federal court for offenses committed against

the lows of the I'nited States, and that appellant was at all of

such tunes an 'assistant cell boss,' appointed by the jailer to

assist another prisoner, who wus the 'cell bow,.' and that such

cell boss and assistant had supervision and authority over their

fellow prisoners in that room to see that the room was kept

clean, and to require them to lielp scrub, mop. and sweep. Wit-

nesses also testified that it was part of the duty of the cell boss

and assistant to see that tlie rules of the jail were complied with

and to give information and uid to that end, and that tlie jailer

ti«si-uibled the men in the room and told them they must do any-

thing appellant told them to, and told appellant in tbe presence

of the other men that he was looking to appellant to see to every-

thing that weut on iu there; though other witnesses denied part

of this latter testimony, and explained the rest so as to give it

a restricted meaning. There was no evidence that the officers

in charge of the jail knew of Ibe gambling, and tbe jailer and
his deputies denied all knowledge of it. Xo authorities dirertly

in point have been cited by counsel for either side, and we have

not found any decisions relating to the responsibility of a

pr'suncr for gaming that took place in a jail where he was
confined as a prisoner. But we think the evidence that appellant

1 laced or directed the placing of the tables, and furnished the

irtrds. invited the players to use them, supervised the games,

and took the "rake-off of 'a nickel on ench pot' for the privilege

of playing in a room where he had authority over all of the

men that engaged in playing there, sufficiently proved that

appellant "did keep ... a room ... to be used . . . for gam-
ing." even though the room was in the county jail, and he and

ail of the players who engaged in gaming were confined in that

loom by authority of law and could not leave it, and the gaming
was surreptitiously done without the knowledge of the officers in

charge of the jail."

Validity ok Ordinance Rkviikini; Fi.ni>khs foii Moto»
Thi-cks.— In Consumers' Company r. Chicago (111.) l:fl N. K.

0J8, it was held that an ordinance of the city of Chicago requir-

ing every motor vehicle designed for carrying freight and mer-

chandise, of 1-500 pounds' capacity or more, to I*' equipped with

a fender at the front end in such manner and of such design as

to prevent injury to pedestrians, was invalid under the Illinois

and Federal constitutions. Said the court: "It is lawful, within

certain bounds, to classify objects for the purpose of legislative

control and adopt legislation applicable only to such objects;

but the classification must be based upon some substantial differ-

| enee which bean a proper relation to the classification. The
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j roof abundantly .-lions there is no characteristic difference, »o

far as the object sought to be accomplished is cunccrncd, be-

Ivn'ii trucks with n capacity of 1.500 pounds or more nnd tli«

smaller motor trucks and passenger tars and the various types

of special motor vehicles referred to in the evidence, hi 1917

there were about 00,00(1 passenger ear* in use in Chit-ago. not

including motor buses. The weight of trucks carrying 1,500

pounds or more furnishes no characteristic difference lor the

classification. The testimony -hows that there were many hun-

dreds of passenger cur* in use in the city weighing, unloaded,

from 4JHW to d.tMIO pounds. Many of the large passenger cars

are equipped with engine power c.iuut to the large freight-

eamhig trucks, und it was proven that neither weight nor

engine power alfoid-d a reasonable bas s for the classification.-

The master found—and the testimony, including actual tests

lliatle, supposed the tii;d<ug—t hut two cars of different weight

running at the same rate of speed, having the same percentage

of load bearing on tin- rear wheels, can be stopped in the saint-

distance ami time, but that the heavier cars run al less rate of

speed or have a great, r pec cent of the load on the rear wheels,

or both, and can be stopped more readily than lighter cars. A
large mass of evidence ot a technical or scientific nature wa«

heard on that subject, from which it appeared thnt the danger

of collision with pedestrians and the trout end of passenger

eats is at least as great as in the case of trucks. This is borne

out by the statistics compiled from the records in the office of

the coroner of Cook county. It was further proven tliat no one

but examined and licensed drivers were permitted to drive trucks,

while privately owned passenger ears may be and are in many

instances driven by me:i and women, boys and girl*, without

any tested experfness. Without furtlier extending the discussion

of this subject, it is sufficient to say no reasonable basis existed

for the classification made by the ordinance; that it unreasonably

discriminates between persons similarly situated and is in viola-

tion of the state and federal constitutional provisions referred to."'

Hlc.HT OK l ot XSKL FOK An I SKO TO 1'SXiE JlTRV TO Kw OMMEXO

Mek< v.—In Shelton c. State (Ohio) hll X. K. 704, the court

held that a person on trial for murder has the rich!, in argument

bv counsel, to uige tin- jury to exercise the power and privilege

vested m them by statute to recommend mercy and thereby spare

the life of the accused. The court said: "The function of counsel

in a jury case is to nid the court in the application of correct

principles of law and the orderly administration of justice; to aid

the jury in ascertaining the facts pertinent to the issue, the

relationship and the application of the facts and law to each

other and to the issue in the ease, in determining the inferences

and conclusions lo be drawn from the facts; and especially to

secure to his client every right to which he is entitled under the

law of the land. In securing such right it is not only his duty

to bring to the attention of the court and jury pertinent com-

petent facts favorable to the cause of his client, and to prevent

incompetent, irrelevant facts from being introduced against him,

bu: it is also his duly to aid the court and jury in the analysis

of such facts ami in the draw ins: of proper and reasonable in-

ferences therefrom: and in arriving at a correct conclusion from

such facts and reasonable inference* and in the discharge of

stult duty, lie is at liberty to argue every controlling fact or

inference touching not only the one-Son of the guilt or inno-

cence of the accused of the crime charged, but also, where the

jury have tin- power to tlx the penalty, c\ery fact or inference

which may iulliieucc the jury in living s-.idi penalty, and while

counsel is not entitled to bring to the attention of (lie jury, by

argument, facts in support of which no evidence has been ad-

duced, a wide latitude is allowed him by way of illustration. . . .

This court in the case of Howell r. Stale, 101 Ohio St. — , 131

X. E. "IMi, which was considered with this case, has held that

the jury in determining whether it shall recommend mercy is

confined to a "view of all the circumstances and facts leading

np to and attending the alleged homicide as disclosed by the

evidence.' The right to recommend mercy having thus been

limited by this court to the circumstances and facts leading up to

and attending the alleged homicide as disclosed by the evidence,'

and it therefore having been tin? duty of the trial court in the

instant case to so charge the jury, it became the duly of the

jury to consider those facts and circumstances with ret'i i< nee

to determining the question of the guilt or innocence of the

accused of the crime charged, and it also became their privilege

to consider tlnvse same facts and circumstances with reference

to determining whether I hey would or would not recommend
mercy, and equally became the privilege of the accused by his

counsel to argue those lads ami circumstances with a vi*>w to

that phase of the verdict, and to make such illustrations in con-

nection with 1 hut phase of his argument as in h's judgment
would best secure the favorable consideration of the jury, and
a denial of such pitvilege was a d.-nial of the right guarantied

to him by section Hi, article 1, of the Constitution of Ohio."

Jftfln pooka

Trust Kslatf* iim Buttm** Cmpanic*, hy John H. Sears of the
N'ew York Har. Second edition. Kansas City, Missouri:
Vernon Law Hook Company. Hl'21.

Mr. Sears published the first edition of this work in 1!»VJ, at

which time he stated that its appearance was due to the wide in-

terest manifested in a booklet by him entitled. "Kffective Sub-

stitutes for Incorporation," which persuaded him that bona
fide business had become greatly discontented with corpora-

tions as supposed exclusive agencies for the employment of the

aggregated capital of numerous investors. The volume dis-

cusses the altitude that a trustee under a declaration or agree-

ment of trust for the carrying on of a business may sustain to his

contract* nnd acts in the management of such business, the

liability generally and specially of the trust estate itself nnd the

liability vel non, outside of (heir interest in the trust estate, of

the creators or settlors of the trust and others for whose benefit

it is established. The device of creating a trust for the curry-

ing on of a business seems to have originated in Massachusetts

and is rapidly growing in popularity. Figures compiled in that

state as early as 1012 showed Hl.'i real estate trusts. The in-

creasing use of business trusts makes a second edition of Mr.
'

Sears's book very desirable. The comparatively few authorities

on the subject are exhaustively and competently handled, and
an appendix contains a number of forms of trust declarations.

The Lmr of thr Sia. A Manual of the Principles of Admiralty
Law for Students, Mariner-, and Ship Operators. Hy
(ieorge h. Canficld of the Michigan Har nnd (ieorge W.
Dnlzcll of the Mar of the District of Columbia. Xew York
and Uindon: 1>. Appleton & Company. 1*)21.

This is the third volume of a series of manuals dealing with

the business of ocean shipping and tu'.risportatioii, published by
I). Appleton and Company. The first voi-.iiue dealt with Steam-

ship Traffic operation ami was written by l'rnfessor (I. G.

lluebriei. The second volume was upon Marine Insurance, the

author being Professor S. S. Hiiebner. The editors of the series

are Kvnory K. Johnson, dean of the Whurton Si,r.on Scliool of Finance
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and Commerce, University of Pennsylvania, and Hoy S. Mac-

Klwee. director of rUe United States Bureau of Foreign and

Dottiest ic Commerce.

The book at hand is not an exhaustive treatise or a com-

pendium of authorities. It is designed to be an outline of the

subject primarily for the student, more especially the student

biyman who desires to inform himself of the general principles

of admiralty law. The subject matter is treated under chapter

headings as follows: Maritime Law; Title and Transfer; Owners

and Managers; The Master; Seamen; Carriage by Sen; Con-

tracts of Affreightment, Hills of Lading and Charter Parties:

Liabilities and Limitations; Maritime Liens; Mortgages and

Bonds; Collision; Towage and Pilotage; Salvage and General

Average; Crimes Committed at Sea; Wrecks and Dprelicts;

Wharfage and Moorage; Admiralty Hcmedies, There are ap-

pendices giving a summary of the navigation laws of the United

States, and setting out in full the Merchant Marine Art of V.MK

The authors have referred to the more important decisions of the

United States courts to sustain text statements, and the salient

features of statutes pertaining to the law of the sea have been

noticed.

The stimulus which the World War caused to American ship-

ping make* this volume exceedingly timely, and the publishers

have performed a good service in presenting so excellent a

manual on so important a topic.

Jewell'* Manual for Election Officer* and Voters in the Stale of
.Vf ic York: By F. 0. Jewell. Twenty-ninth edition by John
T. Fitzpatrick of the Albany Bar. Albany, X. Y. : Matthew
Bender & Company. lifcjl.

This latest edition of Jevvctt's Election Manual contains the

statutory law as amended to the end of the legislative session of

1921. The work is so familiar to thiwc having occasion to con-

sult the law which it contains that extended comment is unneces-

sary/. Like previous editions it includes the statutes n fleeting

elections in New York Slate, together with annotations, forms

ami instructions. The many editions prove the uscfulmss of the

work far better tluui mere words of commendation.

I'ordham I'nittrsi School

I'nirer.titif of Alabama Law School.

The law faculty of the University of Alabama will next session

be increased by the addition of Mr. Whitley P. McCoy. Mr.

McCoy graduated from Dartmouth in l!Uti. He entered the

Oeorse Washington Law School in the fall of BUM. When the

World War broke out he entered the navy and served twenty-

six months, and was soon commissioned an ensign. After the

elose of the war, Mr. McCoy re entered the law school nt the

George Washington University and graduated from this institu-

tion with distinction, finishing among the first three of the class.

Mr. McCoy lios had successful experience in teaching and the

authentic* at the University are confident that he will add

strength to the present excellent law faculty.

Cincinnati Law School.

Among the notable alumni in attendance at the annual re-

union of the Cincinnati Lhw School Alumni Association on Au-
gust 30 were Chief Justice William Howard Taft, Senator At lee

I'omerene. Congressman Joseph Cannon and Governor Edwin
P. Morrow of Kentucky.

Beginning in September, Fordham Law School will have a

morning session for the First Year Class only with lecture hours

from iUO to o'clock. Other sessions for all three classes in

the afternoon and evening will be held as usual.

I'mrcrtiti/ of Illinnis Law School.

H. C. Jones, dean of the Uw School of the I niversity of

West Virginia, has accepted the deanship of the Luw School of

the University of Illinois. Dean Jones spent the last academic

year in graduate study at the Hurvurd Law School.

Professor Frederick Until, of the University of Illinois Law

School, taught during the summer quarter at Stanford Uni-

versity Law School.

I'niiersitif of Misnouri School of Law,

Professor James W. Simonton, of the Law School of the Uni-

versity of West Virginia, has accepted a professorship in the law

school of the University of Missouri.

Professor Stephen I. Latigmuid, formerly of Tulane Ijiw

School, became professor of law at Missouri University on

September 1.

I'nirersiti) of Nebraska College of Law.

After over twenty years' service with the Ijiw School of

Nebraska University, Professor William 0. Hustings lia> retired

to -resume practice. To lilt the vacancy the school has called

Prof. Giistnvns H. Robinson from the University of California.

Asst. Prof. George X. Foster has been made professor. Other-

i A-ise the faculty remains as during the past year.

The announced intention of the school to raise both cnttance

requirements and the standards of woik in the school will

:
doubtless result in a smaller enrollment.

I'uieersit'i of Wisconsin Law School.

Professor Howard L. Smith, of the University of Wisconsin

Law School, spent the summer traveling in France, Switzerland

and Italy.

Yale Cairrrsitii Law School.

The third summer session of the Yule Law School has had .i

slightly larger attendance than either of the preceding years.

The session was divided into two terms of live weeks each and

there were eighty-three students registered" for the Hist term

and eighty-two the second term. The courses given and their

instructors were as follows:

.Assistant Professor A rant

.Assistant Professor Clark
.Criminal Ijiw (Isith terms*

Proju-ity I (both terms) . .

.

Constitutional Law:
(Hist term) Professor Eugene Wrtinbaugh

of Hnrvnrd Law School

(second term) Professor Port-hard

Evidence (both terms) Professor Morgan
Bankruptcy (Hist term) Professor Swan
(^iiasi.Contracts (first term) .. Professor Thurston

Mortgages (second term) Professor Thurston

Partnership (second term) ... Professor Walter L. Summers
of University of Illinois

Law School

The summer session servos two classes of students: (1) Those

desiring to save time in completing their course, three such

sessions being equivalent to an academic year; and (2) those

who wish to take subjects which they are not able to select during

the normal school year.
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Jfcbra of tlft JJnrfcaaimi

Connecticut Bar Assocutiox.—Tlie annual summer outing

of the Connecticut Bur Association was held ut the Griswold

Hotel, New London, in July.

New General Counsel ok Shipping Board.—Elmer Scldcs-

ingcr of Chicago has bwn appointed general counsel of the

United States Shipping Board.

Death or Well Kkohn Little Rock Lawyer.—Asa C.

Gracic. n woll known Little Rock attorney, died recently. He
was a graduate of Georgetown I niversity.

New Associate Jumth r. row Philippines.—James A. OstranJ,

of Minnesota, has been appointed an associate .justice of the

Supreme Court of tlie Philippine Islands, vice Percy M. Moir

resigned.

Iowa Ijouks Former Judok iiy Death.—John J. Key, nt one

time a district judge in Iowa, and for years a law professor

in the law school nt Iowa City, is dead at an advanced age.

Former Missouri Judoe Dead.—Robert B. Middlebrook of

Kansas City, Missouri, 66 years old, and former judge of tlie

circuit court, is dead. He was born at Trumbull, Connecticut,

and wis graduated from Yale Law School in 1S78.

District and Col'XTy Attorneys' Association op Texas.—

Tlie 1022 meeting of thr District and County Attorneys' As-

sociation of Texas will be held at Dallas, in August of that year.

The president of the association is J. Carroll McConnelL

Chances in Oefice op Attorney General op United States.

—Hush L Holland of Colorado luis been appointed an assistant

attorney general of the United States to succeed Francis P.

Garvan who was appointed but never executed the outh of office.

Tennessee Bar Association.—Memphis was selected as the

Dext meeting place of the Tennessee Bur Association at a session

of the central council of the association, held recently. The

tentative date* named for the meeting are May 30-31 next.

Cumberland Bar Association or Maine.—Memlvers of (he

Maine Supreme Court were special guests of the Cumberland

Bar Association of Maine nt an outing held at Underwood

Springs tieur Portland in August.

Death of Chicago J

r

hist.—James W. Bench, one of the

oldest members of the Chicago bar, and a former judge of the

Superior Court, is d«ad. He was born in Ohio, X. Y„ in 1843,

and began the practice of law in Chicago in 18<ifl.

Pennsylvania Ji w;e to Retire.—Judge Addison McJtvnino

of Washington, Pennsylvania, for 3o years president judge of

the Washington County courts, lias announced his intention of

retiring on January 1, 11122.

Death or General Counsel op American R.ulwat Express

Company.—Thomas Barclay Harrison, oO years of age, general

counsel for the American Railway Express Company, died at

Garden City. New York, recently. He was a native of Kussclt-

ville, Kentucky.

Iowa Judge Quits Bunch.- Judge Milo P. Smith of Cedar

Rapids, who for the last tiltcen years has been one of the judges

of the eighteenth judicial district of Iowa, has icsigncd. He 1*

eight v-six vears old and was u'laduated from the University of

Michigan in 1S66.

Chairman of American Bar Association Committee on Re-

form or Federal Procedure Studies English Corirr Methods.

—Thomas \V. Sbelton, Chairman of the American Bar Associa-

tion Committee on the reform of Federal court procedure, recently

returned from London where he went to study court methods.

Xew United States Judge rail West Virginia.—George W.
McClintic has been appointed United States district judge for

the southern district of West Virginia. He fill* the position

created by a recent act of Congress giving to tliat district an

additional judge.

Minnesota Bar Association.—At the annual meeting of the

Minnesota Bar Association held at Dnluth, July 33-2S. Glenn-

E. Plumb, author of the "Plumb Plan" affecting railroads, spoke

on "Industrial Democracy." Other speakers were Charles Don-

nelly, president of the Northern Pacific Railroad, and Thomas-

Mott Osborne.

Montana Bah Association.—At the annual meeting of the

Molilalia Bar Association held at Hunters Hotsprings August

11) and 2f>, Cornelius F. Kelley, president of tlie Anaconda «\.pper

Miniug Company, and Judge Hunt of Sun Francisco, spoke.

Nehraska Bar Association.—Judge Kimbrough Stone of the

United States Circuit Court of Appeals will address the

Nebraska State Bar Association to be held at Omaha December

2°, on the subject "Respect For the Law." Former Senator

Albert J. Beveridge of Indiana will 'speak on the subject "The

Development of the Constitution under John Marshall."

North Carolina Bar Association.—Mr. John II. McRae of

Charlotte was elected president of the North Carolina Bar

Association nt its twenty-third annual meeting held at Charlotte

in July. H. L Stephens of Warsaw, E. E. Raper of Lexington,

and J. W. Pless of Marion were elected vice presidents. The

new president succeeds Thomas W. Davis of Wilmington,

South Dakota Bar Association.—At the annual meeting of

the South Dukota Bur Association held at Watcrtowii. August

3, uniform laws governing trial courts in the state was one of

the suggestions made by tlie president Claude L. Jones of Parker

in his presidential address. Robert W. Stewart of Chicago made

the annual address. Another address was by James Brown of

Chamberlain on "The Bench and the Bible."

Judge Call of Florida Honored at Banquet.- Judge K bydon

M. Call of the United States district court for the southern dis-

trict of Florida was the guest of honor at a recent banquet given-

by the Jacksonville Bar Association to commemorate the fortieth

anniversary' of hi** admission to the Florida bar. He was gradu-

ated from Washington and Lee University in 1873 and first

practiced in Virginia.

Changes in Louisiana Supreme Court.—Associate Justice

W. B. Somerville of the Louisiana Supreme Court has resigned

and it ia rumored that Chief Justice Frank A. Monroe will also

resign in the fall. A new associate justice of that Court ia

Winston Overton of Lake Charles. He was born at Marksville,

Avoyelles parish, in 1870 and has served as city attorney and

district judge.

Tuxas Bar Association.—At the annual meeting of the Texas

Bar Association held in San Antonio in July, Richard Mays of

Coisicann. vice-president of the association, was elected president,

and Judge W. A. Wright of San Antonio, chairman of the board

of directors, was elected vice-president. Henry 0. Evans of

Boutiam was re-elected treasurer, and Ben F. Wilson of Houston

wns re-elected secretary. E. B. P. Perkins of Dallas is the new

chairman of the board of directors.

Dr.vrn of Former Federal Judge.—Judge James G. Jenkins

of Milwaukee died in the early part of August at the age of 87.
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He resided as presiding judge of the Circuit Court of Appeals
for the seventh circuit in 190;>, hnving been a l/nitcd States dis-

trict judge from 1888 to 18l»3, and a circuit judge from 1SU3
to the date of his resignation, succeeding in that offlce Judge
Walter Q. Oreshain who entered the cabinet of President Cleve-
land. He was born at Saratoga Springs, New York, and was
admitted to the New York City Bar in For 64 year* he had
lived in Milwaukee.

Coioradu Bar Association.—At the annual meeting of the

Colorado Bar Association held at Colorado Springs July 2!), D.
E. Carpenter, the State irrigation commissioner, delivered an
address on "The Application of the Reserve Treaty Powers of
the Slate to Interstate Water Controversies." Former fiovemor
Herbert S. Hartley was another speaker. George C. Manley, dean
of the Denver University Law School, was elected president for
the coining year. Other ollicers elected were Hubert Oast, I'neblo,

first vice-president; 11. L. Fairlainh. Delta, second vice-president:
and K. C. Rosworth, Denver, secretary and treasurer.

Wasiiinuton State Bam Assix iation.- The thirtv-tliird annual
convention of the Washington State Bar Association was held

July 2l-Zi at Olyiopia under the guidance of the president. Otto

B. Ruff of Seattle. Interesting addressee were made by Mr.
Lindley ('reuse, K.C., of British Colnuihia on "A Page from
the History of British Columbia": by L. I. Thompson, attorney

general, on "State Sovereignty and the Treaty Making Power,"
and by William A. Ilnneke of Spokane on "The Court of To-
morrow." Justice Charles A. Johns of the Washington Supreme
Court spoke on "Thirty-seven Years at the Bar."

West Viboinia Bar Association —The West Virginia Bar
Association held its annual meeting at Charleston July 28 and 2!>

and elected Douglas Brown of Huntington president for the

ensuing year, succeeding John J. Conill of Wheeling. Judge D.
C. Westenhaver of the United States District Court for the

Northern district of Ohio delivered an address on "Free Speech
in War Times." Charles J. Faulkner of Martinsburg. veterau
member of the association, related stories of his fifty-three years'

experience as a lawyer. The next aununl meeting will be held at

Huntington.

Recently Appointed l"xm:i> States Attorneys include Louis

H. • Burns for the eastern district of Louisiana, vice Henry
Mopney resigned; Peyton Gordon for the District of Columbia,

vice John E. Lnskey resigned; Guy Krwin for the fourth division

district of Alaska; Ernest F. Cochran for the western district

of South Carolina, vice J. William Thurmond, whose term ex-

pired; George R. Craig for the district of New Mexico; Andrew
B. Dunsniore for the middle district of Pennsylvania, vice Rogers
L. Burnett, resigned; John D. Hurtmnn for the western district

of Texas; Hi rani C. Todd for the northern district of New York;
George W. Coles for the eastern district of Pennsylvania: Frank
A. Linney for the western district of North Carolina; George C.

Taylor for the eastern district of Tennessee, vice W. T. Kennedy,
resigned.

Indiana Bar Assciatiox.—Chnrles M. MeCabe, of the law

fiitu of Crane & MeCabe, of Crnwfordsville, Indiana, was elected

president of the Indiana State Bar Association during the closing

Sission of the twenty. fifth annual meeting of the organization at

Indianapolis held recently.

The other officers elected were: Cassitis C. Shirley, of Kokomo,
vice-president; George H. Bntchelor, of Indianapolis, secretary,

and Elins D. Salisbury, of Indianapolis, treasurer. James
Ogden of Indianapolis, Willis E. Roe of East Chicago, and
Frank Hatfield of Evansville were elected to the board of

The principal address at the session was made by F. Dumont
Smith, of Hutchinson, Kansas, who spoke on "Police Power and
Industrial

Kentucky Bar Association.—The annual meeting of the Ken-
tucky Bar Association was held at Ashland July 6. W. L. Porter

of Glasgow, president of the association, was in charge and an
important address was delivered by John D. Carroll, former chief

justice of the Kentucky Court of Appeals. The new ollieers of
the association are: president, W. W. Crawford, Louisville; first

vice-president, C. S. Nunn, Marion; second vice-president, E. B.

Anderson, Owensboro; third vice-president, L. A. Faurest, Elir.a-

bethlown; fourth vice-president, J. Blakely Helm, Louisville;

fifth vice-president, Clinton M. Harhinson, Lexington; sixth vice-

president, M. C. Swinford, Cynlhiima; seventh rice-president,

John F. linger, Ashland; secretary. J. Werser Conner, Louis-

ville, nnd treasurer, D. Collins lxv. Covington. The executive

ciimmittee are: R. T. Caldwell, Ashland: .1. C. Worsham, Hen-
derson: Attilla Cox, IxMiisvillc: R. C. Stoll, I-exiiigU.n, and
Thomas W. Thomas, Bowling Oreen. The closing sessions are

being held at the Hotel Ventura.

Resolutions Affecting League of Nations.—According to »

dispatch from Geneva, the international congress in connection

with the League of Nations, on the motion of M. de Lnpradelle,

Dean of the Faculty of Law in Paris, has passed a resolution

calling for the prompt ratification this year by Governments of

the convention relative to the Court of International Justice, and

the nomination of judges by the council and by the general as-

sembly. Another resolution agreed to affects the non-permanent

members of the Council of the League of Nations, declaring them

ineligible for re-election before the expiration of a dtUti of four

years. A further resolution agreed upon is to the effect that a

member of the League of Nations shall not he permitted to tender

his resignation, following the rejection of a proposal from him

and on this ground. The dispatch adds that to realize these

resolutions there will bp no occasion for n modification of tho

BONUS Shake*.—By n majority of three to two the House of

Lords in Inland Revenue Commissioners r. Blott, has upheld the

decisions of Mr. Justice Rowlatt and the Court of Appeal that

bonus shares are capital and not income, and so are not assessable

to super-tax. In these days of limited liability companies and

the low level of income on which super-tax is leviable, the case

is of much importance, for, although the decision was in fact

ns to super-tax, the principles laid down would seem to apply

with equal force to income tax so far as the individual taxpayet

is concerned. Lord Haldnne's view is that as a matter of prin-

ciple, where a company has the power under its articles to deter-

mine conclusively against the whole world whether it will with-

hold profits from distribution to its shareholders as income and

apply them in paying up the capital sums on these bonus shares,

the money so applied is capital and never becomes profits in the

hands of the shareholder at all. In fact the company is in law

dominant whether the money is to be capital or income.

The Leipsic Tkials.—Probably no lawyer will feel surprised

at the outcome of the trials of Germans accused of crimes against

British nationals which have now concluded. So far as tlie court

• With credit to English legal periodicals.
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it Mil' is concerned, it sccnis to have acted with impartiality,

although the actuul results went counter to ull British idea* of

punishment. But the court was administering German law, and

tin' municipal law of that country, in view of the Ian* and

customs of civilized warfare, is pernicious enough. I uder the

Treaty of Pence signed more tluin seven months after the ariiiis-

li-e, aud after iiiiiuniemble reports and deliberations of com-

missions and committees, military tribunals were to lie set up by

the Allies to try persons ucruM.nl of Hcts of violation of the laws

and customs of war, and the German Government wus to hand

over all persons so accused. ll:id this been done, we might have

Ihpii spared the legal application of the law of "frighlfulness."

Iiut the intenuiuable delay made it impossible to give effect to

the clauses relating to the trial of war criminals, and. although

their suspension until after the trials at Lt ipsic bad been "with-

out prejudice," lawyers will have little doubt that the enforce-

ment of the laws and customs of civilized warfare against the

German war criminals will lie incapable of attainment. The

time for the imposition of the original demands and their execu-

tion was V.118.

Le<;ai. Tkrmixologv or Swti.anii axi> Rxhi.axh.—The appear-

ance of a new treatise on "T|ic Law of Personal Hnr in Scotland,"

by Sir John Kank.ue. K.C., Professor of Scots law in the I'm-

virsity of Kdiiiburgh—one of the Birthduy Honours knights

—

brings again into prominence the differences in legal terminology

that obtain north and south of the Tweed, in Scotland the expres-

sion "personal bar" being equivalent to our "estoppel in pais."

In this instance the late John Hill Burton, tlie historian of Scot-

land, nnd a member of the Northern Bar, would certainly have

maintained, with that humorous persistency of which he was a

j ust master, the superiority of the Scottish over the Knglish

IciUi as giving a clue to its me.:. In his •Book-Hunter,"

published nearly sixty years ago, .. ,u one of the most delightful

of volumes with which to while nwny an odd halt-hour, lie luis

some amusing remarks on the subject. "It must be admitted,"

he says, "that we (i.e., in Scotland] are a (.'rent way behind the

South in our power of selecting a nomcnrhitiire immeasurably

distant in meaning: from the thin'.' signified. We speuk of a bond

instead of n mortgage, and we adjudge where we ought to fore-

close. We have no such thing as chattels, either personal or

ie.ii. If you want to know the Knglish law of Imok-dehts. you

will have to look for it under the head of assumpsit in a treaties on

Nisi Priii*. while a lawyer of Scotland Would linhlushiiigly use

the wold itself, and put it in his index. . . . Our garnishee is

merely a common debtor," and—bis shrewdest hit. although not

mm very apt—"baron and feme we cull husband and wife and

coverture we call iilurringc." No modern Knglish treatise now

speaks of ''baron and feme," although "coverture" is, of course,

still ill use, and n treat many of the mote puzzling technicalities

which were plentiful enough in the older books have become

o'isoletc: indeed, the gradual elimination of the more cryptic of

the older terminology has been a marked characteristic of later

veal's.

PriiLiCATiox or Paiiliamkntaky Votks.—In an action for libel

brought by Mr. J. It. Rcmer, M.P., against the Duihi Mail for

articles in that journal commenting on the votes of Mr. Renter

and other members as recorded in the division lists it settlement

was announced in court. Mr. Neilson, K.C., on behalf of the

Daily Mail said be was glad to have the opportunity of telling

Mr. Hemer that the Duilu Mail had no intention of casting a

reflection ujKin his personal honour and integrity. At the same

time be desired to make it plain on behalf of the Daily Mail that

they did not recede in any way from the attitude which they

claimed for the Press to criticise frankly, and, if necessury,

with severity, the vote of every member of Parliament. At one

time, Mr. Ncilson said, there was some doubt whether a division

list of the House of Commons could be published in the n.ws-

papers, but that doubt had disappeared. The votes and orders

of the House of Commons never in the history of the imrc-

f.irmid House of Commons included the division lists, winch

to-day form part of the voles. At the dissolution of 1US!), divi-

sion lists were for the tirst time published unolhcinKy as elec-

tioneering literature. In ItiiH! the Commons declared the print-

ing of the names of a minority a breach of privilege as destruc-

tive of the freedom and liberties of Parliament. Burke in 1770

advocated the official publication of division lists. Ijurd John

Russell in his speech on Parliamentary reform in 18M said:

"We are often told that the publication of the debates is a cor-

rective for any defect in the composition of this House. But

such an argument can by no means apply to these men [who

voted in the majority, aud were termed in this speech by l<ord

John Russell 'unlimited killers, bound by no rule in the exer-

cise of their power, fearing nothing from public censure']: the

only part they take in the affairs of the House is to vote in the

majority, and it is well known thut the names of the majority are

scarcely ever published." It was not until four years after the

passing of the Reform AH of 1832 that the House of Commons
udoptcd the wise and popular plan of recording the votes of every

rnember and publishing them day by day as part of the proceed-

ings of the House. "So stringent a test," writes Sir Krsktne

May, "had never liecti applied to the conduct of members, and if

free constituencies have since failed in their duty of sending

able and conscientious representatives the fault has been entirely

their own."

Ainiiioait.F Liability lxstRAxtK and Criminal NtiiLi-

r.EXCK.—An interesting case, raising, apparently for tlie first

lime, the •|ilcstion whether under a contract of insurance against

"accidental personal injury" mused to third parties through I lie

driving of a motor car the assured is entitled to recover where

'the occurrence giving occasion for the claim was caused through
the driving of the motor car at an excessive speed, can e recently

before Mr. Justice Bailhache in Tinlinc r. White Cross Insurance

Co. (noted 151 L T. Jour. 4:m. The facts, as found by the

learned judge, were thut the assured drove his motor cur down
Shaftesbury Avenue ut night at an excessive speed and run

into three |H-rsoti» who were crossing the road, killing one and

injuring the two others. In respect of this incurrence the

assured wus indicted for manslaughter at the Central Crimiti.il

Court, a charge to which he pleaded guilty and was bound over.

Cluiuis having thereafter been made against htm by the injured

persons, and by the representatives of tin? deceased man. he

brought his action against the insurance company for a declara-

tion that they were bound under his policy t., indemnity him

against those claims. It was in the defense set up to this action

thnt the novelty of the rnse lay. The insurance company said,

and with some plausibility, that the claim arose out of an offense

which the assured hnd committed, that they had not agreed to

indemnify him against the civil cmtKcijucnrc* of an offense, par-

ticularly .such a grave offense as manslaughter, and they relied

upon the principle luid down in the old case of The Amicable

Society r. Bollnnd <•! Bligh. N. S. KM). I„ that case the rep-

resentatives of an assured under a life policy were held to he

disentitled to recover the sum insured when the assured was con-

victed of felony and executed. In such a case, as was said by

the Lord Chancellor, it was ngninst public policy that such i

claim should be sustained. But us Mr. Justice Bailhache. quot-

ing a well-known dictum of Lord Halsbuiy, pointed out. the law

is not invariably logical, and it must be taken that these third

party insurances were not against public policy. The insurance
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»as against accident due to negligence, and precisely the same

urgligenco which knocked down and injured two of the persons

knocked down and killed the third; and the fnet that one was

orcidenlally killed was an incident of the accident—aii accident,

it is true, due to gross negligence, hut the policy was u contract

ol insurance agninst negligence, whether slight or groat. The

assured'* claim to an indemnity therefore fell within the terms of

the policy, and it must ho sustained. The case, which is one of

s|winl interest to the motoring community, illustrates the perhaps

illogical but eminently practical attitude of English law to such

Tub United States SvncEME Couht.—Mr. W. II. Taft, who

hns just been appointed to the high office of Chief Justice of the

Supremo Court of the United Slates, will briny; to the discharge

<il his new duties ample knowledge of law and hpc experience of

imblic business. Both before and after his tenure of the Presi-

dency (1009-13) he was actively endued in the practice and

leaching of Inw. In his younger days be ueted us a taw reporter,

Inter lie became a judge, tirst of the Superior Court, Cincinnati,

and then of one of the Federal Courts; and since his term as

l'nsidcnt expired be has occupied the Kent Chair of Law at

Yule. His new post is the highest to which an American lawyer

run aspire. Since the institution of the Supremu Court it has

had several distinguished chiefs, the most notable being un-

doubtedly John Marshall, who has been fittingly termed a sec-

ond maker of the Constitution. In his clossic work on the

American Couiuiunwealth, Lord Bryce pays this striking tribute

to Chief Justice Marshall'* greut services to his country: "His

wnrk ol building up and working out the Constitution was ac-

complished not so much by the decisions he gave as by the judg-

ment!! in which be expounded tbe principles of these decisions,

principles which, for their philosophical breadth, the luminous

exactness of their reasoning, and the fine political sense which

pervades tliem, have never been surpassed and rarely equalled

by the most famous jurists of modern KurojM? or of ancient

Home. Marshall did not forget t h<i duty of a judge to decide

iio'liitc more than the suit before him requires, but he was wont
to set forth the grounds of his decision in such a way as to show
bow they would fall to be applied in cases that had not yet

iirison." Marshall held the office for a record period— for tlie

le-nt; term of thirty-four years and the months. Among those

who have sat in the Supreme Court as associate justices two

citaitily have made their names familiar among all Knglish-

*l>caki!ig lawyers by their invaluable contributions to legal litera-

ture. The first of these was Mr. Justice Story, whose writings on

various aspects of jurisprudence wen- its welcome in this country
us iu his own land, and who was, we believe, the youngpsr. ap-

pointee to tbe Supreme Court Bench, Inning been nominated at

the early age of thirty-two. The second associate justice whose
name in as familiar in Kngland as in the United States is the

1'fesetit Mr. Justice Oliver Wendell Holmes, honoured son of

honoured sire, whose classic volume on The Common Lnw, written

•"•ny years ago, is a rich contribution to tbe historical study of
'»»'. Of its Supreme Court Americans do well to be proud, but

*<>rjdiT has often been expressed that they are content to pay
"* judges salaries which, to our thinking, seem scarcely com-
mensurate with the dignity and importance of the functions they
discharge. The Chief Justice is paid a salary of about £3000,

associate justires get somewhat h-<K. It is true that no
difficulty soems ever to have liccn experienced in atlnicting

"uirient lawyers to accept the position of judges of the Supreme
1 r'urt, but that is scarcely a valiil excuse for a great country like

«*
i
United States being content to reward its

i on so limited a

distinguished

Times,

The Standard in Actions rott Defajiatioh.—A person is

said to be defamed when another has either spoken or written

words about him which tend to injtiro his reputation or to bring

him into odium, ridicule, or contempt. This is the rule laid down

both in cases and text-books on tbe subject, but it does not go

the whole way in assisting persons who arc called upon to advise

whether an action for libel or slander will be successful. For

the question naturally follows: In whose mind is it nceeawiry

to show that the plaintiffs reputation has suffered or is likely

to suffer f There must be aome standard in tbe eyes of Mm law,

for in many cases what would injure a man's reputation in tbe

mind of A will enhance it in that of B. To take an instance

which might easily arise at the present time, if it were said of

a workman that he helped to handle foreign coal this would

defame him in the minds of trade unionists, but might be re-

garded as laudable in the eyes of a largo body of fellow cituens

who were not trude unionists. It was a case very near this which

came before Mr. Justice McCardie in the recent case of Mycroft

r. Sleight. The plaintiff and defendants were skippers of trawlers

working from Grimsby, and were both members of a fishermen's

trade union, the defendant being also an official. Disputes arose

on the question of wages between owners und men, and a strike

was declared at a meeting of the men, the plaintiff voting in

favor of the strike. While the strike was in progress a meeting

of members of the union was held, and the defendant, who was

an official of the union, said to the plaintiff "I know that tbe two

Mycrofts have been down dock to Bernstein's office and asked

for a ship each to proceed to sea, and I have a witness to prove

it. His name is Mr. Downing." Three defences were set up:

(1 ) That the words were not defamatory; (2) that they were not

spoken of the plaintiff in respect of his calling; (3) that the

occasion was privileged. It was on the first point that this in-

teresting question on the law of slander arose. Mr. Justice

McCardie held that the words complained of must be such as

would injure the plaintiffs reputation in the minds of "ordinary

just and reasonable citizens." Applying that test to thu facts of

the case, he said that it would not be defamatory to charge a

trade unionist with having left thu union, or with having openly

acted against its wishes or openly continued at work in spito

of tike orders of the union; but here the charge amounted to

one of hypocrisy or underhand disloyalty, and that the words

were therefore defnmatory. The judgment of Mr. Justice

McCardie is useful us being a careful summary of these cases

and of the views expressed in the textbooks. The question

whether the words affected the plaintiff in his calling as a skipper,

was not so difficult, because the law on the subject has been so

thoroughly reviewed iu the case of Jones v. Jones and wife (115

L. T. Hep. 43-2; (Ullli) 2 A. C. 481). Did the words touch

the plaintiff in relation to his calling, either in connection with

hLs skill, knowledge, ability, or morality therein, or with regard

to something done or omitted in connection with the duties or

acts therein} The answer to this was that they did not so touch

him in his vocation as a skipper, but only collaterally as a mem-
ber of a fishermen's trade union. The action was one of slander,

and therefore this point being decided ngainst the plaintiff, and

there being no special damage, he could not recover. There was
the further point tluit the words were spoken on a privileged

occasion, in that if the defendant honestly thought the plaintiff

was trying to get a ship during the progress of a strike, it was
his duty to tell his fellow members. Upon this also Mr. Justice

McCardie was in favor of the defendant. The plaintiff therefore

Imd the satisfaction of establishing his own untarnished reputa-

tion us an houorable man, but lost his case on the above legal

gTOUmb
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(Winter Jiria

Militarism. —Sword r. Xestor, XI Ky. l">:i.

Trvi.su to Make Him Sktti.k ?— Patterson v. Dust, 157 N. \V

.15:1.

I'Ohiau—In Walker r. Shoemaker, 4 Hun 57!», the defendant

won on his counterclaim.

T<m) Slow.—In Steed r. Hallway <'<>., 2:tl S. W. 7H, I lit* rail-

way company won the raw.

Anu So it Nkvkr is I'NnivinrJi.—"The only time thai police

power is undivided is wlicii it resides in the breasts of the peo-

ple." See Cleveland r. Public Itilities I'otiimission (Ohio) i:t]

N. K. 7 >X

What ix Mouk Than- Skvkkai.?—"It is an admitted 'art thai

he, 011 the day of the accident, had imhilK'd several or iiioiv

••lasses of beer." Sw Bowers «. (ircat Kaslrm Oisniilty l'<i. 10."!

All. MO.

SoiiKiiiNii Them Up.— In Auto Highball Co. r. Sihhett, 11 fin.

A pp. tilH, thp ottieers of Hie complainant company weri', for con-

tempt, ordered to 1m- imprisoned "in the County jail of t offer

County."

Is'uiiTERt.vT to Both Kconomv ani> Hiosomhs.- "Wr appre-

hend competition and prices arc not great factors w ith the women

when the seasons lor chanire of hats ariive."— I'er Holt, .).. in

Strouse r. Choate, 182 N. W. 712.

Kot Saiki: lt)K THE (iaXIikii.—"It is not n h irislalive function

to review thinirs which are judiciul. It is n .judicial liitn-l ion t<i

review the legislative act."— I'er T.iwnsend, C. J., in Uray r.

Mclaughlin (Ind.) 131 N. li. 318.

Ytx, anu W'r. Won't Mouus Ovra tiik Casi ai.ti»:s.—"We
have fought n world's war for democracy abroad. Is it not about

time that we began to fight for democracy at home?"'— I'er

Wanamaker, J., in Cleveland r. I'ublic 1 tililies Commission

(Ohio) i:i1 X. K. 722.

WE NEED A FEW YOUNG MEN

for

LAW BOOK SALESMEN

Apply to

BANCROFT-WHITNEY CO.
Randolph Bid., - Memphis, Tenn.

Sunt an Inxo, KN<*::-"The iincont indicted evident showed

that throughout a jwriiMl of montlis the appellant presided at a

1iil»le where many persons played with cards a frame of chance

culled 'poker.'"— I'er liwbank, J., in Meinert r. Stale (Ind.) 1.11

X. K. 515.

Ax Example of Statvtuky Isiikfixituiib.—"Section 2 of

the Religious ('orjMrrntions Law defines a religious cor|>ornt ion to

be a corporation organized for religious purpose*. We are not

much the wiser for this definition."—I'er Werner, J., in Mattel

of Wabion, 171 X. Y. 251).

Kkkvkst hit Vain.—"The purchase from a dealer of a tire

tor a motor vehicle to-day is not the manifestation of n general

purpose to hay another lire from him lo-morrow. Indeed, another

tire might not he ueeded tor a year, and such, no doubt, is the

fervent hope of every automobile owner when he buys a new

tire."— I'er Holt, J., in lteed v. llorlon, l:tj Minn. 17.

TKXKVMIX AJil. lJl-.All.MAMt.KT.—

For I -tai.t inlii tlw fuuir-r, f»r at human rvv miiU wv..

Maw IV Wlon of the world, ami ell Us? .-widen Dial ««W \»-

:

Huvr the llcercn* lilW Willi CiMliliwrrr, arno*U>* of innxir saiN,

l'ilotx of the purfili.* twilijrhl, droiiisnit iIukii with costly half*

;

It.-erd lfap hi'ATcnn fill with ahuulinc. ind tliepr rainfil a rbSMly «W
Kr.Mii Hi-- satimi* airy navl.i. ijrappllnjr in Uw c.nlral bloc.

Far alnnr III" world wide wlii-lfr of Ihr mmlh wind ril»lilnt warm.

With tlm .landaid. of III.. dkiiiIl-k pion tin it tliro' lb« tlnindrr Merm-

Tlll ih-' ntrilrum ilir.il.lii.rf no l.-m.-r. ami Uu. I.aiun flairi wrre forlcd

In tlw Par )injii-n[ of man, 111* federation of III* world."

T.ihlks ok i-askh prefixed to text-books contain at times odd

entries. In that prefixed to several editions of the late Judge

I'itt Taylor's •trait work on Evidence there appeared "Bardell

r. Pickwick," as in the text the author ipiotcd Mr. Justice Stai"o-

lei^h's well-known rulini: in that cawe crlchre I bill what the

soldier said wus not evidence. But this wiia Judge I'itt Taylor'*

humor. Other tables of cam* betray at time* the work of some

unskilled apprentice to whom the task of compilation has been

hamlet] over by the author or editor of the volume. In tbe table

of cases in a work brurinf* the name of two distiiiv'uislietl lawyer*

we found the other day this entry : '•Darby r. lUwanquet." Wish-

\tvi to know more about the ease with such familiar names, we
turned to the text, and there we found, not a ease, but a refer-

ence to Darby ami Bosimtpiet's treatise on the Statutes of Limita-

tion's. In another work, the text of which is marked by that

meticulous exactitude that is characteristic of the author—a work,

too, that ha* run into eijrht edition*—we discovered by accident

in the table of wises "I'olloek r. Wriyht." A train curious to be

inftrmetl of the liti-;atiol) eonmcttsl with such fumiliiir iiaim**,

we turned to the lext. to be rewarded merely with a reference

to I'olloek and Wrifjlit's monoL-raph on Possession !- Law Time*.

DELAWARE CORPORATIONS
ORGANIZED REPRESENTED

Assistance to Lawyer* in Organization

Maintenance of Statutory Local Office

Full and Complete Service

FORMS LAW DIGEST OF LAW

EQUITABLE BI.DG. WILMINGTON, DEL. Tel. Wuariactea 1M
Combieinc under one nini^rnr nt Delaware Charter Guaraelee ii Treat
r-ompany; Corporatien Comp*Dy of Detavare; Delaware lacerpocatera

Treat Compej: ead Corpoiatiea Company of Aoaetice.

PATENTS
Boricee* from Doo-reatdent attoraey* eepedal]y aoUdted. HUftteel
rtferencea; beat lerricM. Coanael haTini dl«r,te who wish lo patent
Invectinna an iatritaa to write (or fttO particulars and terms.

WATSON E. COLEMAN.
PATENT LAWTCH •*» P Street, N. W.. Weehlootoet. O. C.
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Substitute* for Government.

Iscreask in violent or predatory crime at a particular

jteriod results from a variety of social and economic

causes, imd while it calls for vigorous official action it

offers no particular menace to the security of the govern-

ment. Revolution is in the United States vociferous out

of nil proportion to its importance. History shows that

governments fall by revolution when, and only when, prop-

erty becomes concentrated in the hands of a small propor-

tion of the population, a condition from which the United
State* is far removed. There is however a tendency which
is advancing very rapidly, and which embodies a serious

threat to popular government,—the tendency of groups
or classes to set up a form of unofficial government.

Whether such a group enforces its will by lobbying and
political terrori/.ation, or by economic war with sporadic

violence, or like the Chinese Tongs by secret thuggism,
lite result is the same, to establish an "Invisible Empire."
The excellence of the avowed motive is of no particular

"nportancc. Recently the Governor of New York had
'hp courage to refuse to address a "Woman's Xon-Partisan
!-<':irue"' headed by women of the highest character and
position, on the ground that such organizations in their

tendency to class segregation and unofficial government
afe a public menace. The avowed purposes which lie

behind the lynchings and whippings attributed to the "Ku
Mux Khm" are the promotion of the spirit of American-

aii<| the preservation of the Federal Constitution.
There i* nn organization of which every American citizen
'* a merjiher which affords adequate means for effectuating
''V(!r

.
v just public purpose, viz., the Unitod States of

•»nierien. There is no danger that any considerable num-
"cr »f persons will ever seek to overthrow the government

establish some "Soviet" in its stead. There is every

danger that well disposed persons will seek by minority

organizations to establish a substitute for the government

and use the government nB a mouthpiece to declare the

laws of that substitute, in the same spirit that men who
would not think of overthrowing the courts will participate

in a lynching. The trouble arises chiefly from well inten-

tioned impatience with the necessarily alow processes of

majority rule. Lynching parties, coercive lobbies and the

like arc usually sincere in the belief in the rectitude of

their purpose, and seek merely a short cut to it* accom-

plishment. Thereby they destroy the fundamental benefit

of popular government,—the corrective influence of dis-

sent on extreme opinions ere they become law. Evils

there are to be corrected, but what is needed for their

correction is not more Leagues but more active members
in the greatest of all Leagues, the United States of

Upholding the Constitution.

Agkkat deal of talk is heard these days about fostering

respect for the Constitution, and it is well that such

respect should be inculcated so long as it does not become

idol worship, so long as justice and good government are

not lost to sight in a fatuous reverence for the words of

a document. But it is a fact which occasionally becomes

very patent that a great many of the loudest admirers

of the Constitution are interested not in the security of

the government as a whole, not in the protection of the

liberties of the American people, but in juBt so much of

the Constitution as protects some personal interest of their

own. Nowhere is this more apparent than in the attitude

of those most gratified with the adoption of the Eighteenth

Amendment. What pious disquisitions on the respect due

to the Constitution have been emitted since that addition

was made to its terms, what bitter denunciations have

been levelled at those who sought to evade a mandate of

the sacred Constitution ! And now the animus of this

well sounding clamor has been exposed by a simple measure

introduced in the Senate making it a crime to violate the

Fourth Amendment. Prohibition cannot be enforced uu-

lcss the Fourth Amendment may be violated at will by

every petty constable, say these erstwhile worshippers of

the Constitution. The Fourth Amendment, and the provi-

sion of Magna Charta from which it was drawn, are no
strangers to that cry. They have heard before that law
cannot be enforced if any citizen has a security against

unreasonable search and seizure; they have heard that if

the poor man's hovel is made his castle the King's palace

must fall. They have stood through many a stormy epoch

because they were rooted in the hearts of the people, and
will doubtless continue to stand. Hut the incident shows

plainly that professions as to the sanctity of the Constitu-

tion are not to be taken at their face value. The Constitu-

tion will never he overthrown by its professed enemies.

If it is destroyed it will be by its professed friends, by

those who seek to use it to perpetuate an entrenched in-

justice; by those who seek to construe it with a rigidity

which makes it a barrier to human progress
; by those who

in their zeal for a single measure would trample under

foot constitutionally secured rights. It is to these, rather

than to the objectionable but practically impotent Hol-

shevist, that the true defenders of the Constitution should

give their attention.
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Respect for Law.

AMo.N.i the jjriiicipal addresses at the recent meeting of

the American liar Association wan that of Solicitor

General Heck wherein he lamented the growing disrespect

for law in the United States and emphasized the necessity

of counteracting this tendency. At the same session At-

torney General Dangherty spoke in the same vein, saying

that "personal liberty'' need expect no favor from his

administration, which would enforce the law to the letter.

All this is well enough as far as it goes. Few will gainsay

that (ho law should be respected; thus only can liberty Ik-

preserved. But much as to the means of securing that

respect was left unsaid. Both addresses read as it' the

speakers were referring to the law of an absolute monarchy

to which the people must bow or lie crushed. In a land

where laws arc made and administered by the servants

of the juMplc, not by their masters, there is one thing

worse than disres|H>ct for law, and that is respect for :i

had law badly enforced. The number of people in the

I'nited States who are inclined to crime or revolution is

small and there is no reason to believe that it is markedly

increasing. If disrespect of law has increased to the

alarming extent which many assert, it is due in no small

part to the fact that the average law-abiding citizen finds

himself hemmed in by an increasing number of laws which

he finds it impossible to respect. We have laws against

Sunday baseball and movies passed by legislators who
spend their Sundays in automobile riding; prohibition

laws passed, it was recently said on the floor of the I'nited

States Senate, by the votes of men with whiskey on their

breaths; a mass of law*, bad or foolish, to regulate '"the

other fellow." And in the face of this condition we talk

of "disrespect for law." If there was not ilisrespect for

law one might well despair of the future of the nation.

Protection of Personal Rights.

Th the address referred to in the preceding jwiragraph Mr.
* Beck said:

The greatest and noblest pur]"** of the Constitution was not

alone to hold in nicest equipoise the relative powers of the nntion

and the States, hut also to maintain in (lie scales of .justice a true

equilibrum between the rights of government and the rights of

an individual.

It does not believe that the Slate, much less the caprices o£ n

fleeting majority, is omnipotent, or that it has been sanctified

with any oil of anointing, such as was once assumed to give the

monarch infallibility. About the individual the Constitution

draws the solemn circle of its protection. It defends the integrity

of the human soul."

The thought is inspiring. What a pity it has so little

foundation in fact! Since there are still many members
of the bar who think that in no land are individual rights

so well protected as here, it is well for our pride that we
should be reminded occasionally that in this respect we
are far behind the British Empire.- and that the fault rests

primarily with the courts. Such n reminder is found in

the ease of Adamson v. Martin (1010) 1 Sc. L. T. 53.

In Scotland, as here, it is illegal to take by force the

photograph and finger prints of one accused but not

convicted of crime. Such unwarranted action was taken

it appeared in the case cited, and on the acquittal of the

accused he brought the matter lipforo the court, which

promptly ordered that the negative and all copied and iin-

I
pressiotis be produced and destroyed in (he presence of

I the court. Compare this treatment of the situation with

that accorded to a similar complainant in limr v. Bingham.
1"7 X, Y. S. 1011. The court admitted that the action

of the police was a "gross outrage," but in a long technical

opinion held that it had no power to grant redress, dis-

missing the innocent and outraged victim of police methods
with this tender bit of consolation which needs no com-

ment: '"It seems highly probable, however, that by volun-

tary action the police department will gladly undo the

wrong that has been done. It is scarcely conceivable that

a department of the city government whose acts are not

only unlawful, but criminal in character, should hesitate

to undo such acts when their attention is called to the

character of them. It is made the duty of the police

department under the charter to prevent crime. It remains

to 1m- seen whether under pretense of doing that they shall

persistently commit crime." It is difficult to expert men to

take a prjde in a citizenship whose rights may thus lie

I

trampled. When Paul, beaten though nncondeuincd, an-

nounced that he was a Uoman citizen, officials in far Judea
sought in fear and trembling to undo the wrong. If a man
whose house has been broken into without a warrant, his

|

person abused, his family dragged from their U-ds and in-

sulted by a mob of "prohibition agents" in defiance of the

Constitution, should say. "I am an American citizen,"

derisive laughter would end the incident. I-et it once l>e

j

established that the law not only exacts oliedience but

I affords protection, that the Constitution is a shield above
' the head of the humblest citizen, and it will need little

agitation to secure resjieet for Constitution and law.

Soldiers' Bonus Laws.

pin: Xew York Court of Appeals has recently decided

* by a vote of live to two that the soldiers' bonus law

of that state, authorizing the issuance of bonds to raise

the money devoted to the payment of the bonus, is invalid

as in violation of a provision of the Constitution that

the credit of the state shall not be loaned in aid of any

individual. The decision is certainly a strict and technical

one. It seems clear that a state may grant pensions to

war veterans. See note Ann. Cos. lUl'JB !>.
r
>l. "The

state may show that the republic is not ungrateful to these

men. not only by erecting monuments to them when dead

or placing flowers on their graves, but it may with equal

,

propriety gladden their hearts while living and in their

[

infirmity give them bread." Bomorth v. ///ir/>. 151 Ky.

:..".;>. Aim. Cas. 1!H."»C 277. It is hard to follow the

reasoning whereby it is held to lie a loan of the state's

credit to raise money on bonds for a purpose to which

the state may constitutionally devote money in its treasury.

The bonus is said to lie a gift, because it is not founded

on any obligation. This is true in a strict sense, if h'ga'

j

obligation only is intended. The courts have not however

been always insensible to the binding nature of a moral

obligation even as against a state. See Metz v. Sonh,

Id Iowa 2M«. holding that an act giving cnm|>ens»tion

for a past injury to a state employee wa.i not a gift "f

Mate funds. It was on this ground that one justice dis-

sented from the Xew York decision. There is room for

serious question as 1o the expediency of bonus laws which

lake no account of injury or need, but that is a matter

with which the courts have no concern. That question
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having been settled by popular vote it is perhaps to lie

regretted that the will of the people must be thwarted by
what niauy will regard as a narrow and technical decision.

Kffect of the Nineteenth

A I That appears to bo the first decision with respect to

» » the .Nineteenth Amendment to the Federal Con-
stitution was recently rendered in Alabama. Graves v.

Eubank, 87 So. 587.' The constitution of that state im-

poses a poll tax on males between 21 and 45 year* of

age and makes its payment prerequisite to voting. Hold-
ing that a woman between the stated ages became by

virtue of the Nineteenth Amendment subject to the pull

tax, the court said: "This amendment automatically strikes

from the state laws, organic and statutory, all discrimina-

tory features authorizing one sex to vote and excluding

the other, or placing conditions or burdens upon one not

placed upon the other ns a condition precedent to the right

to vote, but in no wise interferes with, changes, or alters

state laws with reference to elections that cannot and do

not amount to a discrimination in favor of one sex against

the other. It protects the man and woman alike, and
a burden cannot be placed upon ono sex that is not put

upon the other, nor can a privilege, benefit, or exemption
be given one to the exclusion of the other. The said

amendment, by its own force and effect, strikes from
section 177 of our stato constitution the word 'male,' as

used in defining who are or may become electors, as well

as where used in other parts of our organic or statutory

laws when used in connection with the right and qualifica-

tion to vote, and also strikes therefrom the use of the

masculine pronoun wherever it appears, so as to make
the same include and applicable to both sexes. And as

the said amendment prohibits a discrimination against

women by section 177, and perhaps other provisions of

our state law, it likewise prohibits a discrimination against

men by sections 178 and 194 of our constitution, and
has the same effect upon these provisions as to the elimina-

tion of the male sex as when used in section 177 and
iither provisions. The result is that upon the final ratifica-

tion of the Nineteenth Amendment it had the effect of

making our organic as well as statutory laws applicable

to men and women alike, and placed all women in the

state upon the same footing with men." While the

language of the court is very broad, the decision is confined

by its facts to those acts which directly affect the right

to vote. It is still an open question whether statute*

restricting to males the right to serve as jurors, hold office

and the like, arc affected by the latest amendment of

the Constitution. It has been, however, held that the

Fifteenth Amendment not only struck out the won!

"white" from state laws prescribing the qualifications of

electors but enlarge'! a statute confining the selection of

jurors to persons possessing the qualifications of electors

to include negroes. Xeai- v. Delaware. 103 U. S. 1170.

In two cases it has been held that a woman suffrage amend-
ment to a state constitution did not admit women to

eligibility as jurors, People v. Krause, 196 111. App. 140;
Re Grilli, 102 N. Y. App. T)iv. 885; while in another

case a contrary conclusion was reached under a provision

requiring jurors to be selected from the "electors" of the

district, People v. Barlh (Mich.) 180 N. W. 423.

Prejudice of Jurors.

Thk Federal Supreme Court has held that a judge who
* in war time is prejudiced against enemy sym-
pathizers seeking the overthrow of the government is in-

competent to sit on a trial for sedition, lienjcr v. V. S.

41 S. Ct. 230. The doctrine applies with greater force

to jurors, who arc presumptively less ablo to lay aside
prejudice in trying an issue, and carried to its logical

conclusion means that the ideal juror is he who stands
impartial and indifferent between law and crime. A more
reasonable view was taken in People v. fosse, H>9 Pac. 46,
a prosecution for criminal syndicalism. Several of the
jurors stated on their voir dire that they entertained
unfavorable opinions of the 1. \V. W., and one juror being
asked how much evidence it would take to removo
that opinion answered sententiously that it would take
"enough.'' To a contention that the jurors were not
impartial the court said: "It is not too much to say that

it is to-day impossible to select a thoughtful reading man
or woman as a juror who does not know the general pur-
poses of the organization. The situation is quite unlike
that of a juror who has formed adverse opinions concern-
ing a mere conspiracy or other cabal local to a given case.

In such case Ijoth the existence of the conspiracy and its

unlawful purposes are facts of the particular case. Here
we have to deal with an organization whose existence and
purposes arc matters of history. We do not excuse jurors

because they do not believe in arson, rapine, and sabotage.

The fact that these jurors are not favorably inclined to •

the I. W. W. neither legally nor morally disqualifies them
where it fully appears, as it does here, that they can and
will give the accused a fair and impartial trial." At
this time when the most dangerous criminal tendencies

are the offspring of widely known organizations it would
be a public misfortune if any other view obtained. In
a manual of revolutionary tactics published many years
ago (sec 122 11L 72) it was said : "If all means of deliver-

ance are exhausted, then the prisoner should defend his

deed from the standpoint of the revolutionist and an-

archist, and convert the defendant's seat into a speaker's

stand." Some recent trials would indicate that this is

still a tenet of the revolutionist, and certainly the govern-

ment is under no obligation to put into the jury box an
impartial audience for such propaganda.

Defense of " Bootleggers."

Tt is reported that a munl)er of members of the bar of
* Stoddard County, Jlo., have signed an agreement not

to accept employment from any person charged with viola-

tion of the laws forbidding the manufacture or sale of

intoxicating liquor. The result will of course ho to confine

the defense of such cases to the non-signing lawyers, or

to necessitate judicial appointment of defending counsel,

and it is not probable that the administration of justice

will suffer. It is however a nice question whether these

lawyers have lived up to the highest traditions of their

profession. During the war Law Notes recommended
that lawyers refuse employment from persons charged with

sedition. That was however an extreme case, a sort of

martial law. It is also to lie noted that in the sedition

cases the facts were almost invariably patent and un-

deniable, so that the defense necessarily consisted in a
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justification of the admitted acts of the accused, au argu-

ment that acts clearly disloyal were not in strictness illegal.

No man need undertake au unjust cause; no man need

defend hiiv cause by unfair means. A lawyer may if he

will decline criminal practice altogether. But that is a

very different thing from the agreement of a number of

lawyers that so far as they are concerned persons who
may in the future be charged under any circumstances with

a particular crime shall not have the benefit of counsel.

The lawyer is given an exclusive franchise; he is given

some peculiar privileges. They are not given for his

benefit but for the benefit of the public, that citizens may
have the services of a trained bar, and whatever one

lawyer may do for personal reasons, it does not seem that

the bar of a locality may with propriety agree to abnegate

its functions, except by reason of some overwhelming

public interest to be served. There was a time in England
when libels on persons in high places were numerous and
in some instances gross. Suppose that Erskine, with

others, had signed an agreement to defend no person charged

with libel. There were those in church and state who
would have acclaimed his act, but our liberty to day would
have been poorer by reason of it. It is impossible of

course for one at a distance to judge of local conditions,

but it is hard to imagine the justifying necessity for this

agreement. The offense iti question is malum prohibitum

and quite devoid of moral turpitude. Why counsel hold-

ing themselves free to undertake the defense of those

charged with murder or rape should deem it to the public

interest to agree in advance to refuse assistance to one
charged, however unjustly, with a trifling misdemeanor is,

with all respect to the undoubted sincerity of the gentle-

men involved, hard to understand. It will be a sad day
for the United States if it ever ceases ttv be the glory

of the bar that its members are the champions of those

whose legal rights are sought to be sacrificed to the dictates

of power or the clamor of prejudice.

A Disquieting Case.

A person- compelled to rely for information on the press

reports cannot but feel some misgivings over the

recent execution of Brandon in New Jersey. The evidence

against him, while legally sufficient, was far from con-

clusive, consisting in the' main of the testimony of an

accomplice, a doubtful identification by a near-sighted

person viewing the scene from a distance by moonlight,

and a finger print on the door of an automobile which
figured in the homicide. The accused produced evidence

to show an alibi, ami went to his death protesting his

innocence. So far the case, does not differ from many
other murder trials which have occasioned no comment.
That the crime was one of great enormity and the accused

an ex-convict may be noted however as indicating that

the defense went into the trial heavily handicapped. The
disquieting feature is to lie found in the fact that before

the execution alleged newly discovered evidence of an ap-

parently convincing character was adduced, but no judicial

bearing could be had thereon ltecause of a statute requiring

a motion for a new trial in a criminal case for newly
discovered evidence to be made within four months after

the conviction. That a man should be put to his death

with evidence of his innocence unheard because it was
not discovered until after the expiration of an arbitrarily

fixed time limit is on its face most shocking. Some con-

solation may be found in the fact that the evidence in

question was presented to the Governor on application for

a commutation, and the high reputation for ability and

courage enjoyed by Gov. Edwards warrants the belief

that he wits in possession of facts discrediting the alleged

newly discovered testimony. But the case brings out very

strongly the most |ioteiit of the argument* against capital

punishment, viz. that an irrevocable judgment should not

in the absence of sheer necessity be pronounced by a

fallible tribunal. Law must be enforced despite the cer-

tainty that a percentage of the decisions of Ihe most con-

scientious courts will be unjust. But in recognition of

that certainty, the enforcement of law should stop short

of the taking of human life. That it does not imposes a

grievous burden on every man of sensibility who sits on

the jury in a murder case ; a burden which has led to more

than one unwarranted acquittal.

New Trials tor Newly Discovered Evidence.

IX civil cases there is always the right of the successful

party to be considered, and it is necessary that judg-

ments shall become final within a limited time. But in

case of a conviction of crime there is no reason for any

limitation on the time within which the accused may pro-

duce newly discovered evidence of his innocence. Yet

apparently in most states a strict limitation is made of

the time within which a motion for a new trial on that

ground may be made. Thus in Florida the time is limited

to one month from the verdict. See Koon v. State, 72 Fla.

148, wherein the statute was said to be mandatory and

to fix an absolute time for the making of the motion.

In New York there is a statute which provides for a

motion for a new trial without limit as to time, when
"it is made to appear by affidavit, that, upon another trial,

the defendant can produce evidence such as, if before

received, would probably have changed the verdict ; if such

evidence has been discovered since the trial, is not cumula-

tive, and the failure to produce it on the trial was not owing

to want of diligence. The court in such cases can. how-

ever, compel the personal appearance of tho affiants before

it for the purposes of their personal examination and

cross-examination, under oath, upon the contents of the

affidavits which they subscribed.'' But few such acts ap-

pear to have been enacted, however, and in the absence of

such legislation an appeal to executive clemency is the

only resort. In case of the discovery of indubitable proof

of innocence, this may suffice. But in the case of evidence

which docs not demand a pardon yet which if given at

the trial might well have changed the result the executive

can do nothing except put himself in the position of a

jury and grant or deny relief according to his belief as

to the guilt of the accused. The statutes, by making the

time limit inflexible, have produced a rule less humane
than that of the common law which permitted a motion

for a new trial out of time as a matter of judicial dis-

cretion where it was apparent that injustice had been

done. Thus in Hex v. Holt. 5 T. R. 4.'{fi, after holding

that a motion for a new trial must he made within the

first four days of the next term. Lord Kenyon said: "This

point being now clearly ascertained, if the counsel for the

defendant have anything to offer, in order to show that

justice has not lieen administered to the defendant in this
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instance, the court will readily hear it." A similar ruling

was made iu Rex. v. Teal, 1 1 East 307, Lord Ellenborougb
saying that the new matter urged out of time had heen
considered "with the same benefit to the parties concerned"
as if the motion had been properly made. The Biibject is

one on which legislation is needed. An occasional mis-

carriage of justice is inevitable, but it is intolerable that

no provision should be made for its correction.

DIVISION OF THE LEGAL PROFESSION

Ix undertaking, at the request of the Committee on
Education of the Americau Bar Association, a study of

ihe history and development of legal education in the

United States, the Carnegie Foundation for tin; Advance-
ment of Teachiug has done an inestimable service to all

who are interested in the future of the legal profession

;

and its Bulletin thereon will serve as a valuable basis for

the discussion which must precede any reform. Interest

centers primarily of course on the conclusion reached by
the author, Mr. Alfred '/-. Reed, and that conclusion is of

so radical a nature as to invite full consideration. In brief,

finding that legal education has fallen into several dis-

tinct lines, he recommends a separation of the bar into

several divisions or functions, with education and training

»pecially adapted to that selected by the student. The
unitary bar, the general practice of law, he regards as an
outworn tradition, saying: "The, disposition of the genera-

tion that came into power about 1890 has been to accept

too easily the ancient formulas without questioning their

applicability to present conditions. The most clearly in-

defensible of these formulas has been the assumption that

all .lawyers do, and ought to, constitute a single homo-
geneous body—in common parlance, a 'bar.* Tlie develop-

ment of differing types of legal education has established

in legal practice groups of lawyers of different types, each

of which has been properly interested in perpetuating its

kind. Under the influences of an inherited pre|H>ssession,

however, each has thought it necessary, not only to do this,

but also to impose upon the totality of practitioners its own
special conception of legal education."

Looking to the argument by which this st riking conclusion

is justified, Mr. Reed asserts that from the earliest stages of

the American bar there have been two antagonistic view-

points, the educational, which looks to the sedulous guard-
ing of the doors of the profession and the building up of a

professional status based on long training and genuine
scholarship, and the "political," which demands that the

right to practice law as a means of livelihood should be
available at a minimum of expenditure by the student

—

"shall be kept accessible to Lincoln's plain people." Fol-
lowing one or the other of these tendencies, there have de-

veloped law schools of various types, three of which Mr.
Reed believes are destined to survive, viz.: (1) "The
highly important group of high-entrance, full-time schools.

These are all departments of a genuine college or uni-
versity. With few exceptions they have acknowledged
the leadership of Harvard, and teach national law by tho
case method." (2) The next group, which may lie defined
as low-entrance schools offering full-time courses of stand-
ard length, is at present a somewhat miscellaneous one.

Nearly half of these schools require a single college year

for admission, and a few offer part-time in addition to

full-time work. Since 1910 this group has decreased in

size, both relatively and actually, and would have de-

creased still further had it not ltecn recruited by former

short-course schools. (3) Finally, the largest group of

all is the group of part-time schools. These usually

schedule their classroom exercises for evening hours, but

several hold parallel sessions during the late afternoon,

and a few operate during the afternoon only. Law schools

that are not connected with a genuine college, or whose

connection with a college is purely nominal, are almost

always of this type. "This group, as a whole, is noj in

good repute among those who cherish the highest educa-

tional and professional ideals, but it is precisely this at-

titude on the part of leading scholars and lawyers that,

more lhan any other single factor, has made these schools

what they are."

It is indubitable that such a variation a» has been de-

scribed does exist in law school training. It is likewise

clear that broadly the several types of school produce

lawyers of different type who tend to gravitate into groups

performing different functions at the bar. It is further

not to be denied that in some instances practitioners

undertake functions for which their training does not fit

them, and that the law and the interest of clients suffer

thereby. The Bulletin therefore brings up squarely tbo

question of the best means of dealing with this situation

;

whether it is better to officialize the differentiation and

confine the activity of the members of each group to tho

function* for which their training has fitted them, or to

minimize the differentiation by raising the minimum of

legal education.

Mr. Reed does not suggest the lines of division along

which the separation of the bar is to be made, saying:

"Conveyancing, probate practice, criminal law and trial

work are examples of topics that seem particularly appro-

priate for the relatively superficial schools. All this is

mere guess-work, however. It is not even certain that a

rigorous functional division of the bar will ever develop.

The dividing line between the different types of lawyers

may lie determined by the economic status of the client

rather than by the nature of the professional service

rendered." The fact seems to l>e that there is no natural

line of cleavage. Even the division prevailing in England
is so far a development of tradition that it would be diffi-

cult to adapt it to American condition*. Of course the

difficulty of a division is no answer to the argument in

favor thereof, but the absence of a logical or natural divi-

sion does suggest strongly that the solution of the problem

does not lie in that direction. A division of the bar would

be productive of many difficulties. Taking only the more
superficial, it imposes on the student who elects tho

"higher" forms of practice an intolerable starvation period

before he can establish himself, while it closes the door

of ambition to him who, compelled by poverty to elect to

humbler fields of endeavor, develops in practice excep-

tional ability. It tends inevitably to the building up of

castes within the bar, and, without the traditions which
hedge in the English solicitor, makes vers' faint the Itorder

line between professional activities and certain lines of

commercial endeavor whoso ethical standards arc not

those of the bar.

The crux of the whole question then seems to lie the

validity of Mr. Reed's conclusion that there is justification
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for the part-time or night law school. The other two types

of school listed by him as destined to survive are easily

capable ot" such co-ordination as to be consistent with a

unitary bar. The recommendations of the Committee on

Education of the American Bar Association (commented

on editorially in Law Notes for Septemlicr, 1021) prob-

ably embody all that in presently essential to that end. The
part-time school, however, stands on a different footing

No lengthening of tlie aggregate of attendance will over-

come iU limitations. This is recognized by Mr. Heed who
says: "Even to-day no one can say definitely how many-

years of part-time work arc the educational equivalent

of ojie year of full-time work, all other conditions remain-

ing the same, nor even whether such an equivalence is

theoretically possible, by any increase in the number ol

years devoted to relatively superficial work. All that one

can assert positively is that a part-time year is less than

a full-time year, and that if quantitative measurements

are to be attempted at all, the essential difference between

these two units should never be forgotten. The average

student, to whose capacity the standards of a school must

adapt themselves, can crowd only just so much work of

any sort into a single year. If a portion of his time and

energy is diverted to the task of supporting himself, he

can accomplish that much Jess toward mastering the science

of the law. An increase in the number of hours of claBS-

rooni instruction which the part-time student undergoes

during the year may enable him to cover a wider field

in an even more superficial manner than before, but it

does not alter the essential inequality between his 'year'

and the year of the average student in a full-time law

school. The two units of measurement are radically dif-

ferent, and should never be thought of as being the same.

. . . Part-time schools offering instruction during even-

ing or afternoon hours, outwardly the equal of full-time

schools having courses of equal length, were really much
more superficial in their work, without anybody—not even

themselves—fully realizing their inferiority. Thus they

reached the deplorable position that they occupy to-day

—

that of being merely cheapened copies of the regular full-

time model. A recent movement to increase the length of

the evening course beyond that of the standard day course

is to be commended as a step toward making possible the

betterment of these schools, but should not be allowed to

obscure their inherent limitations." The extent to which

the type of legal education thus characterized as neces-

sarily superficial has increased is disclosed by the follow-

ing table:

Student Attf.xtunce, Classhikd as Dat akd Nioht

1889-90 1915-16

Pure day schools 3,949

Mixed day unci niKUt schools 134

Pure night schools 40n

11,409

5.1ti4

Total. 4,486

Apparently the only argument adduced by Mr. Reed in

vindication of the principle of part-time or night law-

schools is that they are of democratic tendency. Thus he

says: "Humanitarian and political considerations unite

in leading us to approve of efforts to widen the circle of

those who are able to study law. The organization of edu-

cational machinery especially designed to abolish economic

handicaps—intended to place the poor boy, as far as pos-

sible, on an equal footing with the rich—constitutes one of

America's fundamental ideals. It is particularly impor-

tant that the opportunity to exercise an essentially govern-

mental function should be open to the mass of our citizens.

Undoubtedly there are many ways of attempting to realize

this ideal, and some of these ways are bad ways, that de-

feat their own end. Inherently, however, the night school

movement in legal education is sound. It provides a

necessary corrective to the monopolistic tendencies that are

likely to appear in every professional class—tendencies

that in some professions may be ignored, but that in a pro-

fession connected with politics constitute a genuine ele-

ment of danger." This reasoning seems far from con-

vincing. College education in the United States is not

confined to the "rich." Of the many thousand students

now in colleges having standard four year academic
courses the great majority are from families of very-

moderate means, and a very considerable number are self

supporting, and the same is true of law schools. There
probably is not a law school in the United States whose
degree has not been obtained by sons of bookkeepers,

skilled workmen and the like. It must ever be borne in

mind that the practice of the law is more than a mere voca-

tion which should be open to all seekers after its emolu-
ments. It is a public and quasi official function. On its

members special privileges are conferred. On their ability

and integrity depends the just administration of public

law.

The question is a difficult one—considerations of

weight may be urged on either hand. One view, that

which looks to the raising of professional standards, has

been espoused by the A*neriean Bar Association. Its

recommendations will meet with much opposition. In view
of that fact the issuance of this Bulletin is very timely.

If the alternative is to allow matters to go on as at present,

the idtimate adoption of the Bar Association's program of

a three years' full-time law school course with two years

of collegiate study prerequisite to entrance is certain. The
alternative, a division of the bar with previous training

adapted to the functions of each division, is well presented

by Mr. Keed, and future discussion of the helpful sort

will tend to center on the comparative merits of these two
propositions.

W. A. S.

" CONCURRENT " HISTORY

Wiikn- the Eighteenth Amendment together with the

National Prohibition Act, representing the Congressional

idea as to how and in what manner the amendment should
be enforced, finally reached the Supreme Court for con-

struction, the country gave a sigh of relief at the prospect

of having settled once for all the numerous controversies

arising from these epochal strides in sumptuary legisla-

tion. One of the many questions which had arisen to

puzzle both the lawyer and the layman was the proper

meaning of the word "concurrent" as used in the second
section of the amendment, the views on this subject being
as numerous and as contradictory as there were various

classes of advocates and adversaries of prohibition, from
those demanding absolute and total prohibition or a limited

enforcement leaving free and untrammeled the use of light
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wines and beers, to those supporting the theory that the

incorporation of the word iu the amendment practically

nullified it.

It seems safe to assort that the decision finally handed

down bv the Supreme Court in Rhode Island v. rainier,

253 U.S. 350, 40 S. Ct. 486, 588, 04 L". S. (L. ed.) 946,

was a disappointment to all interested parties, at least in

a measure. In the first place the form of the opinion left

a distinct sense of loss and of dissatisfaction. Being a

mere statement of the conclusion* of the court, those called

on to determine the numerous questions which have since

arisen in relation to the amendment and which will un-

doubtedly continue to arise, are deprived of the illuminat-

ing discussion that usually lends clarity to the ultimate

conclusions announced. While tho value of short opin-

ions is generally conceded in eases where the points in-

voked are self evident or are but the reapplication of doc-

trines formerly announced in fully reasoned decisions, in

cases calling for the determination of a new principle or

the first construction of a statute or constitutional pro-

vision it would seem to be essential that the court should

give its reasons for the conclusions reached, and this view

of tho matter was supported by no less an authority than

the late Chief Justice White, who in his concurring opin-

ion lamented the form of opinion adopted by the court.

As a necessary consequence of the form of opinion in

that case the courts arc unable now to say with complete

certainty just what the word "concurrent" as used in the

amendment does mean. In fact, it can hardly be said that

the court attempted to give a full definition of the word;

rather, it contented itself with a statement of what it did

not mean. This attitudo was frankly adopted by one mem-
ber of the court, Mr. Justice MeKcnna, who concurring

with the majority said: "It is impossible now to say with

fair certainty what construction should be given to the

Eighteenth Amendment. Because of the bewilderment

which it creates, a multitude of questions will inevitably

arise and demand solution here. In the circumstances I

prefer to remain free to consider these questions when they

arrive." His prophecy has been amply fulfilled and tho

courts have been busy since the Supreme Court handed

down its opinion in Rhode Island v. Palmer in an effort

to construe and apply that decision.

The amendment provides by its second section that "The
Congress and the several states shall have concurrent power

to enforce this article by appropriate legislation." The
Supreme Court in Rhode Jsland v. Palmer, in construing

this section, in a somewhat negative manner said :
"7. The

second section of the amendment—the one declaring 'The

Congress and the several states shall have concurrent

power to enforce this article by appropriate legislation'

—

does not enable Congress or the several states to defeat or

thwart tho prohibition, but only to enforce it by appro-

priate means. 8. The words 'concurrent power,' in that

section, do not mean joint power, or require that legisla-

tion thereunder by Congress, to be effective, shall be ap-

proved or sanctioned by the several states or any of them

;

nor do they mean that the power to enforce is divided be-

tween Congress and the several states along the lines which

separate or distinguish foreign and interstate commerce
from intrastate affairs. 9. The power confiped to Con-

gress by that section, while not exclusive, is territorially

coextensive with the prohibition of the first section, cm-

braces manufacture and other intrastate transactions as

well as importation, exportation and intrastate traffic, and
is in no wise dependent on or affected by action or inaction

on the part of the several states or any of them." The
courts since that opinion was rendered have been called on
in numerous instances to apply the ruling therein an-
nounced but have been unable to do so with unanimity, as

will later appear. All, however, arc agreed that while the
court did not go further than the declarations set out above
and expressly define the meaning of "concurrent power'
it necessarily follows from that decision that this power is

not joint ; that it is a separate and independent power
which Congress and the several states exercise in the en-

forcement of the amendment. Each has the right to act

separately and independently in aid of the amendment,
but neither can act in repugnance to it. Should there
appear in a state statute a conflict between it and the
amendment, the statute would, of course, have to give way.
But should the conflict appear between it and congres-
sional legislation the interesting question of the grant of
"concurrent power" to Congress and the several states

arises, and here we find the parting of the ways among
the judiciary.

Under one view, and it must be conceded that this is the
view of the majority, it is held that as under the constitu-

tion its provisions and the laws made in pursuance thereof
are the supreme law of the land, a state statute in conflict

with the act of Congress enforcing the amendment is in-

valid. This view is expressed in Slate v. Ceriani (Conn.)
11.1 Atl. 316, as follows: "Between the two points of
view that the power is separate and independent, or that
it is separate and independent but that the federal act

will supersede any state legislation inconsistent with it,

wo think the latter to be the better, and, indeed, the neces-
sary view. Article 6 of the Federal Constitution must be
construed in harmony with all parts of the Eighteenth
Amendment. Section 2 of the Eighteenth Amendment
gives Congress and the several states equal authority to

enforce this amendment. But when the federal and state

acts conflict, then article 6, which provides that 'the Con-
stitution and tho laws ... which shall be made in pursu-
ance thereof . . . shall be the supreme law of the land,'

makes tho federal act supreme in those particulars in

which there is conflict. The Eighteenth Amendment and
article 6 can be, and hence must be, construed in harmoni-
ous relation, Warren v. Charleston™, 2 Gray (Mass.) 84,
09. Tho rest of the state act remains in force. State v.

District CL, 58 Mont. 684, 194 Pac. 308, 310. Perhaps the
difference in results would not be of great practical im-
portance if either view prevailed. If the first view lie

accepted, then the more restrictive law would in practice

prevail, and the less restrictive be supplanted by it. But
if the second view be accepted, the act of Congress re-

mains the supreme law of the land, and uniformity in the

enforcement of this amendment will obtain. Legislation

by the state must support the primary purpose of the

amendment, and cannot be repugnant to tho act of Con-
gress. Appropriate legislation by a state need not cover
all that the act of Congress does. It may differ in its

definition of intoxicating liquor and in the penalties it

provides, and yet serve lhc purpose of helping to enforce

the amendment."
Probably the most notable case sustaining this view and

which was set out and commented on in the article by the

writer appearing in the June issue of Law Notes is Com.
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v. Mckermti, 236 Mass. 281, 128 N. E. 273, 10 A. L. R.

1568. In that case the Supreme Judicial Court of Massa-

chusetts, in uu elaborate opinion, held that the liquor law
of that Htate was not abrogated in its entirety by the Eigh-

teenth Amendment and the Volstead Act, but that so far

as it was not in conflict with the amendment and the

tederal act the state act was valid and in force, and hence

a prosecution could be maintained thereunder for selling

liquor without a license, although on account of the amend-
ment and the federal act no license could be issued by the

state authorities. In the article mentioned the writer

called attention to the rather anomalous situation of a man
being penalized for the failure to secure a license which

the state authorities were forbidden by federal legislation

to issue. In at least one case (State v. Green (La.) 86 So.

919), decided since Com. v. Xickerwn. the court takes a

similar view. In that case the Supreme Court of Louisi-

ana in setting aside a conviction for selling liquor without

a license in violation of a state law, said: "Act 06 of 1902.

by prohibiting the selling of intoxicating liquors without

a license, implies the right of any and every person to

obtain the license. Such a law, if enacted subsequent to

the adoption of the Eighteenth Amendment, would not be

'appropriate legislation/ It would be absolutely violntivc

of the amendment. The statute is altogether inconsistent

with the constitutional amendment, and is therefore with-

out effect." However, in the great majority of cases which
have arisen since the decision in Rhode Island v. Palmer,

the courts agree with the construction given the amend-
ment by the court in Com. v. Sie.kcrson.

Another interesting question which flows from the grant

of concurrent power to Iwth Congress and the states is

whether under the terms of section 2 a prior conviction

or acquittal in a state or federal court, the one first obtain-

ing jurisdiction, would not operate as a plea in bar in the

other jurisdiction. It was intimated in Jones v. Hicks.

no Ga. 657, 104 S. E. 771. 11 A. L. It. 1 :? 1 r>. that in

such ft case the aecu*ed could not be twice tried for the

same offense and it was suggested by the deliberations of

Congress during the passage of the Volstead Act that the

plea of autrefois acquit and autrefois convict would doubt-

less lie applicable. Similarly in Er p. Crookshauk. 269
Fed. 980, in discussing this question by way of obiter it

was said: "If the enforcement of prohibition on the part

of the state is to be deemed merely an exercise of the

power conferred by section 2, then it would seem as if

there could not be two prosecutions for the same offense

in the different jurisdictions. In that sense, the state

would be exerting a power conferred by the federal govern-
ment, rather than a power originally belonging to it, and
a conviction or acquittal under the federal law, irrespective

of the court in which it might be had, would operate as

a plea in bar. The plea of once in jeopardy 'can surely

never be successfully asserted in any instances but those

in which jurisdiction is vested in the state courts by
statutory provisions of the Cnited States.' Houston v.

Moore. 5 Wheat, 1, 35, 5 V. S. (L. ed. ) 19." In at least

one case, however, the question has been directly presented

for determination and it was there held that a conviction

in the state court was no bar to a subsequent prosecution

in a federal court for the same offense. U. S. v. Holt, 270
Fed. 039, wherein the court said : "It was not necessary
for the Supreme Court in the liquor cases to exactly de-

fine the 'concurrent power of the Eighteenth Amend-

ment. Nor is it in this case. It is sufficient and obvious,

in view of the conclusions reached by the court, that any

interpretation is excluded which would deny to either the

nation or the state the power to punish such acts as are

charged against defendant here. As applied in this case,

the word* in the second section of the amendment are not

to be extended lieyond the effect given to Biieh provisions

as the one quoted above, which are to be found in several

of the acts of Congress. 'Nothing in the act contained

shall be held to take away or impair the jurisdiction of

the several states under the laws thereof.' When the 'con-

current power' is thus restricted to its real purposes and
significance, it follows that the conviction of defendant

in the state court cannot prevent his prosecution in this

court ; this upon principles long settled ami established,

and authoritative precedent* long acquiesced in. The last

expression of the Supreme Court is found in Gilbert v.

Minnesota, 254 V. S. —, 41 S. Ct. 12'.', 6.1 U. S. (L. ed.)

—, decided December 13, 1920: 'The same act . . . may
be an offense or transgression of both [the duty of a

citizen to the state and the nation] and both may punish

it without a conflict of their sovereignties.' Numerous
cases are cited, beginning with Moore v. Illinois, 14 How.
13, 11 C. S. (L. ed.) 306. and terminating with Hotter v.

Nebraska, 205 V. S. 34, 27 S. Ct. 419. 51 U. S. (L. ed.)

690, 10 Ann. Cas. 525. A study of the cases can leave no

doubt of the soundness and wisdom of the settled law that,

where both sovereignties may punish, a conviction by one

is not a bar to punishment by the other. Though the acts

punished are identical, the offense is not the same."
This phase of the matter is one of the nniltituilp of

questions that Mr. Justice McKenna foresaw as arising

out of the Eighteenth Amendment for solution by the Su-

preme Court and until it reaches that court and is s-peoitic-

ally determined we may look for a variety of conflicting

opinions from the state and lower federal courts.

Minor Bho.naioii.

PROBLEMS IN AVIATION LAW
(.Continued from September Xumber)

{«) Regulations lo protect aviators ami fatter aviation.

Projected laws and statutes already in force are likewise In

accord in the establishment of certain rules which are chiefly

for the protection and aid of aviator*, although they incidentally

make life on tlie surface safer also. Such regulations arc those

laying down "rules of the air," corresponding to the "rules of

the road" for automobiles; fixing standard methods of land-

ing and departure ; mapping oat airways so as to promote safety

in flight and to avoid congestion of aerial traffic over thickly

settled districts; and regulating landing fields and aerodromes.

Some authorities would require the landsman to mark high build-

ings and wires with lighU and other signals to protect tb»

aviator.*"

As in the case of rules to protect the public the detail* of

these regulations might well be left to an agency of the state or

nation, rather than fixed in the law itself. The statute might well

confine itaelf to a designation of the subjects to be regulated and

the objects to be sought by such regulation.

(f) Shall aviation legislation be slate or federal, or bothf

All are anxious for uniformity of legislation on tie law of

>e3. 9*w.
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aviation. All wish to avoid conflicting local code*. For these

reasons many writers have advocated exclusive national legis-

lation. 1" This would undoubtedly be desirable, if it were con-

stitutionally sound. But the desirability of uniformity docs not

confer on the national government power to legislate. If it did,

we might have a federal divorce statute.

At least four clauses of the federal constitution have been as-

signed as authority for exclusive federal legislation on the law

of the air. These are (1) the admiralty clause; (21 the war

clause; (3) the treaty-making clause; and (4) the interstate com-

merce clause. Space will permit of the suggestion of only a

few of the arguments possible under ench heading, and those in

merraj outline.

Admiralty jurisdiction as a basis for federal legislation. The

federal constitution provides 144 that the jurisdiction of the United

States courts shall extend "to all cases of admiralty and mari-

time jurisdiction." This clause has been construed to give the

federal go\*emment power to enact laws on the subjects of

admiralty and maritime jurisdiction. A number of able writers

have contended that this graut of power is sufficiently broad to

authorize Congress to assume jurisdiction over aviation; 141 the

Conference of State and Local Bar Associations has so re-

solved; 1" and bills now before Congress proceed on that

theory. 14 ' In a recent case in a federal District Court- M* this

thesis was advanced and an attempt made to libel an aeroplane

for repairs. The court held that aeroplanes were not subjects

of admiralty jurisdiction, for "They are neither of the hind nor

sea, and, not being of the sea or restricted in their activities to

navigable waters, thoy ore not maritime." 10

Admiralty jurisdiction is essentially connected with the sea anil

navigable waters and with navigable things floating thereon. 154

"The character of craft included in the admiralty jurisdiction is

any movable floating structure capable of navigation and de-

signed for navigation.'' 131 It does not include all water naviga-

tion, for craft ojveruting on inland waters which have no navi-

gable outlet and so are useful only in intrastate traffic are not

subject to courts of admiralty."1 Nor does admiralty have con-

trol of everything floating on the sea or other navigable water,

for a fixed floating dock has been held to be beyond the reach

of the federal courts under the admiralty head. 1"

Only by maintaining that admiralty jurisdiction includes all

transportation can it be rationally argued that it covers aerial

navigation. This hypothesis is obviously too broad, for it would

place railroads and other land carriers under admiralty. Aerial

navigation is more akin to trans|tnrtation on the earth's surface

than it is to sea travel, for aerial navigation, in the ease of land-

ings, ascents and accidental descents, intimately affects the in-

habitants of the surface, while the events of water navigation

••Brief ol Major Johnson, Conniwl to Dir. C. 8. Air Service. ». 20: Kukn.
It Am. J. Int. I„ 369, 3»] ; tollmen. Governmental Control of Aircraft, S3
Am, L R. 897 (1910); Report of Committee on Let-ielaUon, Manufacturer!'

Aircraft A»'d, Sept. IS, 1919. in which the details of • fe4«ra.l bill arc art

forth.

'"Art. III. see ».

'• WlUlant Velprau Rooker, Report lo Conference of State and Loeal Bar
Aaa'aa, July 1, 1920; Memorandum of J. A. O. Ofice to (senator Spencer,
Dec. IT. 1920; Brief of Col. Howell, J. A. O, leep't; Laws of the Air, Majot
W Jefferson DavU. 4 V. 8. Air Service 17. l>ec. 1920.
"•a Am. B Aa»n Joar. 42. Jan. 1920.

'"H, R. 14A01. introdoeed by Mr. Kahn. Mar 18. 1920.

"•The Crawford Bros. No. 2, 21S Fed. 269 (1914).
m

p. 271. For favorable criticism, saa 28 Hare. L. R. 200: 1 Cal. L. R.
142; and for unfavorable comment, see 49 Am. L. R. S9».

"• The Taooiae Jefferson, 10 Wheat (V. 8.) 428 (1825).
m Hafhaa, Admiraltr, p. 114.

"Stapp v. The Crrde. 43 Minn. 192 (IBM).
"•Cope ». Valletta UrrDoek Co., 119 V. 8. 025 (18S«).

ordinarily have no effect on any persons except sailors and

passengers.

It is true that admiralty jurisdiction is, in a certain sense,

bioader now than when the constitution was adopted. It covers

steamboats and all the other water craft invented since tlmt time,

but its development has been purely in the field of transporta-

tion on the water and never has it gone into transportation in

another element.

Congress cannot confer on agencies of the federal government

powers' not granted to such agencies by the federal constitution.

This has been clear since Marbury v. Madison,* 14 when Congress

sought to give the Supreme Court authority to issue writs of

mandamus to public officers. Nor can Congress by calling avia-

tion law "admiralty" make it so. If the federal legislature could,

by torturing the words of the federal constitution iuto wholly

unnatural meanings, fix the bounds of federal control, there

would be no limit to the powers of our national government.

"Xo State law can enlarge it [admiralty jurisdiction!, nor can

an net of Congress or rule of court make it broader than the

judicial power may determine to be its true limits." 153

The u«r jtower as conferring on the federal government ex-

clunive authority over civil aviation. It is the theory of some

members of Congress that the power of that body to raise and

regulate un army and a navy, conferred by the constitution, 15*

gives the federal legislature the right to assume exclusive con-

trol over civil aviation, intrastate and interstate. 1" The argu-

ment no doubt is that in time of war a large number of mochines

and operators must be immediately available, that civilian aero-

planes and operators can quickly be turned to military and

naval uses, and that, therefore, the stimulation and control of

commercial aviation is necessary to preparation for war.

Undoubtedly Congress has power to create a United Federal

Air Service and to merge the present military, naval and post-

office air de|Mtrtment« under one bead. But it may be doubted

whether Congress can lawfully subject the manufacture of air-

craft and all flying, whether over several states or wholly within

a single state, to federal control for the purpose of providing

an ample supply of pilot* and aircraft in time of war. The
federal government can provide those pilots and aircraft with-

out taking over civilian aviation. Motor transport on land is

equally essential to a successful army, and yet it will hardly

be contended that the federal government in time of peace could

justify regulation and control of the automobile industry on the

ground that such control was necessary to the production of a suffi-

cient quantity of trucks and automobiles and a sufficient number of

drivers in time of war. The same argument would apply equally

well to other industries necessary to the support of an aruiy
4

as, for example, the business of manufacturing and growing
food. There would be no limit to the war power, if it were con-

strued to have this effect. If a supply of pilots and aircraft for

war purposes could not bo obtained except through civilian uvia-

tion, and if civilian aviation would not flourish except under
exclusive federal regulation, tile proponents of federal regulation

under the war power would have a stronger |tosition, but neither

of these suppositions seems correct. There appears to be no
decision of a federal *ourt sustaining the assertion by Congress

in time of peace of such broad powers under the war clause.

Pettier to mate treaties as granting exclusive authority to the

federal government to control aviation. It is well known that the

federal government has exclusive power to make treaties with

"M Oranch (U. 8.) 1ST (ISO*).
-The Steamer St. Lawrence, 1 Blade (U. 8.) 622, S27 (1861).
™" Art. I. sec. S.

" Ban. 3»48, Introduced tqr Senator New. Oct. SO. 1919.
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foreign governments,1*' and it has been recently decided that,

where the execution of such a treaty requires federal legislation,

such legislation will be upheld, even though it interferes with the

internal affairs of a state, not otherwise subject to national con-

trol.10* Thus, all that the federal government need do in order

to acquire jurisdiction of a subject is to enter into a treaty with

a foreign power regarding that subject.

Some advocates of exclusive federal control of all aviation

have urged that, if the International Air Navigation Convention

were ratified by the United States, the federal legislature would

then bo under a duty to enact laws to insure the carrying out of

that Convention and could on that ground assume control of

all aviation in the United States. 1" Some of the proposed federal

aviation laws purport to be introduced "to render effective the

provisions of any treaty or convention relating to air navigation

that may hereafter be entered into by the United States." 1* 1

It has been suggested thai the London Radio-Telegraph Conven-

tion of 1912 and the Act of Congress passed to give effect to that

Convention furnish an analogy."* This Act controlled all

radio-telegraph stations in order to give force to the Convention.

One objection to this theory is that the International Air Navi-

gation Convention has not been ratified by the United States, find,

judging by the attitude of the Senate toward the League of

Nations and the Treaty of Versailles, all pacts made at Paris in

l!U!i are to be treated with suspicion and disfavor. Until the

Convention is ratified all federal legislation will have to wait,

if it is to depend solely upon a treaty for its support. It will

require an existing treaty to give validity to legislation, not

merely a prospective convention.

Seeondly, a query may be raised whether the provisions of the

Or Navigation Convention, which concern inter-

aviation only, necessarily require any federal legislation

on the subject of intrastate aerial navigation. Congress probably

could comply with the Convention if it enacted laws insuring

foreigu aviators entering the United States the rights and privi-

leges guaranteed to them by that Convention. But too condi-

tions upon which interstate and intrastate flight are to be

allowed may well be entirely different from those governing in-

ternational aviation, so long as certain discriminations against

foreign aviators are avoided.

The interstate commerce clause at authority for federal control.

There can be little doubt that the commerce clause of the con-

i
"» would be held to cover interstate flight, as it has been

to apply to interstate telegraphy and telephony.10*

Hence a federal act regulating international and interstate aviation

only would undoubtedly be constitutional. At least one bill in-

troduced into Congress has been drawn upon this principle. 1"5

The objection that aviation would be handicapped by conflict-

ing state and national rules, if federal legislation were conBned

to international and interstate aerial navigation, can be met by

the adoption of a Uniform State Aviation Law. This state act

could obviate the expense and trouble of double licensing and

*» Conititution. Art. II, aee. 2: Art. I, we. 10.

»8UM v. Holland. 40 Sup. Ct. B. »S2 (1020). In Uaii cut a federal law

fur tbe protection of mtiralory blrdu, enacted In fulfillment of * treaty wits

Ureal Britain, wu auslained. although it interfered with »t«l* control of

bird., nod although a previoiu act of the uoir purport, but not enacted under

a treat}-, bad boon bold unconstitutional on the around that it interfered vita

the itnto'i reserved right*.

Major W. Jefferson Davis. The Lam of tbe Air, t U. 8. Air Service 17
(Deo. 1030) ; Brief of Col. Howell. J. A. O. Dep t. not printed. ilL-murnnduui

of J. A. O. Office to Senator Spencer, Dec. 17. 1920.

•»H. R, 14001; O. R. 141S7; printed in their amended form in 1920 re-

port of the Nat. Adv. Com. for Aeronautics.
» Memorandum of J. A. O. OIS.ce to Senator Spencer. Dee. 17. 1020;

37 C. S. St. h. 302; 38 U. S. St. h pt. 2. p. 1S72.

"Art. I, tec. S.

wLeloap t. Mobile, 127 U. S. 040 (1SS«) ; Western Union Tel. Co. T.

Commercial Milling Co., 218 f. S. 406 (1910).
Sen. 2693, introduced by Senator Sherman, July 23, 1919.

examinations of pilots and double certification of the uirworthi-

ness of the craft by doing away with the necessity of a state

license, examination and certificate, if the aviator and machine

possessed a federal license and certificate. Under such a uni-

form state statute all pilots and machines would make use of the

federal licensing, certification and registration plau, and thus be

qualified for intrastate or interstate flight. The states would not

give up their rights to amend the state laws and require state

licenses and eertifleates if the federal regulations proved at any

time unsatisfactory in their requirements or their administration.

It is believed that the regulation of interstate and inter-

national aviation by tbe federal government and tbo control of

intrastate aerial navigation by the states (preferably through a

uniform act) are the only constitutional methods of action at

present. The federal law should cover licensing of interstate

and international pilots, registration and certification of aircraft

to be used in international and interstate flight, and regulations

for the safety of the public and the aviators where interstate or

international traffic is involved. The uniform state bill might

well include a declaration of state sovereignty over the air space;

a statement of the landowner's property in the space above his

land, subject to an easement of passage; a provision against

liability by the aviator except in case of contact or actual inter-

ference with the use of the surface, and then an absolute liability,

not dependent on negligence; requirements for the licensing of

pilots engaged solely in intrastate flight (unless a federal license

bad already %ecn obtained) and for the inspection and certifi-

cation of aircraft engaged solely in intrastate flight (in the

absence of a federal certificate already issued)
; provisions for

the registration of intrastate aircraft; and a grant of power to

a state agency to promulgate regulations for the protection of the

public and the aviators as nearly like the federal and inter-

national rules as local conditions would permit.

It may be argued that the power to control interstate com-
merce includes as an incident the power to govern intrantate com-
merce, when necessary for tbe complete and satisfactory exer-

cise of the former power.10* This principle undoubtedly has

been recognized by the Supreme Court, but it is one which should

be sparingly applied. Liberally construed such a doctrine means
the destruction of all state rights. Hardly a federal power but
what could be somewhat more conveniently exercised if some
portion of the state's sovereignty were added to it. This rule

for the extension of the power of the federal government should

require a strict necessity for its application. If mere convenience
is to be a sufficient cause, then assuredly the reservation to the

states of tbe control of intrastate commerce is meaningless and
futile. Only in so far as aviators flying within a state adopt
methods which endanger or handicap interstate or international
traffic, should the federal government interfere with them. If

intrastate operators are flying under reasonable local regula-

tions and without conflict with interstate or international aerial

navigators, they should be left unrestricted by tbe national
government.

Perhaps an all-powerful national air board and an all-inclusive

national air code would be the desideratum if we were starting

de novo, but, under our peculiar dual form of government, with
a notional government of delegated powers, it is difficult to sec
how such results can be accomplished without ignoring the federal

constitution. 1"
"•BrUf of Col. Howell, not pool lifted; Houston, Eut sad We*t Ton* R,

Co. v. V. 8.. 234 U. 8- 342 (1914).

"Tho poulMe unconstitutionality of federal control of Intrastate aviation™ recoguiied by tbo representatives of the federal government on the
International Aeronautic Commission. They reeerred on that portion of tho
International Air Navigation Convention which promised federal control of

because of the doubt whether inch control of private nero-

WoodhouM, Textbook of
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(Eases of Jitterest

I'AvtilKST ah FlXTCitt.—In Savannah r. Standard Fuel

Supply Co. (On.) 100 S. K. 178, reported and annotated in 1.1

A. L. R. 1431, it was held that where a tenant of a tract or

strip of land during a term of years laid down blocks of stone,

so as to compose or make a pavement rendering access to the

premises by vehicles conveying loads more easy and convenient,

.Ire pavement was not removable as a trade fixture. The court

*»id: "The pavement which the defendant proposes to remove

cannot be regarded as a trade fixture; and it is unnecessary to

inter here upon a discussion of trade fixtures, or attempt a defi-

nition of the same, lor the purpose of slwwing that the pavement

,'iIU in noue of the recognized definitions. Questions similar to

thin have been discussed in several Georgia case*. See Wright v.

DuBignon, 114 Ga. 765, 57 L. R. A. Gfi<J. 40 S. F.. 747, and the

r-i-cs there cited: Brigbum r. Overstrect, 128 Ga. 447, 10 L. It. A.

I.V. S.) 452, 57 S. K. 484, 11 Ann. Cos. 75. Under the provisions

vi live Civil Code, $ 3621, it is declared that 'anything intended

to remain permanently in its place, though not actually attached

:o the lajid, such as a rail fence, is a part of the realty and passe*

with it.
1

Section 3695 or the Civil Code declares: 'The tenant . . .

cannot cut or destroy growing trees, remove permanent fixtures

or otherwise injure the property.' And in $ 3617 it is declared

that realty includes all lauds and the buildings thereon, and all

things permanently attached to either. Taking into considera-

tion these sections and the discussions in the above cases and

authorities there cited, it is clear that a fixture permanently at-

tached to the land, such as a pavement, is not removable under

the right to remove trade fixtures."

Liability or Hospital fob Injuries Resulting from X-Ray
Apparatus.—It sewn* that a hospital is liable for the burning of

a patient due to the use of a screen in the application of an

X-ray which the authorities knew, or by the exercise of ordinary

care should liave known, was defective. It was so declared in

Runyan v. Goodrum (Ark.) 228 S. W. 307, wherein the court,

although finding that there was in fact no unsafe or dangerous

condition of the screen in the case at bar, laid down the govern-

ing principles as follows: "Since appellants maintained an

X-ray department at St. Luke's Hospital, it was their duty to

exercise ordinary care to see that this department was equipped

with such apparatus as was generally approved by Roentgen-

ologists as best adapted for the proper diagnosis and treatment

of disease; also to exercise such care to provide competent special-

ists to do the work in that department. Ordinary care for the

successful management of such institution means a very high

degree of care, because it has to do with the lives and health

of human beings. The X-ray machine «f the highest type and
manipulated by a competent expert is of inestimable value to

mankind, but otherwise it is an exceedingly dangerous agency.

This duty of appellants to exercise ordinary care to employ com-
petent Roentgenologists and provide safe apparatus for their

X-ray department could not be delegated to another. If, there-

fore, there was in use in appellant's X-ray department a de-

fective screen, which appellants or the chief Roentgenologist.

Dr. McGill, knew to be defective, or by the exercise of ordinary
care should have known to be defective, and if the use of such

defective screen was the proximate cause of the injury to appellee,

then appellants were liable to her in damages."

U&E OF FoBCE TO COKRCB PAYMENT OP DEBT AS RODBKHY.—It

seems that one who uses force and threats for the purpose of ob-

Uining money to apply on a debt which lie in good faith believes

to be due him, is not guilty of assault with intent to commit rob-

bery. It was so held in Barton v. State (Tex.) 227 S. W. 317,

wherein the court said : "In our opinion, if the appellant, in

acting under a bona tide belief and claim that Green owed the

sum of money, and for the sole purpose of obtaining the money

and applying it upon the debt due, made an assault or threats, he

would not necessarily be guilty of robbery, although in making

the attempt he used force or threat which, in the absence of the

claim of right in good fuiih made, would have amounted to an

assault with intent to rob; and whether his claim was made in

good faith, or as a pretext to cover fraudulent intent, was a

question for the jury- The animo furandi is an element of rob-

bery, as it is of theft, and both in theft and robber}' (be taking

of goods upon a bona fide claim of right may negative any intent

to steal. 2 Russell, Crimes, 7tb Eng. ed. p. 1129; 2 Bishop, New
Crim. Law, % ll(i2a. This principle lias been applied to the

forcible retaking of specific property in this and other jurisdic-

tions, . . . The judicial decisions arc practically uniform that

the same principle applies to the forcible collection of u debt.

In Russell on Crimes, p. 1121), supra, it is said: 'A creditor who
assaults his debtor and coiu|>ets him to pay his debt cannot be

convicted of robbery.' In the English case of Reg. r. Heniniings,

4 Fast. & F. 50, the prisoner was indicted for robbery, and it was

shown that the check or money forcibly obtained was owing to

the prisoner by the prosecutor, and that the prisoner's motive

was to collect bis debt. He was held not guilty of robber}-.

Many decisions hnnnoiiining with this view are found."

Liability of Owkkii of Building kor Fau. op Tenant's Sign-

on Sidewalk.—In Woodman t\ Shepherd (Mass.) 130 K. E. 194,

it was held that the owner of a building, different floors of which

were leased to tenants, but who retained general control of the

building, entrances, elevators, and passageways, was liable for

injury to a passer-by caused by the fall of a sign placed by a

tenant on the wall of the building, and covering a portion of the

building retained by himself, where for a series of years he had

renewed the leases from time to time without taking any precau-

tions to ascertain whether the fastenings of the sign were being

kept in safe condition. Said the court: "Even if the owner was
not negligent in allowing the sign to be so placed, a jury could

have found that he was negligent in allowing it to remain there

without any examination as to its safely, or precaution to prevent

its fall, which might have been found to have been caused by the

failure to paint or renew the irons holding the sign in place.

Upon the evidence admitted and the competent evidence offered,

a finding would have been justified that it was necessary to paint

these irons at intervals of one or two years, or to renew them
every five or six years in order to maintain the sign safely. There

was evidence from which it could have been found that nothing

had been done in regard to the sign, or its supporting irons, since

it was first put up. The defendant's janitor was upon the

premises substantially all of tbo time. Although separate parts

of the building bad been leased to different tenants, the defendant

had general supervision, the entire control of outside doors and
the passageways, and of the outer walls, where they did not ad-

join leasehold interests. As to such parts of the building, the

owner is responsible to third persons for damages caused by a
defective condition of the wall negligently created or suffered

by him to exist ; he is also liable for negligence in permitting a

sign to be so improperly attached or maintained upon that part

of the outer walls that it is liable to and does fall, thus causing

injury to a traveler exercising due care."

Liaihi.ity of Empi^ysb for Fire Caused by Servant's

Skooxo.—In Palmer v. Eeene Forestry Association (N. H.)
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112 Atl. 71)88, reported and annotated in 13 A. L. H. 995, it was
,

held that one contracting to set trees in a field covered with

parched grass must use reasonable means to protect the property

from Are which may be set by the carelessness of his employees

in indulging in their habit of smoking. The court said: "The

evidence tended to show that the men, or some of them, including

the foreman, smoked while doing their work; that they smoked

at their boarding house and at the railroad station; that they

werc not forbidden to smoke while at work; that they, with one

exception, had worked for the defendant, doing the same kind

of work, in other places; and that they were young men. i'rum

this evidence it would be n reasonable inference that the officers

of the defendant either knew, or that they ought to have known,

that their men would probably smoke while working in the plain-

tiff's Held. It was a custom for them to indulge in that habit,

of which the jury might find the defendant was fully cognizant.

Curtis r. Laeonia far Co. Works, 73 X. II. jl6, 03 Atl. 400.

Moreover, the jury would be justified in finding that the defend-

ant ought to have known of this habit of its workmen, from tlie

fact that it is common knowledge that most young men practice

the habit when at work. Upon this view it would follow that the

defendant would be chargeable with the knowledge that ordinarily

prudent men would possess upon this subject, and ought to have

provided, by instruction or otherwise, against the practice of

the habit when it was liable to result in serious damage to third

persons. As from the evidence (lie jury might properly find that

the defendant knew its men were habitual smokers, and that

while at work as its agents or servants in the plaintiff's fleld they

probably would indulge in the habit and carelessly drop lighted

matches in the dry grass, setting it on fire, the duty to the plain-

tiff rested upon the defendant by reasonable means to prevent

such a rrsult. Its duty in this re«]>cct would not be different in

principle than it would have been if it* rea|>onsible officers and

agents had been present at the time of the Are, and hod indulged

in the smoking habit which caused the conflagration."

Charging Merchant With Csino Fai.se Weiuhtm as Slan-

der.—In Pfeifly r. Henry, 209 Pa. 533, 112 Atl. 708, it was held

to be slanderous for a former employee to say of a merchant

that he did not weigh correctly, and that he showed the employee

how to fix the scales in bis absence, thereby intending to charge

the merchant with selling merchandise to customers by false

weight. The court said: "Plaintiff was engaged in the business

of selling flour, feed and farm products at the town of Lynnport

in Lehigh county. The statement of claim charges defendant

with uttering slanderous words in the Pennsylvania German dia-

lect, tending to injure plaintiff in his trade and business. The

words used, translated into English, were that plaintiff 'does not

weigh correctly; he Itad shown me how to tlx the scales when he

went away,' -the innuendo averring that defendant, who had

previously been in plaintiff's employ, thereby meant to charge

plaintiff with falsifying his scales and selling merchandise to

customers by false weight, a criminal offense. In support of

these averments a witness testified defendant said, 'Mr. Pfeifly

weighed dishonest, and Mr. Pfeifly should have shown Mr. Henry

how to set the scales in his [plaintiff's] absence,' or that he 'didn't

weigh correctly; he showed him [defendant] how to set the scales

when be [plaintiff] wasn't there.' Another witness testified he

heard defendant say, in the presence of himself and others, that

plaintiff showed defendant 'how to weigh when he was away/

and that it was 'not honest.' The exact words are not given

in the printed testimony. They were spoken in Pennsylvania

German dialect, and only the translation in English is given.

Enough appears, however, to warrant tlie interpretation placed

upon them by the innuendo in plaintiff's statement of claim.

The rule is that, where words have a double or doubtful meaning,

the plaintiff may by innuendo charge which meaning he attributes

to them; it then becomes a question for the jury to say whether

the language used was spoken with that meaning or uttered in a

different sense. Stoner v. Erisman, 200 Pa. 000, 50 Atl. 77;

Mengel r. Heading Eagle Co. 241 Pa. 307, 88 Atl. 000. In this

case, should the jury conclude the words in question were spoken

with the intent clutrged in the innuendo, they not only imputed

to plaintiff dishonesty in the conduct of his business, but sub-

jected him to indictment for a criminal offense."

Use of Stolek Papers by Prosecuting Authorities as Evi-

pence Against Accused.—In Burdeau tr. McDowell, 41 Sup. Ct.

Kep. 574, the United Stales Supreme Court held, two judges dis-

senting, that constitutional guaranties against unreasonable

starches and seizures and self-incrimination are not violated if the

Federal prosecuting authorities, to whom incriminating papers

stolen by private persons have been delivered, retain them with

a view to their use in a subsequent investigation by a grand jury

whero such papers will be part of the evidence against the ac-

cused, and may bo used against him upon trial should an indict-

ment bo returned, the government having had no part in the

wrongful taking. Mr. Justice Day said: "We know of no con-

stitutional principle which requires the government to surrender

the papers under such circumstances. Had it learned that such

incriminatory papers, tending to show a violation of Federal law,

were in the hands of a person other than the accused, it havinc

had uo part in wrongfully obtaining them, we know of no reason

why a subpu'tui might not issue for the production of the j«npers

as evidence. Such production would require no unreasonable

search or seizure, nor would it amount to compiling tbc accused to

testify against himself. The papers having come into the pos-

session of the government without a violation of jH-titiooers

rights by governmental authority, we sec no reason why the fact

that individuals, unconnected with the government, may have

wrongfully taken them, should prevent them from being held

for u»e in prosecuting an offense where the documents are of an

incriminatory character." Mr. Justice Brandeis in a dissenting

opinion said: "Plaintiff's private papers were stolon. The thief,

to further his own ends, delivered them to the law officer of the

United States. Uc knowing them to have been stolen, retains

them for use against the plaintiff. Should the court permit hiin

to do sot That the court would restore the papers to plaintiff

if they were still in the thief's possession is not questioned. That

it has power to control the disposition of these stolen papers, al-

though they have passed into the possession of the law officer, i«

also not questioned. But it is said that no provision of the

Constitution requires the surrender, and that the papers couM

not have been subpeenaed. This may be true. Still 1 cannot be-

lieve that action of a public official Is necessarily lawful because

it does not violate constitutional prohibitions, and because the

same result might have been attained by other and proper means.

At the foundation of our civil liberty lies the principle which

denies to government officials an exceptional position before the

law, and which subjects them to the some rules of conduct that

are commands to the citizen. And in the development of oar

liberty insistence upon procedural regularity has been a large

factor. Respect for law will not be enforced by resort, in its en-

forcement, to means which shock the common man's sense of

decency and fair play."

Soldier Assigned to Industry by Government as Within

Purview ok Workmen's Comi-knration Act.—In Rector r.

Cherry Valley Timber Co. (Wash.) 1<>8 Pac. 653, reported and
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annotated in 13 A. L. R. 1247, it was held that a soldier dele-

gated by the government to assist in procuring lumber for govern-

mental purposes in a logging ctunp is a workman within the

provisions of the Workmen's Compensation Act, and must seek

compensation for injuries under that statute, and cannot main-

tain an action against the owner of tile camp to recover damages

for the injury. The court said : "It is the respondent's conten-

tion that he was not a workman employed by the np|>ellant, and

is not compelled to look to the Workmen's Compensation Law

for his remuneration for his injury, but that he could maintain

this common-law action upon the theory that his service was

involuntary and the state Compensation Act had no application

to him. Tlie question, then, is to determine whether the appel-

lant's relation to the respondent was that of a workman or tliat

of an involuntary servant. It is abhorrent to every idea of our

institutions and the methods necessary for their preservation that

a member of the Army stiould be considered as being in involun-

tary servitude, and this is true whether his entrance into the

Army was by voluntary' enlistment or through the method adopted

in the late war, under tlie Selective Sen-ice Art. The mental

attitude of a soldier doe* not affect the nature of his service. In

whatever way he views his presence in the Army it must be

viewed by all others as voluntary service in the performance of

the duty which he owes to the government. . . . The respondent,

as a member of the Army, was not impressed into involuntary

servitude, and wherever he was called upon to perform service iu

the furtherance of the interest* of his country in the attempt

lo prosecute the war successfully, his status was the same, whether

he was called upon to work in the woods of Washington or to

fight in 'the fields of France; and when be was ordered to the

camp of the ap|>ellant his appearance there was voluntary. . . .

There seems to be little room for arguing that the respondent

does not fall within the scope of this act. It is true that in 1911

the legislature, by its act, did not s|*rinenlly cover a person in

the respondent's position. But the legislature intended, and so

stated, that after the passage of that act all the common-law

system covering tlie remedies of workmen against employers for

injuries should be abolished, and the state, in the exercise of its

sovereign power, removed all phases of the matter from private

controversy and afforded sure and certain relief for workmen

engaged in extrahazardous work, and excluding every other

remedy, provided the compensation set out in the act, Rem. Code.

$0604-1. It was the inteution of the legislature to protect every-

one engaged in work in uny of the extrahazardous industries of

the state, whether he be soldier or civilian,— that is, as to matters

outside of his employment as a workman, whether he be subject

to cither the military or ordinary civil and criminal restraints

and regulations,—and tlie act made it impossible for either em-

ployer or employee to exempt themselves from its operation. The

act, as plainly as it is possible to express the idea, brings within

its scope every worker in an industry which the act declares to

be hazardous. The legislature had this power, and could have

by express words referred to the exact situation obtaining in this

case; and the fact that it did not use the express words, but

used the broadest and most forcible of general expressions, does

the situation."

"From the very nature of things, the absolute right of decision,

in the last resort, must rest somewhere—wherever it may be

vested it is susceptible of abuse. In all questions of jurisdiction

the inferior or appellate court must pronounce the finai judg-

ment; and common sense, as well as legal reasoning, has conferred

it upon the latter."—Per Story, J., in Martin v. Hunter, 1

Wheat. 345.

JEaht &CI700I Rates

Brooklyn Laic School

The Law Department of St. Lowrenee University, Brooklyn

Law School, opened its doors for class instruction on the 26th

of September with the heaviest enrollment in all classes in the

history of the school. Though interrupted by the War, the Post-

Graduate course of study leading to the degrees of J.D. and

LL.M. has now been resumed.

Professor II. W. Humble, for thirteen years a member of the

Faculty of the Law School of the University of Kansas, has been

added to the Faculty. Professor Humble is a graduate of both

the Law Schools of Cincinnati and Chicago Universities, holds

the degree of Master of Arts from Cornell University and has

contributed articles to the American, Columbia and Michigan

Law Reviews.

Chattanooga College of Late

Tlie Chattanooga College of Law, founded in 1898, began its

twenty-swond year on September 10. Judge W. B. Swaney is

dean and the new and enlarged corjw of teachers are taken from

leading members of the bar of Chattanooga. The tint graduate

of the school is Supreme Court Judge Nathan L. Bachman.

Cornell University Cvllege of Law

Hon. Charles M. Hough, Judge of the United States Circuit

Court of Appeals, has been engaged to deliver a course of I

on Bankruptcy to the students of the College during tlie .

autumn.

Dean George G. Bogcrt attended the meetings of the Confer-

ence on Uniform Laws and of the American Unr Association held

August 24 to September 3 at Cincinnati. The proposed

Aviation Act, drafted by Dean Bogert, was discussed in the Con-

ference and returned lo the Committee for revision. Dean
Bogert was appointed Chairman of the Aviation Committee of the

Conference for the coming year.

Georgetown University Lair. School

of the Law School opened on October

a large enrollment of students for the coming

The flfty-flnrt
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academic year.

The celebration last December of the Fiftieth Anniversary of

the Foundation of the Ijaw School, the principal event of which

was the formal opening of the new library, with its vastly in-

creased facilities, including ten thousand volumes of law books,

has stimulated renewed interest in Law School affairs. This re-

newed interest on the part of the Alumni is reflected in the

establishment by the Alumni throughout the United States, of

which there are five thousand Law School graduutes, of ten free

scholarships in connection with the uioroing courses at the Law
School, which will be inaugurated this coming academic year

and which will be in addition to the late afternoon sessions of

classes, which will be retained as heretofore.

In view of the increase in the curriculum, there have been

added to the Faculty two additional all time professors. Hon.
Charles W. Tooke, M.A., LL.B., formerly Professor of Law,
University of Illinois, has been appointed to the Faculty. Hon.
Charles Albert Keigwin, M.A., LL.B., author of "Keigwin's Prec-

edent* of Pleading," and of "Keigwin's Cases on Torts," and
former Special Assistant to the Attorney General of the United
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States, has likewise been appointed to the Faculty. Professors

Tooke and Keigwin will conduct morning classes at the Low

School in addition to sessions of dosses in the later afternoon

school.

The raorniug classes at the Law School will be conducted each

morning from (J:.lO a.si. (o 12:30. Those students who are

in a position to devote all of their time to study will have at

their command the facilities of the new library after the conclu-

sion of the morning sessions of classes, thereby enabling them

to study the principles of law, as found in the text-books used

in the prescribed course of study, the decisions of courts illustra

tive of such principles, and the history thereof to determine the

weight of such decisions.

It is with a deep sense of regret and loss that reference is

made to the death of Seth Shepard, Jr., a member of the Fnculty

of the Law School at the time of his untimely death this past July.

Professor Sbopard was a son of the late Hon. Seth Shepard, for-

merly Chief Justice of the Court of Appeals of the District of

Columbia, and also a member of (be Faculty of the Law School

for many years preceding his death.

The Georgetown Low Journal, with the commencement of the

academic year, will enter upon its ninth year of publication of

leading articles on legal topics, written by prominent members

of the Bar; the review of recent cases, and notes and comments

thereon. The Journal is edited by a student staff, under the

supervision of tire Faculty, and appointments thereto are made

by the Faenlty solely on the basis of scholarship.

Northeaster* College School of Late.

The School of Law opened September 20, 1921, with a large

enrollment of students.

The school in Boston, which was established in 1898, will offer

the full four-year curriculum. The Worcester and Springfield

Divisions will offer three years of the four-year curriculum and

the Providence Division two years of the four-year curriculum.

All of the Divisional schools will eventually give the full four

years' work.

The instructional staff will number fifty-one men, including

the instructors in Boston and in the Divisions.

Tlwrc have been several additions to tbc staff during the cur-

rent year as follows

:

Boston—Archibald MacLcish, George Gardner, Jay Bernard

Angevine, David Greer, Clarence Whipple.

Springfield—Horace E. Allen, Charles R. Clasou, Frederick A.

Kennett, John J. Kenney.

Providence—William M. Boss, Henrv Eldridge, Jr., William

W. Moss.

University of Southern California College of Laic.

The recent summer quarter proved to he the best attended

summer session since the foundation of the school, with tbc one

exception of 1916. Registration for the summer quarter totaled

one hundred and thirty-six students.

Professor Victor R. McLucas, prominent member of the faculty

since 1912, has been appointed Judge of the Superior Court of

Los Angeles County. Judge Mcl/ucns will retain his place on

the faculty, offering courses in Common Law Pleading, Wills,

Probate Law, and Conflict of Laws.

Dean Frank M. Porter, who was taken suddenly ill in March
of this year, remains on leave of absence due to his continued

illness.

Announcement is made by the Board of Control of the College

of Law that it is expected that the requirements for entrance

(OtTodta, 1021.

will bo raised to two years of general college work, to become
effective in September, 1922.

Of the sixty-three successful candidates for admission to the

bar in the Second Appellate District of California in the lost

examination thirty-six were from the College of Law of the

University of Southern California. The only two successful

women candidates were members of the third year class.

Suffolk Law School.

Horace Hale Atberton, Jr., register of probate of Essex
County, has been appointed to the faculty of Suffolk Law School.
Mr. Atberton will teach Wills and Probate.

Other faculty appointments include Frank J. Donahue, for-

merly secretary of the Commonwealth, who will assist Professor
York in the teaching of Corporations; Albert L. Partridge, title

examiner for the Land Court, who will teach Real Property,
and Dr. Delbert M. Staley, president of the College of the
Spoken Word, who will conduct courses in Voice Training,

Public Speaking and Debate.

Jfatos of% #rrjfessum

Tiie Socihkrn Illinois Bab Association met in annual con-

vention at Duquoin, 111., on October 8.

Michigan Judges in Convention.—The twenty-ninth annual
meeting of the Association of Judges of Michigan was held at
Lansing on September 1.

Assistant States Attorney Qcrrs Office.—James E.
McShane, assistant State's attorney at Chicago, 111., has resigned

after five years of service.

Florida Bah Association.—The executive council of the Flor-

ida Bar Association has decided to hold the 1922 convention at
Orlando on June 15 and 16.

Death ov Pkominent Montana Jukist.—James M. Clements,

formerly a district judge at Helena, and until recently a United
States Attorney for Alaska, died at Helena on September 1.

DisTixonsuED Virginia Jcrist Dead.—Former Judge John
A. Buchanan of the Virginia Supreme Court of Appeals died

at Lynchburg, Va., on September 3. Judge Buchanan resigned

from the bench in 1915.

Tjik Commercial Law League of Ankmca held its twenty-
seventh annual convention in Minneapolis on August 8, 9, 10
and 11. John B. Edwards, of St. Louis, was elected president

for the ensuing year.

Named Jcdcf. in Iowa.—Ferig L. Anderson, of Mariou, has
been appointed by Governor Kendall of Iowa to fill the vacancy
on the district court bench caused by the resignation of Judge
Milo P. Smith.

Wisconsin Bar Association.- Fond du I,ae has been chosen

by the executive committee of the Wisconsin Bar Association as

the place for the 1922 convention. The meeting will be held

probably late in Juim.

Cuanok in Amkansas Bench.—S. V. Neely of Marion has
been named by Governor McRae of Arkansas as circuit judge
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of the first division, second Judicial district, succeeding U. H.

Dudley of Jonesboro, resigned.

Resigns from Bunch in Minxtsota.—Frederick X. Dickon
has resigned from the Ramsey county district bench and Governor

Preus of Minnesota has named as his successor Frederick M.

Catlin, former president of the St. PhuI police ioard.

Former Circuit Judge Dead in Michigan.—Former Circuit

Judge George W. Sntith, who for more than 20 years presided

over the Oakland-Lupeer and later the Oakland circuit court, died

at Pontine on August 17, at the age of 71.

Texas Judge Resigns.—Judge Ireland Graves of Ausliu has

resigned as Judge of the twenty-sixth civil district court of Will-

iamson and Travis counties. Texas. Governor Xeff has appointed

Cooper Sajisuu) of Georgetown as his successor.

County Judge Named in Wisconsin.—Verne S. Baker, of

Kenoaba, has been appointed county judge of Kenosha county,

by Governor Blaiue of Wisconsin. He takes the place of Frank

Symouds, who resigned to become district attorney of the county.

Dies After Seventy Years in Ounce.—Col. Cyrus M. Butt,

a veteran Wisconsin attorney, died at Viroqua on August 30. He

had practiced law for 00 years and had held various offices in

his county and state, bis official teuurc being more tlmn 70 years.

Former Chief Justice op Colorado Dead.—George W. Mus-

ser, former chief justice of the Colorado Supreme Court, and

Grand Master of the Colorado Masons, died at Denver early in

August, at the age of 59 years. He had retired from the bench

in 1915.

New Jcdoe in Minnesota.—C. D. Gould, former city attorney

of Minneapolis, has been made a judge of the Hennepin county

district bench. Judge Gould was appointed to the bench as a re-

sult of the law increasing the number of Hennepin county district

court judge*.

Pbominent Vermont Statesman Dead.—Judge Zed S.

Stanton, aged 73, who began life as a freight brakeman, died

on August 15 at Montpclier, Vt. He was elected a Superior

judge in 1908, and was made chief superior judge in 1010. In

1902 he was Lieutenant Governor of Vermont.

The Association op Probate Juuses of the state of Michigan,

at its twenty-fifth annual convention held at Mt. Clemens recently,

elected the following officers: President—J. Lee Potts, Ithaca;

vice-president—Henry S. Hulburt, Detroit; secretary-treasurer—

Ralph J. Hyde, Midland.

Pennsylvania Judge Dies Suddenly - Alexander D. MeCon-

nell, President Judge of the Westmoreland County Courts, serv-

ing his third term on the bench, and one of the most eminent

jurists in Pennsylvania, died suddenly in his court house chambers

on September 0, aged 72 years.

Youthptl Appointee to Bench in Virginia.—Governor

Davis of Virginin has appointed Archibald M. Aiken of Dan-

ville to be circuit judge to succeed the late Judge Hughes Dillnrd

of Chatham. Judge Aiken is probably the youngest judge in Vir-

ginia, being just 30 years of age.

The Ohio County Prosecutors' Association re-elected the

following officers at its session held at Cincinnati on September 2:

Louis H. Capelle, Cincinnati, president; F» C. Stanton, Cleveland,

vice-president; John R. King, Columbus, secretary; and Walter

R. Ruff, Canton, treasurer.

Pioneer Washington Judge Dies.—James Z. Moore, former

superior court judge and pioneer resident of Spokane, died in

that city on August 10, aged 77 years. Judge Moore was born

in Kentucky and graduated from Miami University in 1807. He
had been a resident of Sjiokanc since 1886.

Quits Bench After Iajxg Term.—Judge William M. Conley

has resigned from the bench of the California Superior Court

after 28 years of continuous service. He will enter private prac-

tice. District Attorney Stanley Murray of Madera county has

been named to till the vacancy.

Death ok Tennessee Judge.—Judge John B. Holloway, one

of the best known and most respected jurists in Tennessee, died

at Morristown. on August 20, aged 67 yeans. Judge Holloway

was formerly judge of the Second Judicial District, and State's

attorney for the same district and for Knox county.

Arizona Jurist Dead—Justice Albert C. Baker of the Arizona

Supreme Court died at Los Angeles, Cal., on August 30. Justice

Baker was born in Alabama in 184-1, but removed to California

and practiced law in San Diego and Los Angeles. He went to

Arizona in the 70's and was elected to the supreme bench two

years ago.

The Southeastern Minnesota Bar Association held its an-

nual convention at Clear Lake, Waseca, on August 25. The fol-

lowing officers were elected: President-John Xoonan, Waseca;

vice-president—James J. Fitzpatrick, Winona; secretary—Har-

old S. Nelson, Owatonna; treasurer—Henry A. Morgan, 'Albert

Lea.

Distinguished Jurist Dead in Iowa.—Former Judge David

Mould of the Iowa District Court died nt Sioux City on Septem-

ber 2, aged 65 years. Judge Gould was born in Montgomery,

X. Y., and graduated from Harvard in 1881 in the same class

with Theodore Roosevelt. He served as district judge in Iowa

for eight years, retiring in 1915 because of ill health.

Washington Jurist Dies.—Justice Wallace Mount, who had

served on the supreme bench of Washington for 21 years, died

at Olympia on September 4, at the age of 62. Justice Mount
had been ill and unable to perform his judicial duties since last

March. With the exception of Justice Fullerton, who was elected

in 1898. he was the oldest member of the Washington State bar.

National Association op Attorneys General.—John G.

Price, attorney general of Ohio, was elected president of the Na-

tional Association of Attorneys General at the recent meeting of

the association at Cincinnati on August 30. William J. Morgan,

attorney general of Wisconsin, was elected vire-president, and

Samuel Wolfe, attorney general of South Carolina, secretary-

trcAsurcr.

Death op Federal Judge IIook.- Judge William C. Hook of

the United States Circuit Court of Appeal* died at his summer
homo in Snyner, Wis., on August 11. Judge Hook was appointed

to the Court of Appeals bench in 1903 by President Roosevelt

and was the second judge in seniority in the eighth circuit. He
had twice been seriously considered for a plure on the Supreme
Court bench.

Wisconsin Judge Resigns.—Martin L. Lueck, for 14 years

judge of the thirteenth Wisconsin circuit, at Juneau, has resigned

from the bench and will resume private practice. Tlie question

was raised as to the propriety of a judge's relative appearing as

an attorney in his court, and as Judge Lueck hud two brothers
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practicing in hi* circuit lie resigued rather than interfere with

their practice.

Changes Among Assistant United States Attobnevs.—Tm- '

man D. Wade, of Phoenixville, and Major Vincent A. Carroll of

Philadelphia, have been appointed assistmi t United States At-

torneys for the eastern district of Pennsylvania. In the same

district, assistant United States Attorneys John J. Elcoek and

Edward J. Kemp have resigned. 'Ralph Copeland and Richard

J. Barry, assistant United States Attorneys at Brooklyn, have

Thk Ohio Hah Ahnociation held a joint meeting with the

American Bar Association at Cincinnati on September 1, and

a subsequent session at Dayton on September 3, at which several

hundred members of the national organization were guests of the

state association. The annual address was delivered by the retiring

president, Daniel \V. Iddings, of Dayton. At the annual election

of officers, Curtis E. McBridc of Mansfield was elected president

for the ensuing year, J. L. W. Henry of Columbus was re-elected

secretary, and John F. Carlisle of Columbus was re-elected

treasurer.

International Law Association.—The thirtieth Conference

of the International Law Association was held at The Hague from

August 30 to September .i. The association was founded nearly-

half a century ago. Among the matters considered at the recent

meeting were subjects connected with the League of Nations, an

international code defining the risks to be assumed by sea carriers

under .bills of lading, the report of the Aviation Committee, the

sale of goods, the international position of companies, double

taxation, international regulation of jurisdiction, merchandise

marks, and bankruptcy.

Death of Aged Jurist and Law Professor.—Judge Jeremiah

Smith, a professor emeritus of the Harvard law school, died on

September 5, at St. Andrews, N. B., at the age of 84. Judge
Smith graduated from Harvard in 1856 and practiced law in New
Hampshire until 1861, when, at the age of 30, he was appointed

a justice of the supreme court of that State, a position which he

occupied until 1874. In 1890 he accepted the chair of Story Pro-

fessor of Law at Harvard, resigning in 1910. Judge Smith wag
literally a son of the American Revolution, his father having

actually fought, as one of the Green Mountain boys, in that

struggle for independence.

Montana Bar Association.—At its recent annual meeting

held at Hunter's Hot Springs, the Montana Bar Association

elected Judge E. K. Cheadle, of Lewistown, president, and Burton

R. Cole, of the same city, secretary-treasurer. A vice-president

was elected for each judicial district from one to twenty as fol-

lows: E. M. Hall, John V. Dwyer, Edward Scharnikow, P. A.
O'Hara. M. M. Duncan. Fred L. Gibson, C. C. Hurley, L. L.'

Callnway, R. C. Stewart, H. L. DeKalb, E. J. Baker, C. M.
Wiley, O. Kins firimstead, L. D. Glenn, J. A. Pennington, Sharp-
ies* Walker, John Hurley. Frank Carlton, T. H. Prindhnui, H.
M. Lewis.

New Justice or Oregon Supreme Court.—Governor Otcott

of Oregon has announced the appointment of Circuit Judge
John MeCourt to the office of Justice of the Oresron Supreme
Court lo succeed Justice Charles A. Johns, who has been nom-
inated by President Harding as associate justice of the, Supreme
Court of the Philippine Islands. The appointment is conditional

on the resignation of Justice Johns, following his confirmation

by the United Stntes Senate. Walter Evans, at present district

attorney of Multnomah county, will be appointed to succeed

Judge MeCourt, while Captain Stanley Myers, now deputy city

attorney of Portland, will succeed Mr. Evans.

Officers of the American Bar Association.—The officer*

for the ensuing year elected by the American Bar Association at

its recent annual convention arc as follows: President—Cordenio

A. Severance, of _St. Paul, Minn.; secretary—W. Thomas Kemp,

of Baltimore, Md.; treasurer—Frederick F. Wadhams, of Albany,

X. Y. The last two were re-elections. Mr. Wadhams, who has

served for 20 years, was presented with a silver loving cup as a

token of the esteem in which be was held. The following Execu-

tive Committee was cho«en by the Association: Hugh H. Brown,

Touopah, Nevada; T. C. McClellan, Montgomery, Alabama; John

B. Corliss, Detroit, Michigan; John T. Richards, Chicago, Illi-

nois; William Brosmith, Hartford, Connecticut; S. E. Elsworth,

Jamestown, Xorth Dakota; Thomas W. Blackburn, Omaha, Ne-

braska; Thomas W. Shelton, Norfolk, Virginia.

On World Court Benoh.—The League of Nations has as-

sured American participation in at least one of its activities by

the election of John Bassett Moore to be one of the eleven judges

of the League's International Court of Justice, which will hold

its first sitting soon at The Hague. The other members of the

court are Viscount Robert Finlay, of Great Britain; Dr. Yorogu

Oda, of Japan; Dr. Andre Weiss, of France; Commendatore

Dionisio Anxilotti, of Italy; Dr. Buy Barbosa, of Brazil, Dr.

B. T. C. Loder, of Holland; Dr. Antonio S. de Bustamente, of

Cuba; Judge Didrik Nyholm, of Denmark; Dr. Max Huber, of

Switzerland, and Dr. Rafael Altamira y Crovea, of Spain. Mr.

Moore, one of the best known authorities on international law,

was a member of the Permanent Court of Arbitration at The

Hague. He is professor of international law and diplomacy at

Columbia University. He has many years' experience in tho

State Department at Washington as Assistant Secretary and

The Poetical Works of Aytoun.—The announcement by the

Oxford Press of a complete edition of the poetical works of Will-

iam Edmonstoune Aytoun is a fresh reminder of the traditional

association of law and literature in Scotland. Between Aytoun

and Scott there are several striking points of similarity. Each

was the son of a Writer to the Signet—the most aristocratic see-

lion of the solicitor branch of the Profession in Seotlnnd; each

came to the Bar; to each the seductions of literature proved

more powerful than tho whole-hearted pursuit of lnw, but each

nevertheless retained a connection with the administration of

justice by becoming a sheriff, the Scottish judicial dignitary

corres|Hmding to the English County Court judge. Like Scott,

too, Aytoun had a passion for old ballads, of which he was an

assiduous collector mid collator; again, like Scott, lie tried his

hand at fiction, not altogether unsuccessfully; but it is by bis

'•Lays of the Scottish Cavaliers," some rollicking songs, and by

his share in the "Bon Gaiillicr Ballads," in the composition of

which he had as collaborator the late Sir Theodore Martin, that

Aytoun is chiefly remembered. In his own day, during his tenure

of the chair of Rhetoric and English Literature in the University

of Edinburgh, he labored zealously and successfully to infuse a

• With credit to English periodical*.
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love of letters, and particularly of tbc poetry of his own country,

into a larger number of students.

Waive* ok Fohpkiture of Lease.—A landlord cannot treat a

person as a trespasser and a tenant ut the mime lime, so that if it

is desired to take advautngc of a forfeiture it is dangerous for

a landlord to accept rent, tis such acceptance shows that he re-

gards the person against whom he desires to have a forfeiture

as still his tenant. Tlie eases al*o show that this aceeptatiee of

rent, if paid as rent, will act as a waiver even though the landlord

declares that he accepts it "without prejudice" or "under protest"

or "for use and oecupution and not as rent" The tenant lias

paid it as rent, and if the landlord accepts it he must take it

as rent, in spite of his protests. It is to the advantage of the

tenant, as a rule, tltut it should be considered as rent, but, as-

suming that both pnrties agree, there appears to be no reason

why it should not be paid and accepted as compensation for the

use of the premises and not as rent, and on the express terms

that it is not to operate as a waiver of forfeiture: (see notes

to Dumpor's ease, Smith's Leading Cases, l'2th edit., vol. 1, p. 42).

The recent case of Davenport r. Smith seems to carry the relief

of the tenant even further. A purchaser knowing of a breach

of covenant took his conveyance subject to and with the benefit

of the lease. It will be observed that the tenant was not a party

to the conveyance, so there was no admission made to him, and

the lease though forfeitable was not forfeited, so that the pur.

chaser had to take subject to it. But Mr. Justice Astbury licld

that the forfeiture had been waived by the unequivocal recogni-

tion of the existence of the lease in the conveyance.

Vkndok's Loss ov Resale.—A vendor generally inserts as the

last of hi* conditions of sale a condition that, if the purchaser

neglects or fails to complete, his deposit shall be forfeited, and

the vendor shall be allowed to resell, and if thereby the vendor

incurs a loss the defaulting purchaser must make np the loss.

Vendors sometimes insert such clauses in private contracts, and

the purchasers' advisers strike them out as not being suitable to

such contracts. In the recent case of Harrison t. Holland there

was not only a deposit paid, but a further sum of £100,000 paid

on account of the purchase money. The purchase was not com-

pleted, so that the deposit was forfeited, but the vendors went

further than this. They claimed that they were entitled to retain

the £100,000 against the losses which they might incur under a

resale. It was certainly a bold claim, and Mr. Justice Lush de-

cided that the money must bo returned. There was a curious

case on this condition some years ago, namely, Dewar r. Mintoff

(100 L. T. Rep. 703; (1912) 2 K. B. 373). The defendant had

made a bid just to start the biddings, but there were no more,

and the lot was knocked down to him. He left the room without

paying the deposit or signing the agreement. A letter which

he afterwards wrote, explaining that he never intended to pur-

chase, and that he repudiated any contract to do so, was held

a sufficient note of the contract for the purposes of the Statute

of Frauds. There was the usual last condition, but it was con-

tended on bchnlf of the elusive purchaser that as he had paid no

deposit the damages could only be the difference between the

amount which he had bid and the purchase price at a subsequent

sale, which was £81 odd. Mr. Justice Horridge held that the

defendant could not be put into a better position by refusing to

pay a deposit than if the deposit had in fact been paid, so that

the plaintiff was entitled to be paid the amount of the deposit.

£lft4 odd, and not merely £81 odd. Any other decision would

practically allow anyone who wished to please the auctioneer to

send up the price without incurring any liability if the property

was knocked down to him.
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Gift or Stxm k ok Shares.--A gift of stock or shares may be .

either a specific legacy or a general one. The testator may intend

the legatee to have certain slock, &c., of the testator's or to have

bought for him the stock, ic, bequeathed. Thus the little word

"my" may make all the difference, for tlic testator referring to

"my" stock must intend a specific gift, whereas if he merely

refers to a sum of stock there is no reason, apart from any con-

trary intention shown elsewlierc, why the executors should not

purchase it for the legatee: (see notes to Ashburner t\ Macguire,

White and Tudor'sj Leading Cases in Equity, 8th edit., vol. 1, p.

8^8 et seq.). Mr. Justice P. O. Lawrence in the recent case of Ru

Willcocks treated the rule that a legacy of stock is prima facie

not spooinr, but general, as sn old-established one, though it can

hardly in that case be said to carry out the more probable inten-

tions of the testatrix. At the date of the will the testatrix was

possessed of certain amounts of stock, and she bequeathed exactly

those amounts, accurately describing them in pounds, shillings,

and pence. She subsequently Bold them. Now the man in tbe

street could not question that in such a case she was referring

specifically to the stock which she had got and which she so ac-

curately described. The rule heretofore referred to was, however,

applied, and the legatees were held to be entitled to liave paid them

the value at the date of the testatrix's death of the stocks in ques-

tion. If the testatrix had merely inserted the word "my" before

the description of the stocks, they would apparently have been

held to have been adeemed. In most eases it is fair to say that

the testator has not made up his mind as to what he desires, if

the stock mentioned in his will should subsequently be sold or

converted into other stock. In some cases tbe draftsman makes

it clear that if subsequent dealings with the money arising from

tbe sale or conversion of the stock »>. question can be traced,

the legatee will have the substituted investment instead of the

original, but this is frequently not provided for, and, as it is

not always easy to trace those dealings, it is not a form of bequest

which should be encouraged.

Scottish Decisions as Prkceokhts.—At the recent banquet

given in the Parliament House, Edinburgh, by the Scottish Bench

and Bar representatives of tbe English Bench and Bar, the Master

of tbe Rolls, in the course of his speech pro]>osing the toast of

"The College of Justice," referring to a remark made by the Dean

of Faculty that iu the Court of Session English decisions were

frequently quoted and with respect, said that he could assure

them that they in England treated the decisions of the Scottish

courts. with equal or more respect, adding that one name that

ap|>ealcd to them in the English courts more than any other

when Scottish decisions were cited was that of Ixird President

Inglis. Certainly the name of that distinguished Lord President

is still one to conjure with, although, as one of the present occu-

pants of the Court of Sessions Bench said some time ago, the

tendency nt one time prevalent to treat all Jnglin's judgments as

written reason is perhaps not quite so pronounced as once it was.

If this be so, it is merely another illustration of the old truth

as to the diminished honor which a prophet is apt to experience

in his own country. A new race springs up which fails in diM>

reverence for those who in former days sat in the sent of

authority. The Master of the Rolls was, however, quite accurate

in speaking of the respect with which Scottish decisions are

treated in the English courts. Naturally their citation has been

more frequent since the passing of the Workmen's Compensation

Arts, which gave rise to an enormous amount of litigation in

both countries. In revenue easesj too, Scottish decisions have

often been cited, and it was in reference to these that Mr. Justice

Swinfen Eady said in He Dixon-Hartland (104 L. T. Rep. 490;

(Mil) 1 Ch. 459) that in a ease arising on the construction of
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' a statute equally applicable in England and Scotland, it is the

duty of an English court of first instance to follow a unanimous

decision of the Court of Session. Incidentally, one of the conse-

quences of the more frequent citation of Scottish authorities bas

been to develop, both on the bench and at the bar, a tendency to

adopt certain words and phrases from Scottish legal terminology.

Thus the word "implement," as meaning to tarry out, e.g., a con-

tract, is now much in favor with practitioners in the Commercial

Court; to "approbate and reprobate"—another Scottish expres-

sion —has come into use; while Mr. Justice McCardie hats recently

spoken of a "resolutive condition," and in another case of goods

being "diseonforiu to contract"—two further expressions which

form part of the daily vocabulary of the Scottish lawyer.

Balks Which Im-kinge Trade Masks.—In Nibletts Limited v.

Confectioners' Materials Company Limited (noted 151 L. T. Jour.

294) sellers sold to buyers certain tins of condensed milk. Neither

sellers nor buyers were prepared to dispute that the brand on a

thousand of the tins infringed the trade murk of a third person.

The buyers were unable to get these tins from the customs without

the trouble and expense of defacing the brand, and when they

got them they were unnble to sell them without any distinctive

mark except at a loss. The buyers put their chiiin against the

sellers, first, under section 12 (1) of the Sale of Goods Act 1893,

and contended that there was a breach of an implied eoudition

on tbe part of the seller that be bad a right to sell the goods. The

Court of Appeals uphold this contention, being of opinion that

a seller who can be restrained by injunction from selling goods

has no right to sell them. Secondly, the buyers contended that

tbe sellers had broken the implied warranty that the buyer shall

have and enjoy quiet jMisscssion of the goods. On this point

Lord Justice Atkiu alone gave a decided opinion, holding that

as tbe buyers bad to strip off the labels before they could

get possession of the goods they never had quiet posses-

sion. Lords Justice Hunkus and Atkin also held that the

goods were not of merchantable quality, for "quality" includes

the state or condition of the goods, and is not limited to the fitness

of the goods themselves. The court further held that if ttie .sellers

had had, contrary to their Lordships' opinion, the option nnder

the contract of performing it by delivering tins of three different

brands, one of which was the infringing brand, that was not

"a circumstance showing a different intention" so as to negative

the implied condition and warranty in section 12. The chief dif-

ficulty in the case was the judgment of Lord Russell in Mont-

forts v. Marsden (1895, 12 Hep. Pat. Cus. 266), where he took

the view that section 12 of the Sale of Ooods Act was lo be read

with qualifications such as limit the implied covenant for quiet

enjoyment in a conveyance of real property by a grantor who

conveys ns beneficial owner under section 7 of the Conveyancing

Act 1881, and he imposed upon the implied obligation* in section

12 a restriction limiting their operation to acts and omissions

of the vendor and his agents. The Court of Appeal, however,

were of opinion that section 12 has a much wider effect, and

tliey disapproved of Lord Russell's limitations. Xibletts Limited'*

case is of considerable importance, for, generally shaking, srllers

must now be taken as warranting that, the goods they sell are

not an infringement of another's trade mark.

Thf. Judiciary and the ExmmvB.—It was decided by tlie

Court of Appeal (Lords Justice* Bankes. Senitton, and Atkin),

in the recent case of Attorney General r. Wilts L'nited Dairies

Limited, that the imposition fry the Food Controller, as a condi-

tion of a grant of a license to produce milk in certain districts,

of a charge of 2d. a gallon to be paid by the purchaser—this

charge to form a pool which might be drawn on for other pur-

poses—wa» a charge which the Food Controller had no power

to make under the Defence of the Realm Regulations without

the consent of Parliament. This judgment is of great constitu-

tional interest as an illustration of the protection so frequently

afforded by tbe judiciary against the encroachments of the Execu-

tive—a protection whose record must always shine brightly in

the pagea of the history of the rights and liberties of the people

of these countries. The circumstances of this case, the arguments

in support of the contention of the Crown and in opposition to

that contention, and the judgment of the court constitute a strong

verification of the forecust and tbe warning delivered by tbe late

Lord Cozens-Hardy long before the commencement of the great

war, to which such controversies between the Crown and the Sub-

ject have in recent years been mainly attributable. On May 3,

1911, Lord Cozcus-Hardy at a dinner of tbe Fishmongers' Com-

pany, at which many judicial personages were present, in re-

sponding for the judiciary, delivered a speech whose applicability

to the conditions of the present day, after tbe lapse of a decade,

is striking as an illustrutioti of prescience for which it would be

difficult to find a parallel. To quote from the Times of May

4, 1911 :
" 'Encroachments of the Executive.' 'The Master of tbe

Rolls on • Modern Danger.' The Master of the Rolls said:

'There was a lime when the great danger against which the

judicature had to guard was tlie encroachments of the Crown.

Happily there was no longer that danger, but there was another

danger which was much more real than that, namely, encroach-

ment by the Executive, lie had seen signs of attempts by the

Executive lo interfere with tbe judiciary, and against all such

attempts ho could pledge his colleagues and himself to offer a

strenuous resistance. There was another danger connected with

tbe Executive. In recent years it had been the habit of Parlia-

ment to delegate very great powers to Government departments.

The real legislation was not to be found in the statute-hook

alone. They found certain rules and orders by Government de-

partments under the authority of tlie State itself. He was one

of those who regarded that as a very bad system, and one attended

by very great danger. For administrative action generally meant

something done by a man, whose name they did not know, sitting

at a desk in a Government office, very npt to be a despot if free

from the intervention of the Courts of Justice. It hail been, and

he hoped it always would be, their [the judges'] duty to secure,

as far as possible, that the powers entrusted to the dc|>urimcDt>

of the Government and tbe Executive generally should be exer-

cised reasonably and free from political motives. "

Innkeepers.—Inns have long occupied a prominent place in

English social history. Of this we have sufficient evidence in the

pace* of our older novelists, much of the animation of who*
writings is attributable to the fact that the scenes of thetr

romances are so frequently laid in and around rural hostelrie*

whose very names smack of romance. I:very reader of Boswcll

recalls how Johnson expatiated on "the felicity of England, with

its taverns and inns," and how, teetotaller though he was nt the

time, he did not hesitate to assert that "there is nothing which

has yet been conceived by man by which so much happiness i»

produced as hy a good tavern or inn." But the interest of inn*

is not confined to the part they piny in the history of Bet ion:

the legal interest attaching to them is, if not quite so absorbing,

yet of vital importance to every traveler, a term which, in these

days of perpetual movement, includes most people. Oddly

enough, the question, what is un innT has given rise to a good

deal of discussion. The definition most frequently qnoted is that

given by Mr. Justice Best in Thompson v. tary {'A B. 4 Aid.

2S:lt, where he said that "nn inn is n hoitse, the owner of which

holds out tliat he will receive all travellers and sojourners who
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are willing to pay n price adequate to the sort of accommoda-

tion provided, and who tome in a situation in which Lucy are lit

to be received." As a general definition this is accurate enough; i

the difficulty arises when we seek to apply it to particular cases.

Whether a person holds himself out as willing to receive travel-

era and sojourners willing to pay for their accommodation is, of

course, a question for the jury to determine on the evidence laid

before them. That a temperance hotel may be an "inn" with its

accompanying obligations was decided ninny years ugo in Cun-

ningham t'. Philp (12 Times L. Rep. 3o2), where .Mr. Justice

Cave said that he could hardly sen how temperance principles

could turn a hotel into a boarding-house. The same was held the

other day in a case before the Divisional Court, or, rather, it win

decided that there was evidence to justify a County Court judge

in holding that the keeper of a certain temperance hotel w;is an

innkeeper within Mr. Justice Best's deliuition. Rather more dilli-

eulty has, however, been experienced in the application of the

latter portion of the definition—that, namely, which refers to the

fitness of the guest to be received in the inn. The casis i,n this

subject ure very fully collected in the first judgment <>f Lord

Anderson in the Scottish case of Rothllcld r. North British Rail-

way Company (1920, S. C. 80.1), when- it is pointed out that an

innkeeper is not bound to receive rt traveler if (1) when asked for

security for bis hill he refuses or neglects to provide same; (2)

he is accompanied by an animal likely to cause alarm to other

guests; (3) he is not a traveler in itiurrt; (4) if there is no avail-

able bedroom accommodation for him; (5) if he refuses to puy

the ordinary tariff charges; (ti) if he is an undesirable character

physically or morally. Kothfield's case, which was heard twice by-

Lord Anderson as judge of first instance, and then on appeal by

the Second Division of the Court of Session, gave rise to an

interesting discussion on the last of these points—that is, as to

the character of the guest. The second judgment of I,ord Ander-

son makes interesting reading, packed ns it is with literary allu-

sions to which, a* we have indicated, the subject naturally lends

itself. Both he utul the Second Division decided that tin? pro-

prietors of the North British Hotel in Edinburgh, in which the

bustneso of n large city hotel of the highest class was carried on,

were "innkeepers," and, as such, subject to the obligation imposed

on innkeepers to reccivo without favor all travelers for whom
accommodation was available, subjeet. however, to the discre-

tionary right to reject those reasonably believed to be undesirable

and unsuitable in view of the nnture of the establishment and the

cla&s of guests by whom it was frequented; but the Second Divi-

sion, herein differing from Lord Anderson, held that the pro-

prietors were justified in refusing accommodation to the plaintiff,

who was a money-lender and who had, as they alleged, on previ-

ous visits been much in the company of and had entertained

different young ollicprs who at that time—during the war

—

Were living at the hotel, and by so doing had occasioned com-

plaints from other guests. The case is thus somewhat special,

but it illustrates that the rights of an innkeeper in declining to

receive travelers may vary with the circumstances of the time.—

Lave Times.

ODbiter Jlttla

Ccr8inu THF. Flag.—Damiano r. Bunting (Cal.) 181 Pac. 2.'!2.

The M Altai ok Progress.—Manufacturers" Light and Kent Co.

r. Lamp (Pa.) 112 At I. 07!).

Another Mmi ra.— Israel r. State, 2.10 S. W. i»S4, was a prose-

cution for homicide committed in making an escape.

Recovery for Act op God.— In Franco v. Maker, 223 Mass. 71,

the plaintiff sought damages for injury to his property by fire.

(ioou Breuuxg.— In breeding t. Commonwealth (Ky.) 227

S. \V. 1,M, the conviction of Breeding for having committed a

crime was reversed.

Fx lews Oxk he a Theosopiiist.—"Except for a spiritual

birth, one cannot be born again."—Per Quin, J., in Lewis r. Com-

monwealth (Ky.) 227 S. W. 141).

What the Other Driver Thinks.—"It is not the ferocity of

automobiles that is to be feared, but tlx ferocity of those who

drive thorn." - See Lewis v. Amorous, 3 Oa. App. 50.

Friendly ExKiitKN.—According to the report of the ease of In

re Zimmerman's Will, 172 N. V. S. 80, Messrs. Butcher and

Tanner were among counsel for the Society for Prevention of

Cruelty to Animals.

Hi NM.sci True to Form.—In Pounds r. State, £!0 S. W. 690,

the accused was convicted of killing his wife with a hammer.

Likewise, in Reithel's Cose, 222 Mass. 163, compensation was

sought tor the shooting of Iteithel by one Bombard.

Euphoria.—-The Popular Science Monthly says that euphoria

is a physiological fact. We never doubted it. We have for the

past few years been afHicted with the disease regularly, i.e., once

a month when we finished penning this column.

(Juardlvxs Needei>.—Because he permitted his minor ward to

purchase and operate an automobile, the court in Reynolds r.

Oarher Buick Co, 183 Mich. 102, said: "His own testimony indi-

cates that this guardian needed a guardian."—The same might

be said of many a parent.

A Regular Judge.— In Burroughs Adding Machine Co. t>. Van
Deusen, 138 N. V. S. 839, it was held that a purchaser was ex-

cusable in signing a contract without reading it, the agent hav-

ing said to him: "Sign that, and we will have to hurry to get to

the ball game if we want to see the first inning."

Easily Bought.—
Arthur Brisbane says 9!K) out of every 1000 of us die without

ever having a thought. Why should we when Arthur is here to

do the thinking for the human racet

—

Houston Post.

More specifically, why should we when Arthur is' willing to re-

lease that thousandth thought for publication at so much pert

Hoopiopio, etc.—Section 1199 of the Revised Laws of Hawaii

declares that "any person . . . who practices hoopiopio, hoo-

unauna, hoomanamana, ftuiiftua, or pretends to have the power of

praying persons to death . . . shall be punished by a fine of not

less than ten dollars." If any person will practice any one of

these things in our presence, we will pay the fine. We should

prefer to see a demonstration of hoopiopio, because it sounds

so nice.

Disapproved by the Bar f—In Wolley r. Loose. 194 Pac. 912,

the court somewhat caustically and resentfully said: "Although

this court hns at least twice defined waiver, neither side refers

to the 1'tah cases, but refer to many eases, some of which, to

say the least, are of doubtful valno in a case like the one at bar.

We refer to this fad, not iu a spirit of unfriendly criticism, but

merely to call counsel's attention to the faet that the omission

on their part to refer to the decisions of this court occurs alto-

gether loo frequently to be passed without notice."

Fishing.—In Lewis r. States. 3 Oa. App. 322, a prosecution

for vagrancy, the court said: "The evidenee shows that the de-
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did some considerable work during every month prior

to his arrest, and that his only relaxation from too constant toil

in working crops, cutting and cording wood, and building houses

was in 'plying bis finest art, to luro from dark haunts, beneath

the tangled roots of pendant trees,' the alert and wary denizens

of the river. Surely it will not be said that while thus engaged

he was idling. If he was not successful, all the greater proof of

his patient and hopeful labor. The individual members of this

court know that fishing is far from idleness, and the court is un-

willing to give its judicial approval to a verdict which even re-

motely bo indicates."—It seems that the court let slip a great

opportunity. Why didn't they convict the defendant and sen-

tence bim to hard labor—at fishingt

Hotels ix Nobth Cabolika.—Hotels must be pretty bad in

North Carolina. At least, one would imagine so from the legis-

lation apparently necessary in behalf of guests. Chapter 189 of

the Laws of 1921 contains a complete set of rules and regulations

for the conduct of hotels in that state, and from these regula-

tions we have culled the following (nota bene tbo last two)

:

All hotels shall furnish each guest with a clean towel.

All beds, bedclothing, mattresses, and pillows shall always be
kept clean and free from vermin.

All hotels shall hereafter provide each bed, bunk, cot, or other

sleeping place for the use of guests with pillow-slips.

All pillow-slips and sheets, after being used by one guest, must
be washed and ironed before used by another guest, a clean set

being furnished each succeeding guest.

All beds shall be so arranged tbat the air shall circulate freely

under each.

The arrangement of each room shall bo such that there may be

a space of two feet between beds in tbc room.
All dishes, tableware and kitchen utensils must be thoroughly

cashed and rinsed with clean water after using.

Food served to customers when part of same has been used
Bust not again be served to other customers.

Bathrooms must be sufficiently lighted to permit the reading of
ordinary newspaper type (18) inches from the normal eye.

There shall always be space in each room . . . Provided, that

*hia section shall not apply in eases of emergency.

The Head or the Family.—"It is unfortunately true that

some husbands do not comply with the legal and highly moral

obligation imposed upon tbcm to support their wives. It is

punishment enough for a woman to espouse a man unwilling to

>pport her. If he can and won't, the law will compel him, and
ill excuse the woman for not doing that which the hiiRband is

bound to perform for her. Certainly she is not to be classed as

a vagrant merely because she relies upon compliance by her hus-

band with the obligation imposed upon him by law. Married

women are often compelled to supplement the income which tbc

ostensible head of the family can earn; hut tltey do this from
stern necessity, and not because the law compels them to do it.

Sometimes married women support worthless or helpless hus-

bands; but to hold that they were legally bound to do so would
put on unwarrantable burden upon the holy estate of matrimony
and make undesirable for the woman a relation into which the

law encourages her to enter. In the present state of the law the

burden of supporting the family falls upon the husband, in re-

PATENTS
Bailoeu from noo-reaident attorneys especially solicited. Higbeat
reference!; belt aerrice*. Counsel h«vmg rjienta whowinhto patent
inTeatioru ere invited to writ* (or full particular* and terms.

WATSON E. COLEMAN,
PATENT LAWYER 824 W lire.t, N. W.. Weehlnstaa. O. O.

turn for which the law crowns him with the proud, but i

meaningless, title of 'head of the family.' If he would wear the

crown, he must bear the burden. Some day all this may be

changed; but we are dealing with present-day law, and 'suf-

ficient unto the day is the evil thereof.'"—Per Pottle, J., in

Brown v. State, 79 S. E. 1133. Since the foregoing was written,

eight years ago, there has been a pretty steady open season for

crowns. Is the one referred to by the learned court any ex-

ception T

A Woman at the Bab.—The Lord Choncellor of England is

undoubtedly a great personage iu bis way and is, for the ordi-

nary mortal, invested with a large amount of awesome dignity.

But after examining tbc case of Sneddon r. Patrick, L. B. 1

H. L. (Sc. App.) 470, one is irresistibly led to bcliovc that not

even the dignity of a Lord Chancellor can avail against a woman'a

tongue. In that case Miss Annabella Jean Sbedden confronted

the House of Lords, and while the Lord Chancellor was delivering

his opinion interrupted him no less than twenty-two times, despite

tbc indignant protests of that worthy. At the first interruption

His Lordship said mildly: "Miss Sbedden, 1 cannot allow this

interruption.'' The third attack evoked more asperity. "Miss

Sneddon," said he, "pray do not interrupt me ; 1 must order vour

removal if you do." The fourth break called forth a despair-

ing wail: "Really, it is impassible to go on with these interrup-

tions." At the fifth he was quite out of temper: "If you cannot

avoid interrupting in this way, Miss Shedden, we must insist

upon your removal"; and nt the sixth he again threatened re-

moval. After that he bore his cross in dogged silence until the

tenth interruption, when he again asserted himself and angrily

said: "Miss Shedden, 1 do assure you most seriously that I must

give orders for your removal if you interrupt me. I shall not

allow you to interrupt unless you are asked to do so." At the

thirteenth charge, His Lordship spoke with determination: "I

must order your removal if you interfere once more—the officer

must take you out forthwith—I cannot bear such intolerable in-

terruption." But the bluff didn't work, and His I/ordship could

do nothing but grind his teeth in hopeless despair. At the

twentieth round he made a stand in his last ditch and said: "That

was a most improper interposition. I must have you removed

if you do not stop." But Miss Shedden did not stop and she was

not removed, and, what is more, she got in the last word. Miss

S hodden's argument in the case was a record-breaker. The peers

of Merry England doubtless rued tbc day when she was called

on to address the House, "which she did," says the reporter sadly,

"for twenty-three days."

"The general government must cease to exist whenever it loses

the power of protecting itself in the exercise of its constitutional

powers."—Per Johnson, J., in Martin t\ Hunter, 1 Wheat, 363.

Jl
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Additional Federal Judges.

Attobnev-Okxkral Dauoherty has recommended to

Congress that the appointment of eighteen addi-

tional federal judges be authorized. A gtrong case is uiude

in favor of the recommendation by the report of a volun-

teer committee of lawyers, who at the request of the At-

torney-Oencral investigated the state of the calendars of

the various federal courts. This committee reports that

ou Juno 30, 1921, there were 141,000 ca.«es pending in

the federal courts, as compared with 118,000 at the same
date in the previous year. There are now U30 United
States Circuit and District Judges, so that the proposed

addition is not disproportionately large. The increase is

designed to be a temporary one, and while the new judges

are to be appointed for life it is provided that on the death

of one of them no successor shall be appointed except by

special authorization of Congress. The most important

feature of this increase of the judiciary is the fact that

it is proposed to make it a tirst step toward the unification

of the federal bench. The now judges are not to be as-

signed to districts, but are to be used wherever a conges-

tion of business appears. Aa to this feature Chief Justice

Taft said at the recent meeting of the American Bar
Association

:

"In the bill is another important feature that in a sense

contains the kernel of the whole program intended by the

bill. It provides for nn annual meeting of the Chief
Justice and the senior circuit judges from the nine cir-

cuits, and the Attorney-General,, to consider required re

ports from district judges and clerks as to the business in

. their respective districts, with a view to making a yearly
' plan for the massing of the new and old judicial forces of

j

the United States in these districts all over the country

where the arrears are threatening to interfere with the use-

fulness of the courts. It is the introduction into our

judicial system of an executive principle to secure effective

teamwork. Heretofore each judge has paddled his own
canoe and has done the best he could with his district. He
has becu subject to little supervision, if any. Judges are

men and are not so keenly charged with the duty of con-

stunt labor that the stimulus of an annual inquiry into

what they are doing may not be helpful. With such mild

visitation he is likely to co-operate much more readily in

an organized effort to get rid of business and do justice

than under the 'go-as-you-please' system of our present

federal judges, which has left unemployed Ln easy districts

a good deal of the judicial energy that may be now use-

fully applied elsewhere."

This is of course yet far from the ideal of a unified

and efficiently organized court, but it is a first step away
from the archaic methods of the federal bench, and as such

its working will be watched with interest.

Judicial Efficiency.

No small amount of the much discussed delay in the ad-

ministration of justice is due to the lack of any

executive efficiency in the management of the business

coming before the courts. If an individual judge is ener-

getic and has administrative capacity, the business of his

court is promptly and efficiently handled. If he is easy

going and lacking in executive ability tho calendar be-

comes congested and litigants suffer accordingly. "'Some

trial judges are lazy," said Chief Justice Taft before the

American Bar Association. In the earlier days of the

Chicago Municipal Court a wide discrepancy between the

amount of work done by different judges appeared. If

any disposition toward judicial indolence exists, there is

nothing in the system usually prevailing to correct it, and

granting that a judge is energetic in the conduct of trials,

in this as in any other line of work energy may be wasted

for the want of sound and efficient methods. No commer-
cial business admiuistered as is tlie judicial business of the

United States could long survive, and overloaded calendars

and delayed justice are the natural result of an inefficient

system. The solution is plain enough ; it has Iwen adopted

in several local courts. What is needed is a Chief Justice

with some executive powers to whom reports are made of

the cases tried by each judge, and regular meetings at

which the state of the calendar is considered, methods of

conducting trial business discussed, and the energies of

the bench as a whole intelligently directed to the duties

in hand. The judicial business of a large center of jiopu-

lation cannot be conducted efficiently on the prevailing

plan of treating each case as nn independent job to be

handled according to the discretion of the judge to whom
it comes, with never a thought of the calendar as a single

job to be handle*! by an organization intelligently co-

oiM-rating under an executive head. It has been objected

that a properly unified court organization tends to detract

from the dignity of the judges, but a judge whose dignity

is impaired by doing his full share of the work in an

efficient manner and accepting such supervision as will

enable him to do ho has ait unfortunate type of dignity.
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Ociisnation of Judge*.

No satisfactory method of designation of judges has yet

been put into practice. To populnr election it is

objected with much force that the great Iwdy of the elec-

torate cannot inform itself as to the qualifications for a

position so largely technical in its requirement!). Direct

primaries were supposed to withdraw judicial candidacy

from the control of political leaders, but New York after

ten years' experience has dispensed with the primary as

to candidates for the bench. Executive appointment

has some advantages but offers much scope for the dis-

play of political favoritism. The question of long or

short terms presents an equal difficulty. A life term

tends of course to independence, but perchunce to too

much independence. Chief Justico Taft recently

said before a committee of Congress that a federal

judge "is apt to think that the people are made for the

courts and not the courts for the people." A constructive

suggestion has recently been made by ilr. Amos C. Miller

of Chicago (Journal of American Judicature Society,

Aug., 1921), to the effect that judges shall be appointed

by the Governor from a list of names to be certified to him
by the Justices of the Supreme Court. This measure has

been embodied in the draft of a proposed new constitution

for Illinois, and a similar provision is contained in n pro-

posed constitution for Louisiana framed by the Bar As-

sociation of that State. Judicial appointment by judges

has some elements of novelty, but in New Jersey the Vice-

Chancellors are appointed by the Chancellor, and the sys-

tem seems to have given general satisfaction, while the re-

ports of the Chancery Court speak for themselves as to the

efficiency thereby secured. There is room for serious qucs-

tiou, however, whether the proposed system does not remove
the selection too wholly into the domain of a small circle

of public officials. It may be suggested as an amendment
that the list of candidates certified to the Governor should

l»e the result of a primary held by the bar of the district

in which the newly appointed judge is to sit. The bar as a

whole is probably far better informed of the qualifications

of its members for judicial office than are the justices of

the Supreme Court. The members of the bar constitute a

class vitally interested in the appointment of qualified

judges, and" arc the representatives of future litigants even
more vitally interested. It is consonant with the modern
ideal of the iudc|jendenee of the bar that it should have
the* privilege of designating those of its number worthy
of preferment to judicial station. I Tinier stub a system,
also, the correction of ill advised appointments is possible.

The term of office may in such a case safely be made short,

for the bar as a whole would never refuse reappointment
to a judge who has "made good," while a judge whose
judicial service is not satisfactory to the mnjority of the

bar of his district cannot lie gotten out of office too quickly.

There may be reasons why a judge should lie made in-

dependent of popular displeasure; there is none why he
should be independent of the dissatisfaction of the majority
of the lawyers who practice before him.

What Constitutes a Oood Judge.

T t is prerequisite to any intelligent consideration of the
A best method of designating judges that there should be
a definite idea of (lie kind of judges which is deemed most
desirable, atid this phase of the question has been but little

discussed. A few qualifications are obvious; a judge must

be honest, free from the possibility of improper influence

by business, political or religious associates, and reason-

ably learned in the law. But these qualities are rarely

absent in any member of the profession who ia likely to be

chosen for the bench by any method. By what further

right or benefit may one of the many thus qualified be

deemed peculiarly worthy of judicial station ? The preva-

lent opinion seems to be that special ability and learning

are to be chiefly considered. There is much room for the

belief that this is a mistaken view, preserved by tradition

from a day when ideals prevailed as to the relation of the

law and its exponents to the people far different from those

now obtaining. The law is not a fixed body of rules of

absolute justice which a judge by sufficient ability and

learning can ascertain. To a very great extent the judges

make the law. For years it waa declared in one state

that the omission of "the" in the formal conclusion in-

validated an indictment, and many a rogue went free by

virtue of that doctrine. But without the least change in

the statutes or constitution a later court said that the rule

was nil nonsense and overruled it The later bench was
not a whit more learned than its predecessors; it was
merely most disposed to discard artificial and fine spun

logic and use common sense. The law is full of per-

versions of justice due to a rigid adherence to the dry rule

of logic. For instance, it has been held that if a person

has served part of an invalid sentence he is entitled, on a

resentence to correct the error, to credit for the time served,

provided the sentence was merely voidable, but not if it

was void. See note 9 A. L. R. 958. Close reasoning from

arbitrary rules sustains the distinction, but its injustice

is apparent to any schoolboy. Is it not one of the prime

qualifications of a good judge that he shall be intensely

human; not only a repository of learning but a man of

robust common sense, quick sympathy, and strong sense

of justice? The disposition to exalt mere erudition has

led to an overlooking of many faults of disposition in its

possessor. Yet the judge who lacks courtesy and patience

will fail to do justice however profoundly he may elucidate

the law. If it be true that hitman qualities rank high

aiming the qualifications of a judge, appointment on the

nomination of Supreme Court justices who know little of

the nominee except the legal ability displayed by him will

fail to produce the men best fitted to exercise judicial func-

tion. But among the bar from which a lawyer's associates

and op|K>nentB are drawn his human qualities enter largely

into the estimation in which he is held, and will play a

considerable part in any primary held by the bar. So in

passing on the fitness of a sitting judge for renomination,

Supreme Court justices know little except the freedom

from technical error of the records of his cases, while the

bar of the district knows whether he is courteous, patient,

fair and humane; whether he is immersed in the letter

of the law or devoted to the administration of justice.

Selection of judges by the bar or from a Kst of its formula-

tion would seem the ideal compromise between executive

appointment and popular election, insuring adequate learn-

ing and ability without danger of setting up a judicial

caste removed from understanding the life and needs of

the people.

The Need for Further Extradition Laws.

~pm: recent refusal to order the extradition of a person
A charged with murder in connection with the labor
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riots in the West Virginia coal fields, on the ground that

he would not receive a fair trial, brings up anew the fact

that while a peremptory and unequivocal duty to sur-

render a fugitive from justice is imposed on the governor

of the state where he may be found it is a duty of imperfect

obligation, no means for its enforcement being provided.

Instances in which its performance has been refused have

not been infrequeut. A short time ago the refusal of the

Governor of Massachusetts to surrender a negro fugitive

was commented in Law No The continued refusal

of the Indiana authorities to surrender the persons charged

with responsibility for the assassination of Gov. Goebel of

Kentucky, was for years the subject of severe criticism.

That the governor of one state should decide that justice

will not be done in the courts of another state is hardly

compatible with our conception of a federation of sover-

eignties, such as the United States. As between foreign

states bound by an agreement in terms similar to our Con-

stitution it would be cause for war. "The const itutional

provision relating to fugitives from justice, as the history

of its adoption will show, is in the nature of a treaty

stipulation entered into for the purjwse of securing a

prompt and efficient administration of the criminal laws

of the several States—an object of the first concern to

the people of the entire country, and which each State is

bound, in fidelity to the Constitution, to recognize. A
faithful, vigorous enforcement of that stipulation is vital

to the harmony and welfare of the States." Appleyard v.

Ma&sarhvselts, 203 U. S. 222. The remedy is simple, a

statute giving to the federal courts power to enforce by

mandamus the right of the demanding state. The plac-

ing of the power to order extradition in the hands of the

executive rather than the judicial department was the

outgrowth of a theory of state sovereignty which is now
outworn, and the matter should in its substance at least

be made a judicial question.

Who Is a " Fugitive from Justice."

In the instanec referred to in the preceding paragraph,

it was given as a further reason for the refusal of ex-

tradition that the accused having l>een ordered out of the

state by local authorities in the exercise of martial lnw
was not a "fugitive." In a popular sense of course this

is true, but in the souse in which the term is used in the

extradition laws of the United States the word "fugitive''

does not necessarily imply flight to escape from justice.

To constitute one a fugitive from justice in the legal sense

nothing is necessary except that he was in the state where
tho crimo was committed and is thereafter found in an-

other state. That he left with the knowledge and consent
of the state authorities is immaterial Basting v. Cody,
208 V. S. 38ti. A person committing a crime in one state

and thereafter going to another as required by a bail bond
previously entered into is a fugitive from justice. State

v. Richttr, 37 Minn. 43<5, wherein the rule was well

stated as follows: "The sole purpose of this statute, and of

the constitutional provision which it was designed to carry
into effect, was to secure the return of persons who had
committed crime within one state, and had left it before
answering the demands of justice. The important thing
is not their purpose in leaving, but the fact that they had
loft, and hence were beyond reach of the process of the
state where the crime was committed. Whether the motive

for leaving was to escape prosecution or something else,

their return to answer the charges against them is equally
within the spirit and purpose of the statute; and the
simple fact that they are not within the state to answer its

criminal process, when required, renders them, in legal
intendment, fugitives from justice, regardless of their
purposo in leaving." In Ex parte Uoffstat, 180 Fed. 240,
affirmed 218 U. S. 665, it was said: "It is well settled
that the purpose with which a man who has committed a
crime in a state leaves it is immaterial. If he has com-
mitted a crime in a state and afterward leaves it, the right
of extradition exists." That a ruling should in the in-

stance under discussion have been based on a popular in-

terpretation of the word "fugitive" rather than on its legal
meaning emphasizes the necessity of giving to the courts
a controlling power in a matter depending so wholly on
the interpretation of laws.

Overtechnical Rules of Evidence.

T t is impossible to read through a volume of reports with-
1 out rinding a case in which it is apparent that the appli-
cation of strict and artificial rules in the exclusion of evi-

dence has made it difficult if not impossible to arrive at the
truth. An illustration is to be found in the recent case
of Laird v. Boston etc. R. Co. 114 Atl. 275. In that case,
an action for personal injuries, the plaintiff testified that
in 1913 ho was struck in the eye by a hot rivet and his
sight badly impaired thereby. The" defendant contended
that the plaintiff had suffered but slight injury, and in
support of that conlention offered evidence that the plain-
tiff passed an examination before a draft board and was
accepted for service in the war. This was held to be in-

competent, the court saying: "The finding of the board
of draft examiners was not binding upon tho plaintiff,

except for the purpose for which it was made, and there-
fore evidence of it should not have been admitted. The
examination of the plaintiff by tho board was an ex parte
proceeding, so far as he was concerned. Ho was sum-
moned and compelled to appear and submit to the ex-
amination; but no hearing, in which he had any part, pre-
ceded their finding as to his physical condition. He had
no opportunity to cross-examine the board, to discover how
they reached their conclusions, or to take any action in his
own behalf." This may be true enough as a technical
proposition, but the conclusion is certainly far from com-
mon sense. What ordinary man seeking to know whether
the eye-sight of another was seriously impaired would re-

fuse to consider the fact that he had recently been ex-
amined and accepted for military service in time of war ?

Certainly, as tho court says, the finding is not conclusive,
and does not rest on the footing of a judgment. But. that
is far from saying that it is wholly without weight. There
is a palpable contradiction in our theory of the trials of
issues of fact. A jury of twelve untrained and practical
men is deemed to embody those elements of experience and
common sense requisite to a just decision on conflicting
testimony. Yet these same men are considered to be so
deficient in common sense that certain testimony of un-
doubted probative value must be kept from them lest they
give it undue weight. If a jury is competent to perform
the functions now devolving on it, it is certainly competent
to consider hearsay and similar matters now excluded and
give them such weight as they may be entitled to. As the
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jury system now exists many of the rules of evidence arc

invasions of the province of the jury. Why for example

should it be a question for the court whether declarations

are too remote from the transaction to be a part of the

res gestae while it is a question for the jury whether

declarations deemed not to be remote were in fact the spon-

taneous result of the transaction or were deliberately self

serving. No other department of the law is so thoroughly

"judge made" and traditional, made up of a myriad of

scraps and patches of isolated rulings, and none is in

greater need of a general overhauling. One reason why it

has been so long delayed is that the subject does not lend

itself readily to codification. The solution undoubtedly

lies in the vesting of a large discretion in the trial judges,

and with the elevation of the standards of bench and bar

which may be hoped for from measures now under way,
the grant of such a discretion is not too much to hope for.

A Strange Theory of Citizenship.

The tendency to eroct minority substitutes for govern-

ment wiis aptly illustrated in People v. llowat, 198

Pac CSC. In that case it appeared that a strike in the

coal mines of Kansas was called because of a dispute as

to wages due to a member of the union. The local head

of the union testified:

"Q. Well, don't you know that if this boy had a claim

for wages under a contract that you could recover it in

court ? A. No; I didn't know it We never have settled

any cases that way. . . .

"Q. You think the boy couldn't collect the money in the

courts? A. I couldn't say whether he could or not. I
,

never tried it, and, anyway, we have a contract which
j

provides for it, and we wasn't obliged to go to court. . . .

"Q. You don't go into court? A. No, sir; neither here

nor in the other districts. . . .

"Q. You didn't read the injunction? A. No; never

did. . . .

"'Q. You don't recognize courts in the matter of settle-

ment for wages? A. No, sir; we have a contract that

covers that . . .

"Q. You don't recognize that contracts are made to be

enforced in courts, then ? A. No, sir."

As a result of the attitude thus exhibited, the court said

that "district No. 14, United Mine Workers of America,
comprising the coal-producing counties of Kansas, consti-

tutes a principality in Kansas but not of it, and ruled by
force in medieval fashion" and added that under this form
of government there were 705 strikes in the coal mines of

Kansas within the four years ending December 31, 1919.

One may concede the good fnith of the persons responsible

for this state of things and the existence of real grievances

without mitigating much the enormity of the situation. The
viewpoint which entirely ignores the courts and seeks to

enforce rights by violence is none the less destructive of the

foundations of government because of n sincere belief that

the rights are well founded. It is a viewj*>int which has
been inseparable from power ever since the feudal bnmns
claimed the high justice, the middle and the low. It is for

that reason that voluntary organizations, however praise-

worthy their avowed objects, have an inherent element of

danger. The temptation is great to use the power of the

organization to gain a short cut to a desired end rather

than await the slower process of constituted government

The Right to Work.

Acase recently decided in the Superior Court at

Raleigh, N. C, presented an element of some novelty

in that the application for an injunction against picketing

and intimidation by strikers was sought not by the em-

ployer but by persons desiring to work and alleging that

they were threatened and harassed in their efforts so to do.

It is a pleasure to be able to record that an injunction

was granted in terms apparently adequate to prevent in-

terference with any person desiring to work. At this time

when every thoughtful person is moved to serious concern

over the number of persons, commonly rated in millions,

who are unable to secure the opportunity to work for a

livelihood, there is small room for sympathy with those

who, having exercised their undoubted right to quit em-

ployment, seek to prevent others from accepting work on

terms satisfactory to them. The gist of the whole "open

shop" question was never better stated than by Ex-Gov.

Bickctt who made the argument for the complainants in

the case referred to: "I have said that labor has a right

to organize, the right to sell its skill and energy collectively

in open market. For that right I will fight with organized

labor to the last ditch. But I will turn and fight against

it just as hard when it dares to say that the humblest non-

union worker in all the land hasn't us much right to sell

his labor to whom and for what he may see fit, as a union

whoj« membership girdles the earth. The right to work is

as sacred as the right to worship and the law is quick and

powerful to protect this right" And with dramatic

force he brought to the aid of his argument an illustration

which has to-day many a heart breaking parallel: "This

year a voting- man came to me, one who is afraid of noth-

ing on this earth, who had volunteered to face death and

hell in the world war, and that soldier boy, strong of body

and mind, broke down and cried like a child because he

could find no work to do. And yet when that young man

gets a job, there are groups of men all over this laud who

swear he shall not keep it unless he swears allegiance to

their clique and clan." Many features of the labor prob-

lem are open to discussion, many ecjuities as between em-

ployer and employee are doubtful and involved. But one

thing stands beyond question and that is that no associa-

tion has the right to prevent any man from taking employ-

ment where he desires and on any terms that he chooses

to accept. It may be that as an abstract matter of eco-

nomics the man is unwise in accepting those terms, and

would do better for himself as well as his fellows if he

joined with those holding out for more advantageous con-

ditions. But that is a question for his decision. "You

take my life when you do take the means whereby I live."

The right to work and the right to live stand on the same

footing, and no fine spun argument avails to sustain an

attack on either.

Some Sophistries Exploded.

Rabfi.y does one find an opinion which answers suc-

cinctly so many common economic sophistries as that

of Mr. Justice Burch sustaining the statute creating the

court of industrial relations of Kansas (198 Pac. 686).

Thus it is said: "Sometimes under stress of genuine

emotion, sometimes in rant, and sometimes in misguided

ignorance, labor speaks of its 'right' to strike as God-given.
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Kight to strike is God-given in the same sense that right

indicated by the word 'property
5

is God-given. . . . Quit-

ting work, first permanently, and then with the expectation

of resuming, was found by experience to produce a result

which served an end. The practice of quitting work grew
as the satisfaction was more often desired. The practice

so fitted into the scheme of relations that it became recog-

nized as rightful, and was protected by law. It has served

as a rude but valuable weapon in the attainment of justice,

and has been a positive factor contributing to social prog-

ress. As in the case of property, abuse and misuse are not

to be tolerated." A little later in the opinion is the fol-

lowing: "It is said that organized, labor is a part of the

public, and tho public has no rights superior to the toiler'*

right to live and to defend himself against oppression. It

is gratifying to know that the public has close relation to

organized labor. Nobody disputes the toiler's right to

live, or right to defend himself against oppression. If

the assertion means the public has no rights superior to

organized labor's right to strike, it would seem govern-

ment, as the representative of the unorganized portion of

the public, will be obliged to join a labor union, in order

to obtain opportunity to work for the general welfare."

Again: "It is said that mitigation of the barbarity of the

strike will be a step backward. In other departments of

human interest we adopt measures to prevent misery and

woe. The court of industrial relations is an industrial

prophylactic, and tho use of prophylactics has not hereto-

fore been regarded as reactionary. In no other human
relation is public brawling regarded as a public good ; in

no other human relation is the Higher Law a law of force;
'

and the figure of the head of organized labor in the United

States prescribing the limits of obedience to law in the !

name of unregulated force, calls to mind the figure of the

former emperor of Germany, who on a public occasion

said: 'There is only one master in this country. I am
he, and I will not tolerate another' and who later said,

'Those who try to interfere with my tasks I shall crush.'
"

There is no particular novelty in the thought, but nowhere
in the ample literature of the law are these timely truths

more clearly and tersely presented.

A Rule and It* Exceptions.

Notiiinq is more productive of injustice than the uni-

form and inflexible application of a genernl rule.

Lawyers should know if no one else does that "circum-

stances govern eases." The whole structure of equity

jurisprudence was erected to minimize the evils of the

rigid generality of tho Common law, and at the present

time there is much thoughtful advocacy of the giving to

trial judges of a wider discretion in matters of practice and
evidence. These observations seem very applicable to the

much discussed question of the propriety of the action of

Federal Judge Landis in accepting a position as head of

the baseball commission. There is little room for ques-

tion as to the soundness of the general principle laid down
by the American Bar Association, that Judges should en-

gage in no other vocation for profit during their terms.

Much might be urged in favor of the extension of the prin-

ciple to legislators. But it is unfortunate that this sound
principle should be invoked for the first time in a case

quite devoid of the evils which arc supposed to follow from
its violation. A judge should not so occupy his time
with other pursuits that he cannot attend properly to the

business of his court, but there has nowhere been an in-

sinuation that judicial business in Judge Landis' district

has suffered. There has been much talk about impairment
of the respect which the judiciary must maintain, but it

has been confined to generalities. The decisions of Judge
Landis are now as ever respected by the right minded and
feared by the wrongdoer. The nonjudicial position which

he has accepted was in point of fact offered to him for

the reason that to an unusual degree he commands the im-

plicit confidence of the American people. The position is

a unique one; it was created because of the existence of

a man in whose integrity a unique popular trust was re-

posed. His exercise of the powers of that position has

augmented the respect in which he is held. The true solu-

tion of the problem thus presented lies not in any general

statute, but in a self governing organization of the bench

in which this and similar questions may be determined by

the Chief Justice on the merits of each case as it arises.

CONFIDENTIAL COMMUNICATIONS

The right to withhold from evidence a communication

received in confidence involves of course the conflict of two

considerations of public policy. On one side is the public

interest which demands that on the trial of a litigated issue

all evidence bearing on the question involved shall be avail-

able. On the other is the public interest which dictates

that communication in certain relations shall not be ham-
pered by fear of subsequent disclosure.

The English courts at one time took a broad view of

the policy forbidding a violation of confidence and held

that every communication made in confidence should be

treated as privileged, since the honor of the recipient was
involved in holding it inviolable. Countess of Shrews-

bury's Case. 12 Rep. 94; Bex v. Gray, 9 How. St. Tr.

129*; Rex v. layer, 16 How. St. Tr. 93. "It is a little

hard," it was said in the case last cited, "for a man of

honor to betray conversation which passed over a bottlo of

wine in discourse," Even after that view had l>een over-

ruled by the House of Lords in the Duchess of Kingston's

Case, 20 How St. Tr. 586, the judges showed much re-

luctance to compel the disclosure, Lord Buller saying in

Wilson v. Rostatt. 4 T. R. 753, that he would be glad if

by law such evidence could be excluded. The rule of

privilege, however, finds no favor in the modern English

law except in the single instance of communications be-

tween attorney and client The state of the English law

with respect to doctors and clergymen was well set out

in a recent issue of the Law Times (London) as follows:

With regard to the medical profession, the doctor is a com-
petent and therefore a compellable witness. Lord Mansfield in

the Durhrs* of Kinft»ton'g enst (1776, 11 Harg. St. Tr. 198, at

p. 24.1) thus defined his position: "A surgeon has no privilege

to avoid giving evidence in a court of justice, but is bound by
the law of the land to do it. ... If a surgeon was voluntarily to

rerenl these secrets, to be sure he would be guilty of a breach
of honour, and of great indiscretion ; but to give that information

in a court of justice, which by the law of the land he is bound
to do, will never be imputed to him as any indiscretion what-

ever." And Mr. Justice Buller in 1792, in Wilton v. Rastall (4

T. R. 753), said: "I take the distinction to be now well settled

that the privilege extends to those three enumerated cases [counsel,

solicitor, and attorney] at all times, but that it is confined to

Digitized by Google



146 LAW NOTES (XovtMBiot, 1921.

these eases only. There are eases to which it is much to be

lamented that the law of privilege is not extended; those in which

medical persons are obliged to disclose the information which

they acquire by attending in their professional characters. This

point was very much considered in tfce Dtultest of Kingston's

ctue, where Sir C. llawkina, who had attended the duchess as a

medical person, made the objection himself, but was overruled, and

compelled to give evidence against the prisoner." Again, Mr. Jus-

tice Park held in Hex v. Gibbong (\»>:i, 1 C. 4 P. 97) that the

fact that a witness was attending in the capacity of sur^i-un

at the time of the statement was no sufficient reason to prevent

a disclosure for the purpose* of justice. It must therefore be

taken to be the law that medical practitioners are bound to reveal

confidential communications by their patients when called upon

in courts of justice. Clergymen and priests from the purely legal

standpoint are also competent and so compellable witnesses as to

facts which have come to their knowledge as spiritual advisers.

In Sex v. Gilham (1828, 1 Moo. C. C. 188) it was held by the

judges in banc that a confession made in consequence of per-

suasion by a clergyman, not with aDy view of temporal benefit,

is admissible. But as Sir James Stephen points out, "several

judges bavo for obvious reasons expressed Hie strongest disincli-

nation to compel such a disclosure." Chief Justice Best in Brood

v. Pitt (1828, 3 C. & P. 518) said: "The privilege does not apply

to clergymen since the decision in Hex v. Gilham. 1 for one

will never compel a clergyman to disclose communications made

to him by a prisoner; but if be chooses to disclose them, I shall

receive them in evidence. There is also no privilege of this de-

scription in the ease of a medical man." And Mr. Burou Alderson

in Reg, v. Griffin (18o3, 6 Cox C. C. 219) thus expressed him-

self: "The principle upon which an attorney is prevented from

divulging what passes with his client is because without an un-

fettered means of communication the client would not have proper

legal assistance. The same principle applies to a person deprived

of whose advice the prisoner would not have proper spiritual

assistance. I do not lay this down as an absolute rule; but I

think such evidence ought not to be given." Both opinions are

obiter, but as a matter of policy are of considerable weight.

In the United States where the matter ia largely regu-

lated by statute a somewhat more liberal privilege is al-

lowed, a confidential nature being ordinarily allowed not

only to communications between attorney and client but

to those between physician and patient and between priest

and parishioner, the latter being usually limited to those

required by the discipline of tlte church. The question

being one of public policy, it is advisable that it should be

frequently considered, for the change in institutions and

customs affects vitally the considerations of policy on

which the rule rests. Of the first two recognized classes

of communications little need be said. It is apparent that

a denial of privilege would result in many instances to

concealment from attorneys and physicians and that

justice and health would suffer. With respect to the third,

that granted to seekers for spiritual comfort and counsel,

it would be a sordid and materialistic policy which denied

the reality and the importance of the benefits to be de-

rived therefrom. But with the transition from the day

when a quasi official priesthood was a substantial factor in

the state, it is a serious question whether the same reason

which preserves the privilege does not dictate its extension

to other analogous relations. It is well known that there

1 are fraternal orders which inculcate to a most valuable ex-

tent brotherly confidence among their members and exact

an oath to hold in secrecy the confidences of a fellow mem-
ber given in reliance on the cofraternal tie. No person

familar with the work of these orders denies the value of

their moral and ethical influence or the reality of the con-

fidence which they engender. Yet a communication given

in reliance on the obligation of the most ancient and in-

fluential of these orders has been held not to be privileged.

Owens v. Frank, 7 Wyo. 467, 53 Pac. 282.

Going a step further, a man may give allegiance to

neither church nor fraternity, yet in good conscience seek

counsel from a trusted friend under pledge of secrecy, and

that counsel may be as valuable to the man and as truly

serve the public interest as if the chosen adviser had taken

orders in some ecclesiastical body. But to such a com-

munication privilege is denied. Plunkett v. Hamilton,

136 Ga. 72, Ann. Cas. 1912B 1259. In that case an

extreme view of the policy involved was graphically stated

as follows: "A murderer, a burglar, or a thief might pledge

his friends or their employers to secrecy, and succeed in

concealing himself or the results of his crime; and when
the witnesses who had knowledge of the facts were placed

upon the stand, they might claim exemption from testi-

fying on the ground that they had pledged their sacred

words to the criminal not to do so." But it is scarcely an

objection to any doctrine that it can be pressed to a ridicu-

lous extreme. State it from the other extreme—a man
in sore need of personal counsel goes to his closest friend,

to whom he is bound not only by ties of affection and

confidence but by the solemn oath of a fraternal order.

To him he reveals facts whose disclosure would disrupt

a home, blast fair reputations and wreck innocent lives.

In a suit in justice court to recover ten dollars that con-

fidence can be dragged from the recipient under penalty

of tine and imprisonment. Yet further, it is held that

though a confession to a priest is privileged, if a man obeys

the divine injunction and prays in solitude to his Father

which is in secret, an eavesdropper may repeat the prayer

in court WoolfoUc v. State, 85 Ga. 09.

So modern times have built up relationships unknown
to the harsher manners of the ancients to which every con-

sideration of policy demands protection. A striking illus-

tration is found in the case of Lindsey v. People, 181

Pac 531, wherein it was held thut Judge Lindsey of the

Juvenile Court of Denver could be compelled to testify

! to disclosures made to him in confidence by a juvenile

delinquent under his charge. It is hard to imagine a

relation more confidential than that between Judge Lind-

sey and the boys whom he is seeking to rehabilitate or one

that is used for nobler ends, yet to a communication in that

relation privilege was denied. In a strong dissenting

opinion. Bailey, J., said: "No more important and whole-

some benefit in general is possible of attainment thnu that

of making wayward and delinquent children clean, up-

right and useful citizens. That any relationship which

tends to promote this highly desirable object should .be

encouraged goes as a matter of course. It is equally plain

that anything which tends to destroy the trust of the child

in the court which has jurisdiction over such matters

must necessarily nullify all possibility of good which other-

wise might thereby be accomplished. To permit the viola-

tion of a confidence made by a delinquent to the judge of

I

the court having such matters in charge would at once

remove the cornerstone of his faith in the one to whom he

is authorized to appeal for help and protection. It may
be that the broad powers and authority conferred by

statute upon judges of juvenile court* are such that, in rare

and exceptional cases, some judges may take advantage of

them for ulterior motives, still, in determining the ques-

tions involved we arc not dealing with isolated cases, or

with any individual judge, but in a general way, with a

Digitized by Google



NOVEMBEB, 1921.] LAW NOTES 147

most important system of jurisprudence, highly designed

to promote the public welfare through the reclamation and

betterment of delinquents, and which as maintained and
ordinarily administered is a vast power for good, concern-

ing which no narrow construction should be indulged tend-

ing to weaken or discredit ins work. In view of the wise

and humanitarian object of the statute, which should be

supported and upheld to the utmost legal extent, we are of

the opinion that the communication in question falls

within well recognized limitations governing privileged

communications, and should, in the interest of the general

good, be so treated by the courts."

A similar privilege was once claimed on reasons of equal

cogency by Thomas Mott Osborne, then Warden of Sing

Sing prison, but the question was never adjudicated.

Settlement workers, district nurses and other representa-

tives of the humanitarian spirit of the day often establish

relations of like confidence and give counsel none the less

valuable because the counsellor lacks ordination.

Here then is a large field of relationship in which the

considerations which protect any effort to secure spiritual

and ethical guidance operate with equal force. It is but

a relic of past superstition and ecclesiastical intolerance

which gives a confidential nature in one case and denies

it in another, and all should be protected.

Thero are other classes of cases in which the seal of

confidence has been urged which staud on a somewhat dif-

ferent footing. Thus it has been held in a number of cases

that a communication of a matter of public interest to a

newspaper reporter under a promise <>f secrecy as to the

identity of the informant is not privileged. People v. Dur-
rani, U« Cal. 119; Pledger v. State, 77 Ga. 242; In re

Qrutww, 64 N. J. L. 235; People v. Francher, 4 T. & C.

(X. Y.) 407. It would doubtless be unwise to admit such

a privilege as a general rule. It is open to great possibilities

of abuse, and would embolden secret and malicious de-

famer*. Yet instances have not been wanting where news-

paper exposure has broken up powerful forces of civil evil,

and nothing so hampers such useful work of the press as

the fear of persons in possession of the facts that by
disclosing them they will expose themselves to private

vengeance.

Of a like doubtful character is the privilege often

claimed and always denied to telegraph messages in the

hands of a telegraph company. See U. $. v. Hunter, 1.1

Fed. 712; In re Starrer. 03* Fed. 564; UW* v. Miller,

55 la. 108 ; Stale v. IAtchfield. 58 Me. Jt!7 ; Ex p. Brown,
72 Mo. 83; Ban v. Bank, 7 W. Va. 511. That privacy in

the means of communication is desirable is well recognized

by the rigid regulations of the United States Government
designed to withhold all information acquired by postal

employees from disclosure. Hut in such cases, also, abuses

are possible and the public interest in secrecy is not very

strong. It is very probable that the objection of telegraph

companies to the disclosure of messages is made in many
instances from selfish motives. Mr. Arthur Train relates

an instance in point (Courte, Criminals, etc.): "When
the case against Albert T. Patrick, later convicted of the

murder of the aged William M. Rice, was in course of

preparation it was found desirable to show that Patrick

had called up his accomplice on the telephone upon the

night of the murder. Accordingly, the telephone com-

pany was compelled to examine several hundred thousand

telephone slips to determine whether or not this had actu-

ally occurred. While the fact was established in the affirma-

tive, the company now destroys its slips in order not to

have to repeat the performance a second time."

Another class of border line cases is that involving the

disclosure by employees of information prejudicial to the

employer and acquired in the course of the employment
It is easy to sec the difficult position in which a loyal em-
ployee is placed, yet the courts have always deemed that

the grant of a privilege would be "of very dangerous con-

sequences," Holmes v. Comeays, 1 Dall. (Pa.) 439; and
that "it is impossible to foresee the extent of the mischief

which might arise," Corps v. Robinson. 6 Fed. ( 'as. 3225.

See also dose Threshing Mach. Co. v. Fisher, 144 la. 45.

Yet statutes of several states have accorded privilege to

communications to a stenographer (see Ewing v. Hatcher,

la., 154 N. W. 869; Sotham v. Macomber, 180 Mich. 120)
and it is difficult to see why the privilege should 1m? thus

arbitrarily limited.

Of even less merit is the claim asserted by hankers of a

right to refuse to testify to the state of a depositor's ac-

count, which has been uniformly denied by the courts. See
Interstate Commerce C<tm. v. Harriman, 157 Fed. 432

;

In re Lathrop, 184 Fed. 534; In re Davis, 68 Kim. 791.

But even in this class of cases it may occasionally happen
that justice is better served by permitting the relation of

banker and depositor to remain confidential than by com-
pelling a disclosure for some slight or unworthy cause.

It would seem therefore that the present state of the

law as to confidential communications is highly unsatis-

factory. Some communications are denied a privilege

which is given to others resting on a parity of reasoning.

In other cases a privilege is rigidly denied by a general

rule where its allowance would serve the public interest in

some cases but not in others.

By way of a constructive suggestion, a privilege should
be granted to all communications as to past transactions

and all confessions of past trangressions made in per-

sonal confidence where no counsel or assistance as to' future
criminality is sought. In addition a discretion should be
given to the trial court to refuse to permit the disclosure

of confidential communications made in business or similar
relations, the discretion to be exercised on the facta of
each particular case. Of course it is easy to imagine
cases wlierc such a rule would work badly, but it is be-
lieved that they would be far less frequent than those pro-
duced by the rules now in vogue. W. A. S.

THE RELATION OF PHARMACOLOOY TO LEGAL MEDICINE

By Robert A. Hatchkr, Professor of Pharmacology,
Cornell University Medical College,

New York City

PitAKMACoi-OGv, in the broadest meaning of the word,
is synonymous with medicine; in the narrower sense in
which it is commonly used it means the science that deals
with the actions of drugs on animal tissues, including
those of man. The therapeutic use of drugs is based on
a knowledge of their pharmacologic actions. Thus, phar-
macology teaches that morphine and codeine both relieve
cough, bnt morphine has many other actions, and the
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therapeutist must decido in any given case whether it is

better to use morphine or codeine.

Chemistry and therapeutics have so long held the as-

cendency in legal medicine that the rapid development of

modern pharmacology has not received much consideration

from members of the bar. It is not the purpose of this

article to convey the impression that chemistry and thera-

peutics have become less important in legal medicine. On
the contrary, their importance has increased with advances

in our knowledge of those sciences, but it is necessary to

direct attention to ways in which pharmacology is capable

of serving the ends of justice. This may be presented

beat, perhaps, by means of a few examples taken from

experience. Full details cannot be given without be-

traying confidence, but 6iich details are not necessary in

a paper which is intended to be suggestive only.

The writer does not vouch for the accuracy of every

statement that was made to him in presenting the cases,

but the arguments are based on the assumption that such

statements were correct.

An adult was drowned ; a chemist isolated more than a

grain of morphine from the liver, bile and intestine, but

he could not say how much of the morphine was found

in each of these. The testimony showed that the poison

had been swallowed some hours before death. The writer

was asked whether in his opinion the deceased would take

morphine for the purpose of rendering suicide by drown-

ing painless.

He could form no expert opinion on thnt subject. He
could testify that in his opinion the deceased would not be

in a condition to carry out the several steps that were
necessary to commit suicide in the manner indicated,

because enough of the morphine had been absorbed to in-

duce narcosis. He could also testify that narcosis would
greatly facilitate the murder of the deceased by drowning
in the manner described. It may be added that much
valuable information could have been gained had the

writer consulted with the chemist before the examination

for morphine was made.
The accused became convinced of the weakness of their

defence—that the deceased had taken morphine to render

suicide by drowning painless—and confessed to the

murder.

A woman drank a glass of a beverage, her husband
tasted the beverage, the remainder of the contents of a

bottle of which he had poured into a glass; he complained
that it was too bitter and threw it out Both had con-

vulsions ; the woman died. The beverage had been pur-

chased by the case, which was kept in the cellar, and the

bottle had been opened immediately before the incidents

described. The nature of the convulsions suggested poison-

ing by strychnine, and a few drops of the beverage,

obtained by draining the glasses and the bottle, were sent

to the writer for examination. He was able by means of

experiments on frogs to estimate that the bottle contained

about four grains of strychnine; the amount present in

the specimen submitted was far too small to be isolated in

pure form and weighed, hence a chemist could not have

determined the amount present by chemical moans.

A pharmacologist would deduce from the foregoing facts

some valuable evidence. It suggests that the deceased died
• as a result of murder or suicide ; that the one who placed

the strychnine in the bottle knew about how much would
be necessary, because much leas would not have proved

fatal when a glass of it was taken, much more would have

rendered the beverage intensely bitter and unfit to drink.

Since most members of the laity have only the vaguest

ideas of the actual amounts of various poisons required to

cause death, the fairly accurate adjustment of the dosage

in this case points strongly to the fact that the guilty

person was a nurse, chemist, or physician, or had made
careful inquiry of one so informed. Few persons pre-

viously possessing such knowledge would, in the natural

course of events, have both the motive and the opportunity

to add poison to the beverage kept in the cellar of the

deceased.

If the husband merely "tasted" the beverage, he did

not take enough strychnine to cause convulsions. Were
they feigned? Careful investigation could easily have

shown the facts in the case. More of the circumstantial

evidence in this case might be added, but the writer was

given to understand that his duties in the matter ended

when he reported the approximate amount of strychnine

present in the beverage. Enough has been said, how-

ever, to show that the active co-operation of a pharma-

cologist would be valuable to a prosecuting officer in such

a case.

A man took one of ten powders that had been prescribed

for him and vomited every day for many weeks there-

after. Tt was charged that the pharmacist who com-,

pounded the presc ription made a mistake resulting in this

illness. The writer was asked to examine one of the pow-

ders in order to determine whether :i mistake had been

made; a copy of the original prescription was sent with

the powder. The examination showed that the pharmacist

had iudeed made a mistake, but it was of such a character

that no possible harm could result from it, as the sub-

stance substituted was practically identical with that pre-

scribed, and furthermore, the powders dispensed could

by no possibility induce vomiting of the character de-

scribed.

It may be stated in passing that many people look upon
any mistake made in compounding a prescription as cer-

tain to cause injury, and there is a widespread disposition

to claim damages when there is evidence of a mistake of

this character, but in truth the precautions commonly ob-

served in reputable pharmacies render serious mistakes

rare, though minor mistakes are not very uncommon.
A man drank part of the contents of a bottle, was taken

seriously ill shortly thereafter and was treated by a physi-

cian employed by the establishment that furnished the

liquid by mistake for another substance. Contrary to the

advice of the physician the man left the establishment

within a few hours, but was taken ill and was removed to

a hospital where he remained a few days. After recover-

ing, apparently, he went to his home and died about three

weeks after drinking the fluid mentioned.

The writer was asked at ten o'clock a.m. whether he

could testify in court at two o'clock p.m. that the liquid in

question was not a poison. He replied that he could not,

because it is a poison. He stated that he could testify

that the liquid was not the cause of death. He suggested

that a postponement be obtained, that a transcript of the

records of treatment and of the Bymptoms exhibited by the

deceased be obtained, in order that these symptoms might
be compared with those induced by poisoning by the liquid

in question. As far as the writer was able to learn the

suit that had been instituted for damages was dropped.
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It was very easy to show that the liquid did not cause I

death in this case.

The laity and many members of the legal profession
'

have only vague idens regarding poisons, the word having

a sinister meaning to the average mind, so that it is often i

difficult to convince one when he has suffered serious in-

jury following the taking of a poison through mistake,

that the poison is not necessarily responsible for his in-

juries. It must be remembered that poisons arc frequently 1

taken by mistake by those who arc ill and who would not

otherwise have occasion to take any drug. Indcr such

circumstances the poison may induce violent symptoms
after which the effects may pass away completely, but
that does not mean that the disease from which the patient

suffers may not continue to grow worse exactly as it

would had the poison not been taken. When a patient

dies under such circumstances it is easy to attribute his

death to the poison taken through error.

While a patient might be entitled to damages for the

pain and discomfort induced by the poison in such a case,

this is wholly apart from the far more serious question of

whether death is the result of the mistake that resulted in

his taking the poison. A somewhat analogous condition

was presented to the writer after a physiciau had stated

that a mistake of this character had caused injury. Death
did not result in this case. The writer declined to testify,

as he was convinced that the relatively slight mistake was
not responsible for the symptoms attributed to the poison.

Such cases demand the close co-operation of the physician
and the pharmacologist

Experiences such as these just detailed might be multi-
plied indefinitely if one were treating of the subject ex-

haustively, but it is believed that the cases cited suffice to

show that the pharmacologist may often give valuable aid
in the solution of medico-legal problems.

PROFANITY AS A CRIME

What is profanity and when is its use a crime? To
what penalties and punishments do we subject ourselves

when we give vent to our outraged feelings with a hearty

and full-mouthed "damn," say, when the player on the

team we are rooting for drops the ball at a critical moment
and lets in the winning run in a World Series game?
That there may be "a plenty" is evidenced by the pro-

visions of numerous statutes and ordinances penalizing

profanity, depending on the time and place of the out-

burst and ranging from a fine of one cent to one thousand
dollars or imprisonment for as much as six months, or

both, according to the bent of the particular judge hav-

ing our fate in his hands. Thus it has been Baid of an
ordinance adopted by the board of supervisors of the city

and county of San Francisco, imposing a penalty on a

person using profane language tending to create a breach
of the peace, of a fine not exceeding one thousand dollars

or imprisonment not exceeding six months or both: "We
can conceive of many cases in which a fine of one thousand
dollars and an imprisonment for the term of six months
would not be an unreasonable punishment for the utter-

ing of profane and obscene language in the presence of
other persons. Whether the offense in any particular case

is sufficient to justify such punishment must be determined

by the court before whom the offense is tried." Ex p.

Mill-er, 89 Cat. 41. Does the existence of such an ordi-

nance deter for one moment the exasperated fan from giv-

ing forcible expression to his feelings? Knowledge of

mankind tells us no, and a review of the history of the

drastic legislation enacted from time to time to improve

and safeguard the morals of the people and the enforce-

ment of such legislation gives us one of the reasons why the

ordinary everyday citizen is not frightened or curbed by
such laws. Our statute books abound with laws which
though technically still the law have, as Cleveland would
have said, fallen into innocuous desuetude. They lie

dormant, as in an indefinite period of hibernation, a monu-
ment to the so-called strength of the moral sense of a

community in enacting a law, and its lack of moral stamina

in enforcing it. There is always a man or set of men ready

to cry, "Forbid it by law !" And a statute has come to

be the accepted cure-all for our bad habits. Once passed

we are apt hypercritically to say: "We have laid low this

hideous mennce to our morals, we have beheaded it with

the flaming sword of 'Be it enacted' and now we can do

as we d n please." If not expressed in words, our
actions daily proclaim the sentiment and show our real

feeling toward legislation which we deem over harsh and
an encroachment on our constitutional rights and liberties.

In this class may be included some of the statutes designed

to prohibit and punish profane swearing, commented on
more fully later in this article.

In answer to the question what is profanity, it may be

said that it is closely akin to blasphemy, being in its

nature a form of blasphemy. The latter, according to the

most precise definitions, consists in maliciously reviling

God or religion, while profanity or swearing, ordinary

"cussing," as commonly understood, consists of words that

are an imprecation of future divine vengeance. It is not

absolutely necessary, however, that the name of the Deity
be used to constitute profanity. Any words importing an
imprecation of divine condemnation will suffice. Thus on
a charge of a misdemeanor in using profane language in

the presence of a female, it has been held that a conviction

could be had on proof that the defendant used to a female
the words "arrest and be damned." Foster v. State, 99
Ga. 56, 25 S. 613, wherein the court said: "If the

accused had said, 'Arrest and be God damned,' he surely

would have been guilty of using profane language. And
when the word 'damned' is used in the same sense as 'God
damned,' wo think the omission of the word 'God' is im-
material ; for if the word 'damned' is used in a sense 'im-

porting an imprecation of future divine vengeance,' it is

profane whether the name of the Deity be called or not . .

.

Wc think it manifest that the words spoken by the accused

were used in an irreverent sense relatively to the Almighty.
They amounted to the same thing as taking the name of
God in vain in a way calculated to impair the respect and
reverence due to Him as the Creator and Judge of the

world ; and this is the very thing which, in our opinion,

the statute intended to prohibit in the presence of a
female." Likewise the words, "You are a damned rascal

and a damned liar" have been held to constitute profanity,

being tantamount to a condemnation through divine im-
precation. State v. WUey, 76 Miss. 282. On the other

hand, according to the Supreme Court of the same state

you may tell any one you do not like or are displeased with
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to "go to hell" without being guilty of profane swearing.

Sarulfonl v. Slate, 91 Miss. 158. The court could evi-

dently see in the words no prayer for a divine curse, nor

an imprecation for divine vengeance, but classed the ex-

pression "go to hell" along with such expressions as "go

to blazes," "go to Halifax" and other expressions of a

similar nature which frequently assail the ear and grate

upon the sensibilities, but which are in no sense con-

sidered profane. The lack of the necessity for obedience

or power to enforce the order seems ahjo to have influenced

the decision, the court saying that it was "simply a rude

request or order to go to hell, with no necessity to obey,

no power to enforce obedience, and no intimation that the

irresistible Power had condemned, or was invoked to con-

demn, them to go to bell." So in at least ono state you

may lawfully tell a man to "go to hell" but you cannot

damn him—a little confusing it must be admitted.

Profanity in itself is not a crime. Unless made so by

statute or indulged in before others aud in such manner

as to become a nuisance, it is not punishable. A man may
go off alone out of the hearing of others and cuss him-

self and the world in general until he is blue in the face,

and suffer no penalty aside from that indicted by his own
conscience. But if indulged in publicly to such an extent

as to become a nuisance, it is an indictable offense, it being

well settled that public profane swearing as well as blas-

phemy, was an iudictable offense at common law, owing

doubtless as well to the fact of its tendency to disturb the

peace and corrupt the morals of the community, as to

undermine the foundations of Christianity, which was re-

garded in a certuin sense as a part of the common law of

the land. Thus we see that at common law the gravamen

of the offense of using profane language is in its being

a public or common nuisance. A man had a perfect right

to "cuss" so long as he did not annoy others; he was sub-

ject only to the old maxim "sic utcrc tuo ut non alienum

laedas," which governed our actions in the days when
personal liberty and constitutional rights were respeetec

and there were no such things as eighteenth amendments.

Even under the common-law rule you were allowed a little

leeway in the matter of swearing. Thus the single utter

ance of a profane oath, not repeated or in a loud voice, has

been held not ordinarily to be indictable per sc. Gaines

v. Stale, 7 Lea (Tenn.) 410; Young v. State, 10 Lea

(Tenn.) 165. A single oath, however, might by its terms,

its tones or manner, constitute under the peculiar circum-

stances of the case a nuisance. State v. Graham, 3 Sueed

134. But even then you had a chance, as whether it con-

stituted a nuisance was held to lie a question for the jury

under a proper charge. Young v. Slate, 10 Lea (Tenn.)

165. The doctrine of plurality in oaths has also been ex-

tended to occasions, as in at least one case it was held that

profane and loud cursing at a public meeting house on a

single occasion whereby the members of a singing school

were disturbed, did not amount to an indictable offense,

though the judge delivering the opinion took occasion tc

give warning that a repetition or long continued indul-

gence might become a public nuisance. State v. Baldwin.

18 N. C. 19S.

The punishment meted out to swearers by the com-

mon law, however, did not long satisfy those who had the

morals and good name of their communities at heart, and
in a number of jurisdictions statutes have been enacted

against the use of profane language, especially in publio

places. Those statute* are based on the power of a state

to prevent and punish disorderly conduct, or conduct tend-

I

ing to a breach of the peace, and are not as a rule founded

on the law of nuisances as was the indictment for pro-

fanity at common law. These statutes are strictly con-

strued and the accused is given the benefit of all doubtful

questions. Thus it has been held that such statutes apply

only to spoken words. Williams v. Stale, 117 Ga. 13, 43
S. K. 507. Similarly in Reg. v. Bell, 25 Ontario 272, it

was held that a by-law of the city of Toronto which pro-

|
vided that "no person shall make use of any profane Hwear-

i ing," etc., was not applicable to profane language used in

a private office in the custom house. So a statute against

disturbing the peace by going into a private house and
using profane language is not violated where the occu-

pants of the house use profane language to each other.

Melver v. State, 34 Tex. Cr. 214.

The statute which will most appeal to sincere "eussers,"

however, is a Georgia statute which provides that "any
' person who shall, without provocation, use to, or of, an-

I
other and in his presence, opprobrious words or abusive

i language, tending to cause a breach of the peace, or who
shall, iu like manner, use obscene and vulgar or profane

language in the presence) of a female, . . . shall be guilty

of a misdemeanor." Penal Code, § 396. Of course a man
must not go up and down the highways and byways leav-

j

ing a blue streak of profanity in his wake without any
provocation whatever. But if provoked—Ah, that is an-

other matter. The Georgia legislature had evidently bit

its thumb with a hammer, or stubbed ita toe on a crowded
thoroughfare and fallen flat in the street much against its

peace and dignity. "Provocation!" What a saving word

!

: Doubtless the members of the Georgia legislature had

I played golf and appreciated the feelings of the devotee,

;

though a dub at the game, who remarked to the parson

when remonstrated with for his language on topping a
: drive: "Oh, hell, Doctor, when a man takes a damn little

stick and tries to knock a damn little ball in a damn little

hole, how in hell is he going to keep from cussing
!"

It has been held under that statute that the use of pro-

fane language in the presence of a female, with provoca-

tion, does not come within the statute, even though the

provocation which causes the words is not given by the

female. Kay v. Stale, 113 Ga. 1065, 39 S. K. 40S;

j
Hardin v. State, 114 Ga. 58, 39 S. E. 879. If the pro-

; fane language is used in the hearing of the female, to the

knowledge of the defendant, it is sufficient. Roberts v.

State, 123 (3a. 505, 51 S. E. 505. It must be shown that

I

the defendant knew that a female was within hearing or

that he used the language under such circumstances that

he must have known of that fact. Hardin v. Slate, 114
Ga. 58, 39 S. E. 879. Thus where the language was used
on a public road near a dwelling house, and a female was
in the house and heard the language, but it did not appear
that the accused knew who constituted the members of the
household, it was held that the evidence did not warrant
a conviction. ParA* v. State. 110 Ga. 760, 36 S. E 73
The use of the words "a damned highway robber"' in a

public restaurant, in a violent and abusive manner and in

a voice so loud that it could have been heard on the street,

according to the North Carolina court, came within an
ordinance against disorderly conduct. State v. Sherrard,
117 N. C. 716. Unfortunately for the cusser in this in-

stance his outburst took place across the line where the
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doctrine of provocation does not seem to be eo well estab-

lished as in Georgia.

Some statutes make profanity in. the presence of a

judge or justice punishable in a summary manner by way
of iine, but other officers of the law, notably police officers,

are not so protected Any protection which a police officer

may have must be found under the doctrine penalizing

profanity as tending to a breach of the peace, and the courts

are not agreed as to how far that doctrine will protect

him from a "cussing." Thus in a New York case (Peo-

ple v. Lukowsky, 94 Misc. 500, 159 N. Y. S. 599) it was
said: "I do not think that any remark, however insulting,

addressed, whilo under lawful arrest, to the police officer

making the arrest (there being no evidence that the re-

mark was made in a loud voice or public manner), can

be deemed disorderly conduct tending to, or intended to

provoke, a breach of the peace. The law does not con-

template that the officer would assault a person in his cus-

tody by reason of a remark addressed to him, yet in no
other way could the remark tend to provoke a breach of the

peace." In a later Now York case, however (People v.

Fulton. 58 N. Y. L. J. 1034), a driver who made a pro-

fane and abusive answer to a public officer who had cau-

tioned him against the use of a wagon which was liable to

brenk down and obstruct traffic was held to be guilty of

disorderly conduct. In line with the Lukowsky case is

one from North Carolina (State v. Moore, 166 N. C. .'171 ).

It there appeared that a woman on being cautioned by a

policeman not to drive a certain way, replied that she

would drive "where she damned please." Holding that

she was not guilty of violating an ordinance forbidding

cursing on the streets loud enough to be heard by those

passing by, the court said: "We will not venture to enter

upon any casuistical discussion of the question whether the

word 'damn' is profanity or not, as our decision of the easo

does not require it The speech of the defendant was not

nice or refined, but this does not, of itself, render it

criminal. Disorderly conduct is a species of nuisance, and
it may be a violation of the ordinance without necessarily

being indictable at common law (S. v. Shnrard. 117 N. C.

710), as it is a minor offense, below the grade of u mis-

demeanor, and not known to the law as n separate and dis-

tinct crime, except a* made so by statute or municipal
ordinance. Conduct can hardly he descrilwd as dis-

orderly unless it tends in some degree to disturb the

peace or good order of the town, or hns a vicious or in-

jurious tendency. . . . We do not think it was contem-
plated by the municipal authorities of Spencer that the

offense described in the evidence should be punishable.

It is clearly not within the provision of the ordinance; nor
was the good order and peace of the community inter-

rupted by defendant's acts or conduct. It was merely a

strong, intensive, and perhaps vehement way of expressing

her displeasure, when irritated by what bad just happened.
. . . The defendant expressed her displeasure, or futile in-

dignation, a little too strongly, and should not have used
so indecorous an expletive in doing so. but it did not reach

beyond the ears of the policeman, and hardly made a
ripple on the placid surface of municipal peace."

The Georgia court sides with the cop, and while ordi-

narily clinging to the saving exception of provocation, does
not consider a mere arrest to be sufficiently provoking. In
Elmore v. Stale, 15 Ga. App. 461, a man after arrest and
"without provocation" told the sheriff in no uncertain

language just what he thought of him. Holding him to

be guilty of a crime the court said: "The law assumes

that an officer entrusted with its enforcement will himself

be guided by its mandates and controlled by its limita-

tions ; and since he may not legally assault one in his cus-

tody because of opprobrious words or abusive language,
' it further assumes that he will not for such a reason as-

i

sault bim illegally. Nevertheless, an officer is entitled to

the same protection from opprobrious words or abusive

language which the law affords to the private citizen; and
in fact it would appear that an officer would be more en-

titled to such protection, because of the very fact that he is

prohibited from protecting himself by force against any

|

insults coming from one legally in his custody. Then,

too, an officer should not be tempted to disobey the law,

which wisely prevents him from replying with a blow to

the vilest of verbal affronts from one in his legal custody,

by the consciousness that, because of his assumption of

the obligations and restraints of office, he has been shorn

of that protection which is afforded to the humblest private

citizen, and that even the grossest insults offered to him,

uuder such conditions, must go unredressed, unless forcibly

resented at the time. While such words or language will

not justify an assault and battery by him upon one in his

:

custody, such words may yet tend to cause him to forget
1 the hampering restraints of office and produce a breach of

j
the peace, and where the words or language used by a

j

prisoner to an officer having him under arrest are of such

character as would naturally tend to bring about a breach

I

of the peace where addressed to a private citizen and not

|
to one restrained by official obligations, the words aro

: nevertheless criminal, notwithstanding the officer cannot

lawfully resent them at the time. We do not think it

can be logically maintained that if opprobrious words or

abusive language which would, under ordinary circum-

stances, tend to cause a breach of the peace should be ad-

!
dressed to one so situated at the time that such words

j

could not for the moment cause a breach of the j>eace, their

I

criminality would be destroyed because the existing cir-

cumstances put it out of his power to immediately resent

:
them. Suppose that one, at a safe distance and out of

hearing of any other than the person to whom lie spoke,

addressed such language to one locked in a prison cell or on
the opposite bank of an impassable torrent, and lience with-

out power to respond immediately to such verbal insults

by physical retaliation, could it be reasonably contended
that becanse no breach of peace could then* follow, the

stntute would not be violated? To illustrate further: if

one privately addressed opprobrious words or abusive

language to a paralytic, utterly unable to break the peace
by any net of physical violence, could it be said he would
not violate this statute, simply because the physical in-

capacity of the man he so addressed made it impossible

for his words to produce a breach of the peace by the

offended person, and hence that such words or language

would not tend to produce a breach of the peacol If

words used would naturally and ordinarily tend to produce
1

a breach of the peace when addressed to a normal man, not
' prevented by circumstances or physical limitations from
properly resenting them by an assault and battery on the

!

person of the offender, surely words of like character when
addressed to one who is prevented by the solemn obliga-

! tions of office from resenting gross insults (and therefore

I
is legally as helpless «s a paralytic) would contitute an
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offense under the statute, where no provocation for them

appears. Again, though, on account of circumstances or

obligations imposed by office, one may not be able at the

time to assault and beat another on account of such lan-

guage, it might still tend to cause a breach of the peace at ,

some future time, when the person to whom it was ad- ;

dressed might bo no longer hampered by physical inability, 1

present conditions, or official position.''

Nor is the cop without friends in Indiana and Michi-

gan where the rule laid down in the Georgia case is in

effect. In Missouri the lower courts are not agreed on the

question. Thus in Safero v. Coffey, 113 Mo. App. 675,

it was held that a peace officer's personality was merged

in his official character and could not be disturbed by pro-

fane language used by one of a crowd he was endeavor-

ing to disperse, that it was his duty to deal with disturbers

of the peace and that he would not be permitted to shirk

his duty and invoke the protection of the law on the

ground that his peace was disturbed. On the other hand

in De Soto v. Hunter, 145 Mo. App. 430, the court held

that it was against the peace and dignity of the common-
wealth to "cuss the cop," that such outbursts were mani-

festly calculated to disturb the peace of a person even

though he be a police officer and accustomed to more or

less unkind remarks from boisterous individuals.

The great majority of the statutes against profane

swearing are directed to a prevention of the harm such

language may do others and therefore in order to come
within the ban of the statute the swearing must be done

publicly in the presence of others. But there are statutes

which are aimed at the offense of cursing and swearing in

and of itself unconnected with the public, or the effect

upon others. The penalties prescribed seem to be for

the individual wickedness of the act without any reference

to the annoyance to others, and the injury to society. Of
Buch a nature is the old English statute penalizing pro-

fane swearing, and this is apparently true of an Arkansas
statute under which a conviction was had for the use of

profane language not publicly used, the court saying that

the statute did not require that the profane language should

be publicly used in order to constitute a crime. Boden-
hamer v. State, 66 Ark. 10, 288 S. W, 507.

That the English statute, though still legally alive, is

in actual effect a dead letter, is pointed out in a recent

article in the Law Timet. The author of that article tells

of a recent prosecution under that statute of two men
accused of swearing to themselves, where the police magis-

trate dismissing the case stated that many of his ac-

quaintances deliberately swore, and as long as other people

were not annoyed, bad language was no offense. Thus we
find a typical instance of a law enacted in response to the

exaggerated or misdirected moral sense of a community
which is in effect repealed by the common sense of that

same community. Lacking the courage actually to repeal

the law, we accomplish the same result through obscure

amendments, judicial interpretation, and imperfect or

negligent means provided for its enforcement Thus
through public opinion we have established a kind of super

legislature which does not hesitate to repeal a law which

the ordinary legislator would not dare to attack in the

halls of a duly constituted law making body. Though
lacking the legal and timely effectiveness of a duly enacted

law a repeal by public opinion may nevertheless be accom-

plished and the most rigidly perfect and proper statute

gradually whittled down to ineffectiveness.

With no wish to enter into a controversy over the liquor

question, the author cannot refrain from calling attention

to the history of the. prohibition movement and the drastic

legislation in which it culminated as a striking example
of so-called moral legislation which if it follows the course

of other attempts to legislate morals into the people is

doomed to amendment and partial repeal by public opin-

ion, though practically impregnable from direct attack in

the halls of legislative bodies. We all know of the attitude

of the public toward those engaged in making home brew
and other mild forms of violation of the law. Few look

upon or think of their fellow citizens so engaged as crim-

inals, and if a man is not a criminal in the eyes of pub-

lic opinion he cannot be made so by the mere enactment

of a statute.

And so with profanity in and of itself. While still a

crime in England and in some of our states, prosecutions

for the offense have become exceedingly rare. Though
always technically criminal and as such punishable, it is

seldom punished.

Mison Bbonauou.

dL&ses of llrxttrtst

Validity of Contract Rwjtiring On'e to Whom Gasolene

Pump is Loaned to Purchase Supplies from Lender.—In

Quincy Oil Co. «. Sylvester (Mass.) 130 N. E. 217, it was held

that a contract by which a retail dealer in gasolene agreed io

purchase all his supplies from the company loaning him a pump
with which to handle the gasolene, in default of which he would

be compelled to pay for the pump, was not void as contrary

to public policy. The court said: "The main contention of the

defendants is that the contract is void as against public policy.

Under modern trade conditions a contract is not void at common
law because it imposes restraint upon competition, unless that

restraint is unreasonable, and tends to the prejudice of the public.

When, on considering the contract in the light of the business

and situation of the parties and the circumstances with refer-

ence to which it was made, it appears that the restraint con-

tracted for is for an honest purpose, is only such as affords a fair

protection to the legitimate interests of the party in whose favor

it is imposed, and not so large as to interfere with the interests

of the public, the restraint is beld to be reasonable, and the

contract is valid. Meyer v. Estes, 164 Mass. 457, 32 L. R. A.

283, 41 N. E. 683; Rackcniann v. Riverbank Improv. Co., 167

Mass. 1, 57 Am. St. Rep. 427, 44 N. E. 990; Anchor Electric

Co. v. Hawkes, 171 Mass. 101, 41 L R. A. 189, 68 Am. St. Rep.

403, 50 N. E. 509; Com. v. Strauss, 188 Mass. 229, 74 N. E. 308 ;

New York Bank Note Co. v. Kidder Press' Mfg. Co., 192 Mass.

391, 78 N. E. 463 ; 6 E. C. L 789. The contract under consid-

eration was not invalid merely because the plaintiff offered the

loan of the pump, valued at $452, to induce the defendant to

sell its gasolene exclusively. See Butterick Pub. Co. v. Fisber,

203 Mass. 122, 133 Am. St. Rep. 283, 89 N. E. 189. It cannot

be said that this, and the restriction that other oil should not

be u«ed in the plaintiff's pump, were greater than was necessary

for its protection. Tho defendants had use of the equipment

free of charge, and paid only the current market price for the

pnolono. They were free to terminate the contract at any time

by purchasing tho equipment. On the facta disclosed we cannot

say that the agreement was unreasonable as between the parties

or prejudicial to the interests of the public."
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Admissibility is Evidence of Letters Addressed to Ac-

cused and Focnd ik His Possession.—In State v. Payne

(Wash.), 200 Pac 314, a prosecution for criminal syndicalism,

it wa* held that a letter written by the secretary-treasurer of a

branch of the I. W. W. organization, addressed to the accused

and found in bis possession at the time of his arrest, wan properly

admitted in evidence against the accused. The court said: "He

contends that the letter was wrongfully received in evidence

against him, on the theory that a defendant cannot be held re-

Rponaible for the assertions contained in letters which may be

written to bim. In support of his argument, he quotes from

the case of State v. Roberts, 95 Wash. 310, 163 Pac. 779, to the

effect that: 'It is well established, not only in reason, but by

authority as well, that letters written by a third party to one

who is charged with a crime are not to be taken as an admission

against bim, but are to be rejected as hearsay.' While the

general rule is as stated by us in that case, there are exceptions,

one of which was noticed by us in the opinion in that case, for

we there said: 'But this rule has a well-defined exception: "Let-

ters written to a party and received by him may under some

circumstance* be read in evidence against him; but, before they

can be received aa admissions against him, there must be some

evidence besides the mere possession showing acquiescence in

their contents, as proof of some net or reply or statement."

Jones, Evidence (2d Ed.) $ 269.' In the case of Spies v.

People, 122 III. 1, 12 X. E. 865, 17 N. E. 898, 3 Am. St Rep.

320, the rule is laid down as follows: 'In the celebrated trial

known as the Anarchist Case, it was held that an unanswered

letter found in the possession of a defendant may be received

in evidence as in the nature of an admission, if, from its terms,

it may be gathered that he invited it, or if evidence is adduced

that he aetcd it.' The letter in question here comes within the

recognized exception to the general rule, for it is written on

the usual letter head of the I. W. W. and is an answer to a

letter written by the appellant. It reads in part as follows:

'Received yours of the 18th. I am glad you got safely back

among the stumps once more, and I am sure a few weeks' work

there will do you a great deul of Rood. Have not heard from

any of the fellow workers in Seattle since you left here, and

if I do get any news will keep you posted. . . . With best wishes,

and hoping to hear from you again soon, I remain, vours for

One Big Union

Right to Annulment or Makkiaof. Entered Into Under
Fictitious Name.—That a man, to induce a woman to marry

him, assumes a fictitious name and misrepresents his place of

residence and his social and financial standing, is not, it seems,

a ground for annulment of the marriage. It was so held in

Chipman v. Johnston (Mass.), 130 X. E. 65, reported and anno-

tated in 14 A. L. R. 119, wherein the court said: "It is not every

error or mistake into which an innocent party to a marriage

may fall, even though induced by disingenuous or false state-

ments, silences, or practices, which affords ground for its annul-

meot. Manifestly wicked deception was perpetrated upon the

petitioner. That alone is not enough to vitiate a marriage duly

solemnized and fully consummated. Frand, in order that it be

ground for annulment, must go to the essentials of the mnrriape

relation. The law in this particular was succinctly stated by

Chief Justice Bigelow in the leading case of Reynolds r. Rey-

nolds, 3 Allen 605, at page 607, in these words: 'In the absence

of force or duress, and where there is no mistake as to the identity

of the person, any error or misapprehension as to personal traits

or attributes, or concerning the position or circumstances in life

of a party, is

9 in life
j

no good I

cause for divorce. . . . These are accidental qualities,

not constitute the essential and material elements on which the

marriage relation rests.' The petitioner was not mistaken in the

identity of the respondent. He was the human being whom

Bbe intended to marry. He did not impersonate another. Even

though she was deluded as to his name and place of residence,

that did not affect his personality. His representations as to

relatives in another part of the country merely affected, at most,

his social standing. It does not oppear that they were known

to the petitioner. Doubtless the false representations of the

respondent would have justified the petitioner in breaking an

agreement to marry, and in refusing to execute the contract, if

she had ascertained the facts in time. Van Houten v. Morse,

162 Mass. 414, 20 L. R. A. 430, 44 Am. St Rep. 373, 38 N. E.

705. After the ceremony of marriage and the subsequent co-

habitation, brief though it was, a change of status took place,

affecting both the parties and the community. A relation thereby

sprang into existence, which, for important reasons, the law

recognizes and takes under its protection. It is a relation which

cannot be lightly disregarded. It might affect the legitimacy of

the posterity of the parties."

LiAinuT* KM Stoppino Payment of a Check—In Patterson

v. Onkes (Iowa) 181 N. W. 787, it was held that a drawer who

stops payment of a check is answerable to the holder for the

consequence* of his conduct, and the fact that the check was

given as earnest money on a contract for the purchase of real

estate, does not prevent an action thereon against the drawer

on the theory tlutt the cause of action on the sale contract would

thereby he split. The court said: "It is argued by appellant

that the court was in error in directing a verdict on the ground

that the action was prematurely brought, and that suit could

not be maintained on the checks separate and apart from a suit

for a fulfilment of the contract of purchase of the land referred

to. This is really tbe only question in the case. This suit is

not a suit for specific performance of the contract for the pur-

chase of land, nor is it a suit for damages for a breach of said

contract. The appellant's petition is based wholly upon the

two written instruments, and he seeks recovery of a money judg-

ment because the appellee had stopped payment on said checks,

and because the bank had refused, because of such instruction,

to pay and honor the same. It is true that the appellant alleges

in his petition Hint the checks were given as a part of a trans-

action for the purchase of a farm, and as earnest money. The

answer was a general denial. Stated in another form, the appel-

lant's petition does no more thnn state a cause of action upon

two checks', which, it is alleged, were executed and delivered

to the appellant for a valuable consideration, and upon which

payment has been stopped by appellee. It is alleged that at

said time the appellee had ample funds in the bank to meet such

cheeks. The question is : Could this action be maintained on the

checks at said time, or was the same prematurely brought f

Under our Statute (Code Supp. 1913, 4 3060al85), a check is

payable on demand. Where the drawer of a check stops pay-

ment thereon, he is liable to the holder of tbe check for the

consequences of his conduct. In such event the relations between

the drawer and the payee become the same as if tbe chock had

been dishonored and notice thereof given to the drawer. Tbe
effect, so far us tbe drawer is concerned, is to change his con-

ditional liability to one free from tbe condition, and his situa-

tion is like that of the maker of a promissory note, doe on de-

mand. Usher e. A. 8. Tucker Co. 217 Mass. 441, L. R. A.

1916F, 826, 105 N. E. 360; Albera v. Cwmmercial Bank, 85

Mo. 173, 55 Am. Rep. 355; Brown e. Cow Creek Sheep Co.

21 Wyo. 1, 126 Pac. 886."
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Right or Person Oct on Bail to Writ of Habeas Corpus.—
In Hyde r. Kelson (Mo.) 229 S. W. 200, reported and annotated

in 14 A. L. R. 339, it wan held that habeas corpus does not

lie to secure tbe release of one at large on bail. Said the court:

"It is uniformly held that tbe writ will not lie where one is

at large on bail bond. It was held in Ihe learned opinion of

Walker, J., in State ex rcl. Harker r. Wiirdctnnn, 254 Mo. 501.

loo. cit. 572, 163 S. W. 852: 'The test, therefore, as to the right

to this writ is the existence of such an imprisonment or deten-

tion, actual though it may be, as deprives" one of the privilege

of going when and where he pleases (Uurd on Habeas Corpus,

pp. 200 et seq.) ; and upon such restraint beiug alleged, the

court or judge will, in the exercise of discretion, determine

whether the individual liberty of the petitioner and the demands

of justice, if the petitioner is being held under the warrant or

process of a court, authorize the issuance of the writ. It is

said that the writ of habeas corpus is intended for the benefit

of all persona who may be deprived of their liberty without suf-

ficient cause. An BCtual restraint is necessary. to warrant inter-

ference by habeas corpus; but any restraint which precludes

freedom of anion is sufficient and actual confinement in jail is

not necessary. Persons discharged on bail are not restrained

of their liberty so as to he entitled to discharge on habeas corpus,

but upon their surrender to tbe proper officers by their sureties

it has been held that habeas corpus will lie. So, if the person

who has been released on bail surrenders himself of his own

accord, it is held in several jurisdictions that habeas corpus will

not lie. 21 Cyc. 288-290, where many cases arc cited in the

notes. In Johnson r. Hoy, 227 U. S. 243, 57 L. ed. 497, 33 Sup.

Ct. Rep. 240, Mr. Justice Lamar said: 'But even if it could be

claimed that the facts relied on presented any reason for allow-

ing him a hearing on the constitutionality of the act at this time,

the defendant would not be entitled to the benefit of the writ,

because since the appeal he has given bond in the district court

and has been released from an-est under the wan-ant issued on

the indictment. He is no longer in the custody of the marshal

to whom the writ is addressed, and from whose custody he geeks

to be discharged. Tbe defendnnt is now at liberty, and having

secured the very relief which the writ of habeas corpus was in-

tended to afford to those held under warrants issued on indict-

ments, the appeal must be dismissed.' See opinion by Justice

Miller in Wales v. Whitney, 114 U. S. 564, 29 L. ed. 277, 5

Sup. Ct. Rep. 1050, where the question is thoroughly examined.

The sum of the matter is that a prisoner released on bail is at

liberty and that one at liberty is not imprisoned."

Upset as Collision Within A i'tomobile Insubani.t. Policy.

—In Bell t?. American Insurance Co. (Wis.) 181 X. W. 733, it

was held that the insurance of an automobile against injury from

collision witb any other automobile, vehicle, or object, does not

include an injury due to the upsetting of the machine because

of one side sinking into soft earth, since the word "collision"

does not describe such an accident. The eoort said: "With the

definitions of lexicographers as a basis, it is easy to demonstrate

that the incident resulting in damage to plaintiff's automobile

constituted a collision. Thus: 'A collision is the "meeting and

mutual striking or dashing of two or more moving bodies, or of

a moving body with a stationary one." Century Dictionary.

'Object' is defined to be "that which is put, or which may be

regarded as put, in the way of some of the senses, something

visible or tangible." Webster's Dictionary. An automobile is

an object. Upon the overturning of an automobile, its forcible

contact with tbe earth constitutes a "mutual striking or dashing

of a moving body with a stationary one." Henee tbe forcible

(Noveuoee, 1021.

contact of the automobile with the earth, on the occasion of the

upset, constituted a collision.'" Upon its face this appears to

be good logic, but the conclusion is neither convincing nor satis-

fying. One instinctively withholds assent to the result. Tbe

reason is that it makes a novel and nnnsnal use and application

of the word •collision.' We do not apeak of falling bodies as

colliding with the earth. In common parlance the apple falls

to the ground; it does not collide with the earth. So with all

falling bodies. We s|>eak of the descent as a fall, not a colli-

sion. In popular understanding a collision docs not result, we
think, from the force of gravity alone. Such an application of

the term lacks tbe support of 'widespread and frequent usage.'

While it is true that insurance contracts should be construed

most strongly against the insurer, French v. Fidelity & C. Co.

135 Wis. 259, 17 L. R. A. (X. S.) 1011, 115 N. W. 869; KeDy
r. Fidelity Mut. L. Ins. Co. 169 Wis. 274, 4 A. I* R. 845, 172

N. W. 152, yet they are subject to the same rules of construction

applied to tbe language of any other contract. It is a funda-

mental rule that the language of a contract is to be accorded

its popular and usual significance. It is not permissible to

impute an unusual meaning to language need in a contract of

insurance, any more than to the language of any other contract

The incident causing the damage to the automobile here in ques-

tion is spoken of in common parlance as an upset, or 'tipover.'

If it were tbe purpose to insure against damage resulting from

such an incident, why should not such words, or words of similar

import, have been used? We cannot presume that tbe parties

to the contract intended that an upset should bo construed as

a collision, in the absence of a closer association of the two inci-

dents in popular understanding."

%m ^cljool Rotes

Jltiani/ Law School

The Albany Law School opened on September 20th with the

largest registration at an o|H-ning in its history. The Freshman

class numbers 117. This together witb tbe returning Junior and

Senior classes brings up the number in attendance to 285.

Two additions have been made to the faculty. Mr. Arthur L.

Andrews, who was Corporation Counsel of the city of Albany

for over twenty years, succeeded Judge Hcrrick as lecturer on

Municipal Law; Mr. Koland Kord has taken the lectures on

Xegligpnre. Additional work has been taken by other members
of the faculty by reason of Dean Ficru's relinquishing the Chair

of Procedure, having been succeeded by Mr. Oeorge Lawyer, who
has for many years been a lecturer on Contracts. Dean Fiero

retains all the other lectures heretofore given by him, inclnding

Kvidence, Kquity and Current Law. John C. Watson, who has

been Registrar for nine years, relinquishes that position and has

been made Assistant to the Dean. A. Vernon Clements succeeds

as Registrar.

The school has been very prosperous during the last two years,

especially so since Justice William P. Rudd succeeded to the

Presidency of the Board of Trustees.

Columbia University School of Law

The registration of students at Columbia Law School this year

sitows a number in excess of 600.
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Herman OLiphant, late of the University of Chicago, and Pro-

fessor Kiohard Powell, who has retired from practice to take

up a professorship in the aehool.

Cornell University College of Late

The School opened on September 26th, with an entrance class

approximately 75 per cent larger than the entering class of the

previous year. This is only the second year in which the new
entrance requirement of two years of college work hns been in

full effect, but the increase in the entering class indicates that

the new requirement is meeting with public approval.

Hon. Harrington Putnam, Justice of the New V'ork Supreme
Court, Appellate Division, Second Department, has been engaged

to deliver a series' of lectures on Admiralty in the spring of 1922.

Judge Putnam is one of tbo loading authorities of the country on

Admiralty.

Fordham University School of Law

Tbo Fordham Law School faculty voted last June to initiate

morning classes for the school year 1921-1922; this change ne-

cessitated an immediate increase in faculty membership, and

Lester B. Donahue, Harvard Law School 1908, and Joseph F.

Crater, Columbia Law School 1910, became members of the teach-

ing faculty.

The first year morning class—the only morning class now oper-

ating—was registered to the maximum several days before tbe

opening of school on September 22d ; maximum registration in all

entering classes at Fordham Law School is now limited to 150

and this number has been reached and passed in all three divi-

sions of the first year class, .tbe additional registrants being

received for some special reason entitling them to entry into the

school.

The total registration of tbe first year class at tbe school is

slightly in excess of 500, and the aggregate registration of the

school is approximately 1100 students.

With the extension of tbe morning school in tbe next two years

to the second and third year classes, the school will have become

fully developed as a day school, with an early evening session,

pursuing, as now planned, the same courses as those of the day

school.

University of Georgia Law Department

The session opened under most favorable conditions. The

faculty now numbers four regular teachers. Tbe election, at the

commencement Inst Jnne, of Honorable Andrew J. Cobb as a

professor, has added great strength to the faculty. He will have

charge of the subjects of Constitutional Law, International Law
and Roman Law. He brings to the school qualifications of unusual

excellence. He was for many years a teacher in the school.

Added to this experience he was a Justice of tbe Supreme Court

of the State, and after resigning that position was Judge of tbe

Superior Court of his circuit. The latter position be recently

resigned.

The enrollment of students lias already reached the high water

mark of last session and bids fair to break all previous records

as to numbers. The third year work has been in operation long

enough to demonstrate its many and great advantages. That year

is devoted to study in procedure and the practical side of the

profession, as well as to a modified system of case study.

University of Nebraska College of Law

Judge William O. Hastings after a long and distinguished con-

neetion with the University of Nebraska Law School has resigned

to re-enter the practice of law as bead of the firm of Hastings,

Kitchie, Mantz and Canady of Omaha, Nebraska.

Dean Seavey has been fortunate in securing Prof. Gustavus

H. Robinson. Prof. Robinson is a graduate of Harvard, A.B.,

LL.B., SJ.D., and has had marked success as a teacher at Tulane,

Missouri, and California law schools.

Tbe enrollment of the school is now 230.

Northeastern College School of Law

Northeastern College School of Law registration on September

30, 1921, shows one hundred ninety-seven men. Registration in

tbe Freshman class marks one of the largest Freshmen classes in

the history of the Bchool. The school is a high admission require-

ment evening school requiring high school graduation as pre-

liminary to entrance. Twenty to twenty-five per cent of the

students are college graduates. A considerable number of tbe

students are prominent business men engaged in various occupa-

tions. Enrollment is still going on and this number in all prob-

ability will be considerably increased.

University of Virginia Law School.

Frederick Deane Ribble, Petersburg, Va., has been appointed

acting assistant professor of law for tbe coming session of the

law school of the University of Virginia. Mr. Ribble will fake

the place of Annistead M. Dobie, a member of the law faculty

and former director of the University's Centennial Endowment
Fund, who has been granted a year's leave of absence. Mr. D^hie

will enter Harvard University in the fall for work in the grad-

uate law department of that institution.

Mr. Ribble, who is tbo son of the Rev. F. O. Ribble, Peters-

burg, Va., is a graduate of William and Mary College. He re-

ceived his master's and law degrees at the University of Virginia

and was instructor in the law schoul and conducted a course in

commercial law in the academic department last year. He served

on the editorial board of the Virginia Law Review and was

president of the Jefferson Literary Society.

William F. Cox, Jr., of Anderson, S. C, has been named grad-

uate instructor in the law department. Mr. Cox is a graduate

of Fumian Cellege and received his law degree from the Uni-

versity of Virginia last year. He served on the editorial board

of the Virginia Late Review.
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Michigan Bar Association.—The next annual meeting of the

Michigan Bar Association will be held in Saginaw in June.

County Jlixik of Alhanv Dkad.—County Judge Oeorgc Ad-

dington of Albany, New York, died in October. He was for-

merly Grand Chancellor of the Knights of Pythias.

Indianapolis Bak Association'.—A recent meeting of the

Indianapolis Bar Association was addressed by Cassius M. Shir-

ley on the subject, "The Country Practitioner."

Kansas Jcdof. Dkad.—Judge George Campbell of Oswego,

Kansas, formerly probate judge of Ixibett* county, is dead at

the age of 73. He practiced in Coffeyvillc for some years.

PaoinNXNT Four Warn Lawns Enters Business.—Harry

Hilgeman. prominent at the bar of Fort Wayne, Indiana, has
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given tip big practice to become general manager of the American

Textile Compnny.

Formkr-Memher op M issouri Supreme Court Dead—Judge
John M. Kannish, a former member of the Missouri Supreme
Court and of the State Public Service Commission, died in Sep-

Resignation of Countt Judge of 0*wego County, Xew
Yohk .—County Judge Henry D. CovilJe hn< resigned as judge of

Oswego county, Xew York. District Attorney Francis D. Cuikins

has been selected to fill tbe vacancy.

Washington Jurist Dead—Leandor H. Pratlicr. aged 78,

former Superior Court Judge of Spokane county, Washington,

died in September. He was born in Indiana and was a veteran

of tbe Civil War.

Vacancy in Xew Mexico Supreme Coi bt Filled.—Stephen
B. Davis of Xew Mexico has been appointed a judge of the

Superior Court of that state to fill a vacancy. He waa formerly

a resident of Middlctown, Connecticut

Deaths in tub Legal I'bofessiox op Iowa.—The death of

C. S. Stillwell of Waukoii, Iowa, occurred recently. He was a

native of New York, where he was horn in 1338. The death of

W. M. Jackson of Bedford is also reported.

American- Institute op Criminal Liw and Criminology.—
This organization will hold its annual meeting at tbe notel Gibson,

Cincinnati, November 18 and 1ft. The committee on arrange-
ments recently met in that city.

District of Columbia Attorney Passes Away.—Drath has

claimed Edward W. Byrn of Washington, D. C, a retired prac-

titioner. He was born at Cambridge, Man-land, and was jn-ad-

uated from Dickinson College in Carlisle, Pennsylvania, in 1870.

Fobmer Governor of Minnesota to Ph.ktht Law.—Former
Governor J. A. A. Burnquist has become a resident of Minne-

apolis where he will practice law, being associated with Jerome
Jackman, who has rcsigned^as assistant city attorney.

Demise or Leading Florida Lawyer.—Colonel Frank W. Pope,

aged 71, for more than 40 years one of the best "known lawyers

in Florida, die.] at Port Orange in September. His birthplace

was at Madison.

California Bar Association.—Discussion of the formation

of an association of attorneys, to which every lawyer must belong,

was one of the features of the annual meeting of the California

Bar Association at Riverside, October 20, 21, and 22.

Judicial Chanoes in Wisconsin.—Charles M. Davison of

Beaver Dam, Wisconsin, has been appointed judge of tbe thir-

teenth judicial circuit to succeed Judge Martin L. Lueck resigned.

He was born in Cheater and was educated at the University of

Washington State Bab Association.—Joseph McCarthy of

Spokane has been appointed president of tbe Washington State

Bar Association to succeed Chester R. Hovey of Ellensburg, who
was appointed a Supreme Court justice in place of Judge Wal-

lace Mount, deceased.

DISTINGUISHED QBORGIA LAWYER DlES IX WASHINGTON.—Mr.

William A. Wimbish of Atlanta, a distinguished Georgia lawyer,

died in Washington following a long illness. Besides maintain-

ing an office in Atlanta be was associated with Wade H. Ellis

in Washington.

United States District Judoe in Iowa Resigns.—Henry T.

Reed of Cresco, Iowa, wbo has been judge of the United States

District Court for the Northern district of Iowa since 1904, has

resigned at the age of 73. He succeeded tbe late Judge Shiras in

that district.

Howard County Bar Association of Indiana.—At the Octo-

ber meeting of tho Howard County Bar Association of Indiana

Charles M. Hepburn, dean of the Indiana University Law School,

spoke on the subject, "The Inns of Court and American Legal

Education."

Ohio Judge Elevated to Appellate Court.—Common Pleas

Judge P. B. Treash of Summit County, Ohio, has been appointed

a judge of tbe Court of Appeals of the ninth district. His place

in the lower court has been Oiled by the appointment of E. H.
Boylan, state representative of Summit county.

Alabama Deaths.—Jere Clemens King, author of the bill cre-

ating Greater Birmingham and a leading lawyer of Alabama,

died recently. He was graduated from the University of Vir-

ginia in 189(5. W. Y. Carleton, probate judge of Tallapoosa

county, is dead. He was 62 yours of age.

Former Judge Elliott of Minnesota to Rr.sume Practice.—
Charles B. Elliott, former associate justice of the Minnesota

Supreme Court and also of the Philippine Supreme Court, is

senior member of the new law firm of Elliott, Doll ft Wiprud
of Minneapolis.

Deatii of North Carolina Jurist.—William R. Allen, asso-

ciate justice of tbe supreme court of North Carolina, is dead.

He was born in Kenansville in "that state and was educated at

Trinity College. Judge Allen was 64 years of age and bad been

a judge since 1910. He lived in Goldsboro.

Death of Founder of Oregon Law School.—Samuel T. Rich-

ardson, founder of the Orcgun Low School, is dead. Prior to

his connection with this school be was dean of the law school of

Willamette University. * Tbe Oregon Law School has two branches,

one at Salem and the other at Portland.

International Law Association Honors Boston Lawyer.—
Hollis R. Bailey of Boston has been elected vice president and

a member of the council of the International Law Association

which recently closed a conference at The Hague, ne is chair-

man of the board of law examiners of Massachusetts.

California Dr-vms among the profession include Judge J. E.

Barber of the Shasta County Superior Court, a native of Horoi-

tos, Mariposa county, and a graduate of the University of Cali-

fornia of the class of '85; and Thomas C. Huxley, a prominent

Alameda county lawyer practicing in Oakland.

Pennsylvania Judge Dies After Charging Jury.—President

Judge Alexander Daniel McConnell of tbe Common Pleas Court

of Westmoreland county, Pennsylvania, is dead. He was stricken

with apoplexy in tbe courtroom immediately after finishing a

charge to the jury. He was appointed to the bench in 1895.

Noted Milwaukee Attornet Dead.—The death of Henry F.

Cocherns, a noted Milwaukee lawyer, is reported. He was edu-

cated at the University of Wisconsin and Harvard Law School,

and presented the name of Senator La Folic! tc to the Republican

National Convention of 1912 as a candidate for the presidency.

Los Angeles Bar Association in Thrifty Conditiok.—Ap-
proximately 350 new members have been added to the Los Angeles

Bar Association since the inauguration of its membership cam-
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paign, and the association now numbers at least 900 members.

The committee on membership hopes to have a membership of

1200.

Former Supreme Court Justice of New Yohk Dead.— For-

mer Supreme Court Justice George A. Benton of S]>eucerport,

New York, is dead at the age of 73. He was born in Tolland,

Connecticut, and was educated at Williams College, Cornell Uni-

versity, and Columbia University. He practiced law at Rochester

before going on the bench.

Memorial Exebcises at Opening of Term ok Louisiana

Siwkkmb Court.—At the opening of the 1021-22 term of the

Louisiana State Supreme Court the customary memorial services

for members of the benrh and bar who died during the post year

were held. Prominent among the deceased member* eulogized

was the late Chief Justice Edward D. White of the United States

Supremo Court.

New Assistants to United States Attoknev or District or

Columbia.—United States Attorney Gordon of the District of

Columbia has announced the appointment of Miss M. Pearl McCall

of Boise, Idaho, as a s]>ecial assistant United States attorney.

She is a native of Kentucky. Joseph H. Bilbrey and Arthur N.

Presmont have been appointed as regular assistants to the United

States attorneys.

JZr\$Us\} gates'

Dean op American Lawyers Resides in Iowa.—Towa claims

to have the dean of United States lawyers. It was first claimed

that the honor belonged to William Graham of the Dubuque
County Bar Association. He is ninety years old and has prac-

ticed sixty-four years. However, a stilt older practitioner 1ms

turned np in the person of Judge D. MeCarn of Anamosa. He
is in his ninetieth year and has practiced sixty-seven years.

Death or Former Federal Judge Grosscup ox Ocbak
Steamer.—Former Judge Peter S. Grosscup, of Chicago, died

recently while on his way to England. He was a United States

Circuit Judge for nineteen years. He was boru at Ashland, Ohio,

in 1852 and was graduated from Boston University Law School
It was he who sent Eugene Debs to jail for contempt of court

in disobeying an injunction issued in 1894 in connection with the

railroad strike of that date.

Death of Federal Judge of New Hampshire—Edgar Aid-

rich, veteran United States district judge for New Hampshire,

died at his home in Littleton in September from the effects of a

fall. He was bora in Pittsburg in that state in 1848 and was

graduated from the law school of the University of Michigan.

He was appointed to the federal bench by President Harrison

in 1891. Previously he had been a law partner of George A.

Bingham at Littleton.

Changes in Massachusetts Jitoiciary.—The vacancy in the

Massachusetts Superior Court caused by the resignation of Judge

Edward L. Shaw of Easthampton has been filled by the appoint-

ment of Stanley E. Qua of Lowell, a graduate of Dartmouth in

the class of 1901, and of Harvard Law School in the class of 1904.

The vacancy in the same court caused by the resignation of Judge

Lloyd E. White of Taunton has been filled by the appointment

of William A. Burns of Pittafield, a trrnduate of Williams Col-

lege and Harvard Law School.

"Courts will deal with things as they are, and do not determine

rights upon mere possibilities."—Per Brewer, J., in Adams Ex-

i Co. v. Ohio, 166 U. S. 222.

The Sundials of the Middle Temple.—Of the many whose

workaday life is spent in the cloistral courts of the Temple, few

perhaps have that passionate love of all connected with it as

had Charles Lamb, to whom its very stones were dear; but those

who cure ut all for its old-world suggestions will be rejoiced to

see that one of its interesting reminders of the past, the Pump-
court Hundinl, with its grave reminder that "Shadows we are

and like shadows depart," has at last been disencumbered of the

vigorous creeper which for some time past has completely obscured

both dial and motto. This is only one of the many sundials

which appeal to the observant visitor to the Temple. All of them

strously ap]H-aled to the poetic fancy of Lamb, who in his charm-

ing essay on "The Old Benchers of the Inner Temple," describing

his recollections of the precincts, says : "What an antique air had

the now almost effaced sundials, with their moral inscriptions,

securing coevals with that Time which they measured, and to take

their revelations of its flight immediately from heaven, holding

correspondence with the fountain of light How would the dark

line steal imperceptibly on, watched by the eye of childhood,

eager to detect its movement, never catched, nice as an evanescent

cloud, or the firet arrests' of sleep." And he goes on to contrast

"the simple altar-liko structure, and heart language of the old

dial," with the prosaic clock "with its ponderous cmbowelments

of lead and brass, its pert or solemn dulncss of communication."

The sundials of the Middle Temple, six in all, with their mottoes,

are noted in the late Mr. Ingpen's introduction to "Master Worl-

sey's Book." most of them, as is there mentioned, having beau

erected towards the end of the seventeenth century. The dates

which the visitor may notice on the dials themselves merely indi-

cate the year when the dials were repainted, the initials of the

then Treasurers being also added.

Disappointed Devisee.—The recent case of Re Rix (125 L. T.

Rep. 216) was one in which a devisee, being disappointed of what

the testator intended to give him, endeavored to obtain its equiva-

lent from the testator's estate. The testator in his will devised

premises, which he stated that he had recently contracted to

purchase and for which he had paid a deposit, to trustees in

trust for his granddaughter, and directed that, if the purchase

should not have been completed in his lifetime, the purchase

money and the costs incidental to completion should he paid out

of his general |>ersonal estate. If the purchase had been com-

pleted, there is no question that the balance of the purchase money

would have been paid out of the personalty, and the trustees

would have secured the premises for the granddaughter. The

purchase was not, however, completed, as there bad not been a

binding contract, and the vendor refused to go on with the nego-

tiations. It was urged that if money is given to a j person for

a particular purpose which cannot be carried out, still the gift

may be good. The answer is, however, that the testator had not

given the trustees a sum of money for the purchase of premises,

but had given certain premises which were not his to give, so

that the intended beneficiary was much in the position of a devisee

or legatee who is disappointed by the ademption of the property

intended to be given to him. It is at any rate the case of the

devisee being disappointed by the testator not having made his

own what he intended to give. Mr. Justice Eve held that the

gift had completely failed. This judgment is in accord with the

dictum in Jarman on Willis (6th edit., p. 78); "Even under the

•With credit to English legal periodicals.
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old law, if from a defect of title or any otber cause the contract

was iiot obligatory on the purchaser at his death, his heir or

devisee was never entitled to say he would take the estate with

its defects, or have the purchase money laid out in the purchase

of another."

Judges' Pensions.—In an article deprecating the high scale

of the retiring pensions of judges as an inducement to them to

resign their positions on the completion of the term of service

entitling them to the retiring pension, the case of the late Lord

Justice Sir Edward Fry is cited as an instance in which a judge

enjoyed the retiring pension for six-and-twenty years after his

resignation of his judicial position. Sir Edward Fry, it should

be remembered, worked energetically in the discharge of high

public duties after his retirement from the Bench. lie was, for

instance, chairman of the Koyal Commission on the Irish Land
Acta in 181)7, of the Court of Arbitration under the Metropolis

Water Acts 1908, and subsequently of the Royal Commission on

Trinity College, Dublin. He was, moreover, member of the Per-

manent Court of Arbitration at The Hague, and First Plenipo-

tentiary of the Second Peace Conference at The Hague in 1907.

The Inch scale of the retiring salaries of the judges does not

usually induce thorn to retire on the completion of the period

of semee entitling them to retiring pensions, although there can

be no doubt that the scale at which the retiring salaries were fixed

was sanctioned in the public interest to enable judges with failing

physical or mental faculties to retire without grave pecuniary
loss. Lord Chief Justices, for instance, whose retiring pensions

after fifteen years' tenure of their gr<-at office have been fixed

not on seven-tenths, but six-sevenths of their salaries, have in

several instances remained on the Kench long after the fulfillment

of the period of service qualifying them for so enormous a pen-
sion. There are instances in which retiring salaries have been
declined. In 1841, I,ord Campbell, on his resignation of the Irish

Ix>rd Chancellorship, refused the retiring pension to which he
was entitled irrespective of the length of his tenure of the Irish

Great Seal. Viscount Finlay, on his resignation of the Lord
Chancellorship in this country, pursued a similar course. On
two occasions at least the fact that a Lord Chancellor is entitled

to a large retiring pension has been relied on as constituting a

barrier to the appointment of a gentleman for the first time to

that office, and as an argument for the reappointment of a former
holder of the Great Seal on tbe score of economy. This argument
prevailed against the appointment in 18SG of Lord Justice Fitz-

Gibbon and in 1905 of Mr. (Lord) Hemphill to the Lord Chan-
cellorship of Ireland. The retiring pensions of the judges cannot
be impugned on economical grounds.

Delivery- op Keys as Passinc. Possession.—The question

raised in the recent case of Wrightson v. MeArthur and Hutchin-
sona (1919) Limited (125 L. T. Rep. 383) was whether certain

letters containing tbe terms of the arrangement between the

plaintiff and the first defendant and the company defendants
required, in order to confer an effective security as against tbe

company's liquidator, registration as a bill of sale under section

93 of the Companies (Consolidation) Act 1908. The decision of
that question depended on whether the delivery of the keys of
the rooms on the company's premises in which the pledged goods
were locked was to be regarded as passing tbe possession of the

security. Tbe defendant company agreed to set aside £5000 worth
of goods on their premises in locked compartments separate from
their other good*. Tbe keys of the compartments were handed
to the plaintiff, and the effective letter of tbe company's managing
director stated that the plaintiff could remove the goods as he
desired. After criticizing the propositions, the one that a verbal

arrangement may take the place of a written one void as a bill

of sale and the other that a pledge completed by possession,

where tbe terms are put into writing, is void as a bill of sale if

the writing is not registered, and using the illustration of Lord

Parker in Dublin City Distillery v. Dohcrty (111 L. T. Rep. 81,

at p. 88; (1914) A. C. 823, at p. 855) laying down that where

no possession physically is given to complete a common law pledge

the document used to pass tbe possession is within tbe definition

of a bill of sale, Mr. Justice Rowlatt considered tbe question as

to whether possesion had passed. It was held that possession

had heeu transferred. If the outside key of the whole warehouse

containing the goods had been delivered, or had tbe goods been

on the premises of a third person, there would have been no
difficulty in holding that possession of the goods had been trans-

ferred. Lord Hardwicke's celebrated judgment in the ease on
donatio mortis causa. (Ward t>. Turner, 2 Ves. Sen. 431) showed

that the efficacy of the delivery of a key is not as effectuating a

symbolic delivery of the goods, but insomuch as it affords tbe

recipient the means of "coming at possession" of them, and the

real point was whether full control of the place to which ad-

mission was to be gained by means of the key passed. The plain-

tiff, although the chattels were in the premises of the company

and not in a house where both parties were living (Mustapha c.

Wedlake, 36 8. J. 125), bad in tie circumstances the possession

and the right to remove them.

Walkino the Hale,—A lay newspaper, in referring to the

Parliament nail of Edinburgh, which is the place of meeting

of the British Association this year, states that the hall is part

of the old Parliament House in which the still older Court of

Session or College of Justice was installed when Scotland had

no need of its own legislative quarters. "According to a custom,"

writes our contemporary, "which has not any parallel in the

English High Court, unemployed advocates, arrayed in wig and
gown, promenade the hall from ten in the morning till two in

the afternoon waiting for the call tliat sometimes never comes.

As H. L. S. explained: 'Intelligent men have been walking here

for ten or twenty years without a sign of business or a shilling

of reward.' " In England, when the courts were at Westminster,

it was the custom for members of the Bar, in Bar costume, to

walk up and down Westminster Hall in converse with their

friends, both learned in the law and lay, while frequently there

were informal conferences and consultations in these strolls in

the hall with solicitors on matters of business. The custom of
walking Westminster Hall in days gone by can be realized by

an anecdote once well known. Mr. Serjeant Prime, one of the

ablest members of the Bar of his time, was driven from the prac-

tice of his profession by Ix>rd Thurlow without intending it. He
was walking in Westminster Hall with Thurlow while Dr. Flor-

ence nenzey was on his trial in the Court of King's Bench for

high treason. Serjeant Priino was at that time King's 8erjeant,

an<l as such had precedence of ^11 barristers in the King's service.

Hut the Ministry of that day wishing to pay court to Sir Fletcher

Norton (afterwards from 1770 till 1780 Speaker of the House
of Commons and raised to the peerage as Lord Grantley),

although he had then no other rank than that of King's Counsel,

entrusted the management of the trial to him. Lord Thurlow

said to the serjeant: "It is a little singular, sir, that I should

be walking up and down Westminster nail with the King's

Serjeant while a trial at Bar is going on in that court." The
expression struck the serjeant. He felt the slight to which he

had been subjected, and the day following he resigned his office

and retired from the Bar. The hall of the Four Courts, Dublin,

used in days gone by to be the meeting place of counsel, of
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solicitors, and not infrequently of persons unconnected with the

Ix'l'liI Profession, who came down to take part in the gossip of

the day. political and social , for which tlie hall was notorious.

There is a print still extant in which O'Cnnncll, then in the zenith

of his fame, is depicted earnestly engaged in conversation in the

hall of the Four Courts with some of his admirere. For the last

forty or fifty years the custom of walking about the hall in

Bar costume has been discontinued, owing, it is stated, to the

suggestion that the habit led to resort to unprofessional method*

of obtaining business.

Granting or Bail in Murder Cases.—In the ease of a man,

stated to be a Royal Irish Constabulary recruit, charged with the

murder of a girl in the Ph<rnix Park, Dublin, by shooting her

in the head with a revolver, an application on behalf of the

Crown that the accused be remanded on bis own bail was re-

fused by Mr. Cooper, K. C, one of the divisional metropolitan

police magistrates. We quote from the newspaper report of

the proceedings the conversation between Mr. Cooper ami Mr.

Colbert, a district inspector of the Royal Irish Constabulury,

prosecuting on behalf of the Crown, under the arresting caption,

'•Crown seek bail and are refused": "D. I. Colbert— I ask for

a remand for a week on this man's own bail. Mr. Cooper— Do
you object to that—on his own bnilf D. I. Colbert—No. Mr.

Cooper— Is it not a most unusual thing in a very serious charge

like this to grant built It is a most serious ease. I). I. Colbert—

1 make the application acting on instructions. Mr. Cooper-
It is for me to suy what 1 will do in the case. It is a very

unusual thing in a serious charge like this to remand a man
on his own bail. In the exercise of my discretion, I must refuse

to let this man out on his own bail, and I remand him for a

week. You can apply to the King's Bench if you like. Accused

was remanded in custody." In cases of treason no person can

he admitted to bail except by order of one of tlte Secretaries

of State, or by the King's Bench Division of the High Court of

Justice, or a judge thereof in vacation. In cases of felony, jus-

tices have a discretion as to whether they will admit to bail or

not, but it is not usual to grant bail in cases of murder. The

King's Bench, though it possesses the power, in its discretion

seldom exercises it. The principles laid down by Mr. Justice

Coleridge in Reg. c. Scaife (9 Dow. Tr. C. p. 55.1) and em-

phasized by him in Barronet's case (1 F.llis & Blackburn, p. 5)

prevail: "The strength of the evidence of guilt, even when it

amounts to a confession, is not conclusive as to the propriety of

bailing. But it is a very important element in considering

wltcther the party, if admitted to bail, would appear to take his

trial, and I think that, in coming to a determination on that

point, three elements will generally be found the most im-

portant—the charge, the nature of the evidence by which it is

supported, and the punishment to which the party would be

liable if convicted." In the present case the charge is that of

wilful murder. There lire, however, to be found in the Crown
Office some few unexpected irkdnuees in which bail has been

taken in cases of murder, as recorded in Short and Mellor's

Practice of the Crown Office (2nd edit., p. 282) : "Henry Black-

burn bailed by court, Hil. T. 1853; Jane Rippon for murder

of her illegitimate child, by Mr. Justice Crwmpton, May 1856;

Charles Welch for murder in a fight, hy Mr. Justice Hill, Sept.

1858; Maria Spooucr and mother for murrler of illegitimate

child, by Mr. Justice Wightman, Jan. 1850; William Chard, bv

Baron Martin, Feb. 1862."

"Numbers do not afford a just estimate or rule of wealth. It

is, indeed, a very uncertain and incompetent sign of opulence."

-Par Paterson, J., in Hylton v. U. S., 3 Dall. 178.

0DInter jPt( \tk

An Echo or thk World's Series.—Barnes v. Maya, 88 Oa. 696. .

In the Garden or Komf—In re Swain [1918] 1 Ch. 399,

opinion by Fve, J.

Oov. Mu.i.kr and the Weather.—Miller v Winters, 144 N. Y.

S. 351 ; Milter v. Valuable Raincoat, 149 N. Y. S. 910.

Gone but Not Foboottes.—"The general appearance of a beer

bottle will be judicially noticed." See Patterson v. Slate, 88

So. 360.

The Proper Party Plaintiff.—In Stockman e. Boston etc.

R. R., 117 Me. 35, the action was to recover damages for injury

to stock shipped.

So Mote it Be!—Ex parte Ah Men, 77 CaL 198 was an appli-

cation for a writ of habeas corpus. Tbo petitioner was firmly

and Bnally remanded to the custody of the sheriff.

Thinking of Volstead f
—

"It is good to be jealously affected

always in a good thing, says the Apostle Paul (Gal. iv, 18)."

—

Per Q,uin, J., in Pullman Co. v. Pulliam (Ky.), 218 S. W. 1007.

It'* a Bum, Just the Same.—"With no thought of perpetrat-

ing a bull, if the reef is where the master located it on the chart,

it is not there."—Per Dickinson, J., in The Mary F. Barrett, 270

Fed. 618.

Was thb Latin Editor on Vacationt—Says the New York

Tribune in its pictorial supplement of October 16, in describing

a group of California storks: "These odd looking rara avis are

the largest members," etc.

Eqi'tPOuxNT.—"We think that upon this record it was equipol-

lent with the word 'objection,' " etc.—Per curiam in Ritacco v.

New Rochcllc, 180 App. Div. 559. Apparently it took the whole

eourt to think up this word.

Wuv SevENf—The Connecticut Flag Law (Laws 1919, ch.

175) prohibits the use of the United States flag for advertising

purposes and the sale of merchandise having a representation of

the United States flag thereon. For a violation of either of these

provisions the penalty is imposed of a fine of one hundred dollars

and imprisonment for six months, Bnt section 4 of the Art eon-

tains an apparent anti-climax. By that section it is forbidden

to display a mutilated United States flag and the penalty im-

posed is a One of seven dollars

!

A Question or Class.—In Blazer v. Krattiger (Oregon) 195

Pac. 350, an action for slander, the facts were that the defendant

came into the lounging room of a hotel, where a number of men
were sitting, and exclaimed that her jewelry bad been stolen.

Using a most opprobrious epithet in referring to him, she added

that the guilty iierson was one of those present The plaintiff,

inferring that be was the person referred to, sued for slander.

Ssid the court: "Unless the plaintiff can show that he belongs

to that class whose ancestry is ascribed to a canine of the female

sex, he cannot sustain an action, because be is not the particular

one of those against whom as an individual the charge of larceny

was directed."

Donoixo an Issue SqUARKLV.—In State v. Smith, 152 N. Car.

7!W, a prosecution for retailing whisky unlawfully, we find the

following comment by the court at the close of its opinion: "The
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Attorney-General id concluding bis brief says: 'In the case nt

bar it docs not appear that the chief of police told Hammock
to induce any sale. He simply furnished (he money nud told

him to endeavor to buy the liquor. The officer doublets* Imd the

best of reasons for believing: there was a live "tiger" in the house

of defendant. He put out bis bait and the tiger, for all his

cunning, "bolted it," and now complains that the law of the

jungle was violated, else he would not have been entrapped.' The

defendant's counsel, in reply to this, strenuously run tended that

his client was a donkey, not a tiger. As to that controversy,

'.Vow nostrum est, tow (cm component lite*.'
"

on "Laws,"—We are all cognizant of the versatility

of Prof. John IT. Wigmore. We know him as the storn professor,

ax the critical commentator on the law of evidence, as tlie soldier-

martinet id the service of his country. But who ever thought of

him as a lyric poet or as an accomplished pianist T Can you

imagine him sitting at a piano and leading, in a song of his

own composing, a body made up of some of the moat distinguished

lawyers of the country' And yet that is just what he did at the

recent National Conference of Commissioner* on Uniform State

Laws. And here is the song. Hum it over to the tune of

"Smiles":

"There are laws which need atnendmeut,
There are laws which make us sigh;

There arc laws whose obvious intendment
In to make us |>ermanent!y dry;

There are laws whose legislative craftsmen
Have been quite devoid of legal sense;

But the laws of which we are the draftsmen
Make the rest look like thirty eents."

A Raw Deal.—The following anecdote, related in a recently

published work entitled "Some Personalities," concerning the late

Right Hou. Christopher Palles, Lord Chief Baron of Ireland

from 1S74 till 1015, and one of the most high-minded, honorable

men who ever adorned any Judicial Bench, must seem absolutely

incredible to anyone who has ever been brought into contact,

however casually, with that eminent judge, arid can only be re-

garded by persons acquainted with Irish judicial history as an

episode taken from the career of another judicial personage of

a different generation and a far different moral and intellectual

environment, says the Law Tunes. Here is the story of Lord

Chief Baron Palles: "He had gone down to try a number of

prisoners charged with sedition, and, knowiug there was not the

faintest chance of a conviction if any patriot got on to the jury,

he seut a private intimation to the counsel defending the first

prisoner that if his client pleaded guilty he would receive n

nominal sentence. The offer was accepted, and the Chief Baron,

who was known to be a stern and unbending Tory, astonished the

court by addressing a mild rebuke to the uccusrd and letting him

off with a few hours' imprisonment. The word was quickly passed,

and all the other prisoners promptly pleaded guilty in turn, the

judge deferring their sentences till he had taken over all the

pleas. Then a change came over the scene. His Lordship sud-

denly resumed his natural voice and sentenced the uhole batch

to a long term of penal servitude." This incredible story seams

to have been founded on a faulty recollection of the following

PATENTS
I Iran nen~resident attorneys e»p»cUJly solicited. Bigheat

; belt eetTlces. Counsel hiring dientt who with to patent
• an iBTitod to writ, lor foD nertculaxn and term*.
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anecdote told by the late Mr. Frank Thorpe Porter in his "Twenty

Years' Recollections of an Irish Police Magistrate," which was

published in 1SK0, the hero of the anecdote beinsr Mr. William

Walker, who wus Recorder of Dublin from 17!>
r
> till WJ2: "The

recorder was a great amateur farmer. He Imd a villa and some

acres of Inn.i at Mount Tallant, near Harold's Cross, and prided

himself upon his abundant crops of early hay. On one occasion

he entered the court to discharge his judicial duties nt an ad-

journed session, and was horritied at hearing from the acting

clerk of the peace (Mr, Pcuiherton ) that there were upwards of

twenty larceny casew to he tried. 'Oh,' said he, 'this is shocking.

I have three acres of meadow cut, and 1 have no doubt that the

haymaking will he neglected or mismanaged in my absence.' In

a few moments he inquired iu an undertone: 'Is there any old

offender on the calendar?' 'Yes,' was the reply, there is one

mimed Branagan, who has been twice convicted for ripping lead

from roofs, and ho is here now for a similar offence committed

last week in Mary's Abbey.' 'Send a turnkey to him.' said tho

recorder, 'with the hint that if he pleads guilty he will be likely

to receive a light sentence.' These directions were complied with,

and the lead stealer was put to the bnr and arraigned. 'Are you

guilty or not guilty f' 'Guilty, my Lord.' 'The sentence of the

court is that you he imprisoned for three months. Remove him."

Hranagan retired, delighted to And a short imprisonment sub-

stituted for the transportation he had expected. As he passed

through the dock he was eagerly interrogated by the other prison-

ers. 'What have you got?' 'Three months.' 'Only three mouths!'

they exclaimed. 'Oh, hut we're in luck. His 1/ordship is as

mild as milk this morning. It's seldom that he's in so sweet a

; humor.' 'Put forward another,' said the recorder. "Are you

J

guilty or not guilty?' 'Uuilty, my Lord.' "Let the prisoner stand

\ hack and arraign the next.' Accordingly the prisoners were

rapidly arraigned, and the same plea of guilty recorded in each

case. Presently it was signified to his Lordship that the calendar

was exhausted. All the thieves had pleaded guilty. 'Pot the

prisoners in front of the dock," said he, and they were mustered

as he directed. He then briefly addressed them: 'The sentence

of the court is that yon and each of you be transported for seven

years. Crier, adjourn the court.' Branagan had been thrown as

n sprat and had caught the other hVh abundantly. This incident

might afford a useful, or perhaps it should be termed a convenient,

suggestion to other judicial functionaries, especially on circuit

where then 1 is a crowded dock."

"Kvery sovereign nation has the power, as inherent in sover-

eignty and essential to self-preservation, to forbid tlie entrance

of foreigners within its dominions, or to admit them only iu such

cases and upon such conditions as it may see fit to prescribe."

—

Per Fuller, C. J., in Turner v. Williams, 194 IT. S. 290.
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The Unknown Dead of Peace.

OK November 11th an unknown American soldier was

buried with every tribute which a grateful people

could offer, and beside his* bier statesmen represent-

ing most of the civilized world pledged themselves to

an effort to avert a repetition of the sacrifice which he

symbolized. With that ceremony and that pledge lawyers

as such aro not peculiarly concerned. But every year

there die in the United States thousands of victims of

automobile accidents, railroad accideuts, industrial casu-

alties, and the like. Those men, women and children in

a very real sense sacrifice their lives to civilization. The
instrumentalities which make possible the conveniences

and luxuries of our civilization bring increase of dan-

gers and exact their toll of life and limb. For example,

in the development of the automobile to its present general

use and efficiency, a considerable mortality was as inevi-

table as in sending a division of soldiers overseas to battle.

That mortality is steadily increasing and has reached an
appalling figure. Whether it shall be minimized or al-

lowed to increase depends to a great measure on what
lawa are enacted and how they are enforced. Were the

representatives of bench and bar from all parts of the

United States to attend the funeral of an unknown child

struck down by some ''joy rider," who can doubt that it

would give a great impetus to regulations designed to

curb effectively the reckless few who aro responsible for

the greater part of the peril? Such a gathering will

probably never be held, but with a thinking class of per-

like the members of the legal profession it should

need no dramatic exhibition to awaken the thought that

great as aro tho preventuble horrors of war, they aro no

greater in the aggregate than the preventable horrors of

peace. The thought is of wide applicability. If a woman
is ravished or a man robbed of his all, what boots it whether

it happens from the ambition of a war lord or the ineffi-

ciency of a police force reduced to a political machine?

Is the death of a man murdered in a city street less shock-

ing than that of one killed in battle? There is but little

that the average lawyer can do to prevent war. There is

much that he can do to prevent crime and accident. There

is a strong tendency to magnify the glories and tho disas-

ters of war out of all proportion to the glories and disasters

of peace. It is for the legal profession, the makers and
administrators of law, to see to it that the unknown dead

of peace shall not have died in vain; that out of their

sacrifice shall be built a better civilization and better pro-

tection for life and* property.

The Averted Strike.

>"E of the most gratifying of recent occurrences iB theO1

averting of the threatened general railroad strike.

That result is a matter of public congratulation not so

much for the bare fact that an impending blow to business

struggling with the problems of reorganization and defla-

tion was avoided, as for the manner in which it was done.

It was not the result of a weak concession like the Adamson
Law, but resulted from a determined assertion by those

in authority that two per cent of the population shall not

be permitted to wage a private warfare to the injury of

the other ninety-eight per cent. It represents the squarest

assertion thus far made that the public is a party and not

an impotent victim in industrial dispute. The strike was
declared off avowedly for the reason that the parties could

not "fight tho government." The lesson thereby taught

should not be overlooked by the lawmakers. Proper govern-

mental agencies, armed with adequate powers, should be

created to deal with every threatened strike in industries

affecting the public interest. New and carefully formu-

lated legislation is probably necessary with the formal

cessation of a state of war and the lapse of the war time

statutes. There is no infringement of any just right in

the prevention of strikes in a business affected with the

public interest. A capitalist has the right to deal with

whom he pleases and to charge what price he will, but if

he invests his capital in a railroad he loses those rights. If

he dislikes the restrictions which the law imjwses on a

common carrier, his remedy is to go into some other busi-

ness where the public interest does not require limitation

of his natural rights. It is equally just and reasonable

that a man accepting employment in such nn industry

should forego, if the public interest requires, rights which
workmen in purely private employment possess. If he is

not willing to do so, his remedy, like that of the capitalist,

is to seek some other kind of employment. It is impossible

to have any permanence in an arrangement where one of

the factors in a business is limited by the public interest

and tho other is not. But after the machinery of adjust-

ment is provided, the capacity, fairness and courage of the

tribunal passing on disputes are of first importance. The
only word of criticism of the recent action of the Labor
Board from impartial sources was to the effect that pre-

vious violations of the law by railroad corporations had
passed unuoticed. It is impossible that the decision of
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any board should give universal satisfaction. But if it

is impartial and courageous it will be supported by a pub
lie sentiment which none will be so rash as to defy. It is

to be hoped that this augury of a better day for the '"inno-

cent bystander" in industrial disputes will not prove

delusory.

Judge Anderson's Injunction.

"\T o decision in recent times has been more generally mis-

understood than that of Federal Judge Anderson en-

joining efforts to "unionize" certain coal mines. It has been

lavishly denounced in the press as a unique usurpation of

power, and as a flagrant interference with the undoubted

right of men to join lawful associations. A metropolitan

journal, for example, quotes the language of the Clayton

Act (9 Fed. St. Ann. (2d ed.) 737): "The labor of a

human being is -not a commodity or article of commerce.

Nothing contained in the antitrust laws shall be construed

to forbid the existence and operation of labor, agricultural,

or horticultural organizations, instituted for the purposes

of mutual help, and not having capital stock or conducted

for profit, or to forbid or restrain individual members of

such organizations from lawfully carrying out the legiti-

mate objects thereof; nor shall such organizations, or the

members thereof, be held or construed to be illegal com-

binations or conspiracies in restraint of trade, under the

antitrust laws." In this language it finds an unequivocal

prohibition of such an injunction. Of course, as every

lawyer familiar with the recent labor decisions knows,

Judge Anderson's decree is squarely within the decision in

HUchman Coal & Coke Co. v. Mitchell, 245 U. S. 229,

38 S. Ct. 65. That decision holds that whatever may be

the rights of persons seeking to form a union, the rights

of outsiders seeking to induce others to join a union are

not so absolute as to override contract rights and obliga-

tions. Accordingly it is held that where employees have

bound themselves by contract not to join u union during
their period of employment no outsider bus a right to

seek to induce them to break that contract and thereby

terminate the employment. The court said: "That the

plaintiff was acting within its lawful rights in employing
its men only upon terms of continuing iionmembcrship in

the United Mine Workers of America is not open to ques-

tion. Plaintiff's repeated costly experiences of strikes and
other interferences while attempting to 'run union' were
a sufficient explanation of its resolve to ran 'non-union,'

if any were needed. Hut neither explanation nor justifi-

cation is needed. Whatever may be the advantages of

'collective bargaining,' it is not bargaining at all, in any
just sense, unless it is voluntary on both sides. The same
liberty which enables men to form unions, and through
the union to euter into agreements with employers willing

to agree, entitles other men to remain independent of the

union and other employers to agree with thera to employ
no man who owes any allegiance or obligation to the union.

In the latter case, as in the former, the parties aro entitled

to be protected by the law in the eujoymeut of the benefits

of any lawful agreement they may make. . . . Plaintiff

having rn the exercise of its undoubted rights established

a working agreement between it and its employees, with
the free assent of the latter, is entitled to be protected in the

enjoyment of the resulting status, as in any other legal

right." With the justice as well as the logic of that de-

cision it is hard to see how any fainninded man can

quarrel. That union leaders, engaged in economic warfare,

.should criticise any decision which impedes their efforts

is not to be wondered at. But it is surprising that a neu-

tral press should not be at a little pains to learn the facta

before joining in that criticism.

Division of the'Lecal'Profession.

kkckxt discussion in Law Notks of the Bulletin

of the Carnegie Foundation on Legal Education has
evoked a number of letters from prominent members of
the profession who, while in entire accord with the view
that no differences in the standard of preparation for ad-

mission to the bar should be recognized, believe that a

separation of professional functions similar to that obtain-

ing in England would be helpful. The proposition was
admirably stated by one correspondent as follows: "I
would like to see advocacy differentiated, as surgery is

differentiated in the medical profession, beginning with
the larger cities. This for the benefit of the courts, bo the

judges could rely wholly upon counsel whose names appear

on files, and really receive assistance from that This
implies weakening the tie between advocate and client, and
this comes about if trial lawyers receive their cases from
the rest of the profession under an. ethical rule that they

will not 'steal clients.' This would assist the judges a

great deal. But such differentiation has nothing to do
with social classification, nor with classification of legal

education. The advocate and the counselor could not, to

the slightest advantage, be taught in separate schools with

different curricula. They should know the whole law.

The advocate would simply specialize in evidence and de-

velop talents which schools cannot create or stimulate."

This position, it will be observed, is wholly consistent with

the recent recommendation of the American Bar Associa-

tion of an advanced standard of education, and quite at

variance with the conclusions of Mr. Reed in the Bulletin

heretofore referred to. Iu view of the wide interest ap-

parently taken in the subject, a few considerations pro and
con are proffered at the present time as a stimulus to dis-

cussion and a prelude to further consideration of the sub-

ject. That the separation is to a considerable degree a

natural one is shown by the extent to which it tends to

establish itself in actual practice at least in the larger

cities, a common sense limitation of any formal establish-

ment which is suggested in the letter heretofore quoted.

If in such cities a tacit separation occurs, some distinct

advantages may be seen in a formal separation, not the

least of which is the separation of the udvocute from
the client adverted to by our correspondent. With the

judges thus assured of a greater impartiality in the counsel

appearing before them, and with advocacy in courts of

general jurisdiction confined to counsel of the highest char-

acter and attainments, a co-ojieration lietween bench and

bar would be made possible which would greatly promote

the ends of justice. It would be at least a factor in the

much to be desired transition from the idea that the trial

of a case is a game in which the rides are more important

than the result.

Objections to Division.

Tiikrk are. however, objections to a division of profes-

sional functions which merit serious consideration.

Their existence is emphasized by the fact that in England
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a few years ago the solicitors by a large majority, declared

for a unitary bar, and the English legal journals contain

frequent admiring references to the American system.

Some of those objections are capable of being overeottie.

If a single system of legal education prevails, it can be

made easy for an office practitioner by passing certain

examinations to have himself transferred to the ranks

of the advocates. In this way the rigid demarcation

against which the English solicitors complain will be

avoided. The objection that the client is required to pay

the fees of two attorneys instead of one will lose its force

as informal small cause worts are organized in all cities,

as they certainly should l>e. Any cose in a court of general

jurisdiction will afford the fees of an attorney to bring

ami prepare it and another to try it, as easily as the larger

fee of one attorney to perform both these function.*. The

objection which at the present writing seems to look largest,

is the effect on the office practitioners. Deprived of the

status which tradition has given to the English solicitor

will he not develop an "inferiority complex" destructive of

his professional morale? At the present time there is a

tendency to mingle professional services with those appro-

priate to a bill collector or a real estate agent, and to

ignore professional ethics in the competition with those

bound to no such standard. Is there not grave danger

that with a professional class removed from the work
of advocacy this tendency will greatly increase ? The line

between professional and nonprofessional activities will, it

would seem, steadily grow less visible, and the mainte-

nance of high ethical standards grow increasingly difficult.

If such is the fact, since it is with the class corresponding

to the solicitor that the lay public must deal, the standing

of the profession in tho public mind will deteriorate,

despite the high position and character of the advocates.

The great problem at the present time is the elimination

of the few who bring discredit on a worthy profession,

and any step making that more difficult is of doubtful

expediency. But some reorientation of the profession

seems at the present time inevitable, ami it is to be hoped
that this suggestion, which seems to find favor in many
thoughtful minds, will receive full consideration. In aid

thereof Law Xotks will be glad to publish letters both

pro and con on the subject.

An L'njuit Indictment.

A ci'DimiM) to a press rejstrt, former Ilean Kirchwey of

the Columbia University Law School said in a recent

address before students in the I'nivcrsity of Michigan:
"Crime and its control is to-day a closed cor|M>iation for

the Itenelit of the legal profession. Criticism of the legal

profession may now be heard from the lips of lawyers the

country over. Treatment of crime in this country ha*
been a complete failure. The sole remedy for the com-
munity I believe is a legal remedy. JIany men and women
will emerge from our prisons in the I'nited States in 1921.
Will they be bettered by their confinement? We need
jailois who will be social workers, and wardens who are
workers in the field of probation. Chief Justice Taft said
in 1910 before the American Bar Association that the
administration of criminal law in the I'nited States is n
disgrace to the legal profession. Boseoe Pound, dean of
Harvard Law School, has called criminal law 'the vicious
circle of the past.' Justice Holmes of the Supreme Court
has said that criminal law docs more harm than good. We

are still in the dark ages. Science has leaped ahead, but the

material aspects of our civilization have made little prog-

ress, it would seem, if we take our treatment of the crim-

inal as an example. We need a little science in our bumani-

tarianism." The criticisms of our present system of admin-

istering the criminal lflw have much foundation in fact. But

the osscrtion that the system is for the "benefit of the legal

profession'' is to be explained only on the theory that the

speaker's quarter. century or more of scholastic activity has

put him out of touch with the practical affairs of the pro-

fession, for outside of a few police court shysters who arc

being rapidly eliminated by modern organization of muni-

i
cipal courts, there arc few lawyers to whom criminal

i practice represents anything but ill paid nnd uncongenial

labor. Nor is it just to charge against the legal profession

responsibility for the slowness of the reforms which every

student of the problem admits are needed. Those reforms

cannot be accomplished until public sentiment will support

them, which i^fur from being the case at present. The
reforms thus far introduced, chiefly through the influence

of lawyers and judges, such as probation laws, juvenile

court acts and the like, are subject to periodical and vio-

lent attack. Every local increase of crime, whatever its

cause, resitlts in a clamor for drastic penalties. #At tho

present time it is with some difficulty that the. measures

of amelioration of past rigors wdiich have been attained

Hre held against the assaults of the unthinking. Further

reform will come as the people become educated to its

feasibility, and the energy bestowed on denunciation of

the bar and encomiums of an ideal now not practicable were
better devoted to that education.

Penology by Theorists.

Any person inclined to be critical of the part played by
•* the legal profession in dealing with the problems of

criminology would do well to compare the reforms which
have been introduced, slowly but intelligently, as a resnlt

of the efforts of lawyers, such as juTcnile courts,

public defenders, and the like, with the few exploits

of nonprofessional theorists. Work of incalculable value

has l>cen done by a ' few laymen like Thomas Mott
Osborne, but this is the work of individuals. About
the only measure of lay origin which can be cited is tho

sterilization of criminals, .which by the efforts of doctors

and "sociologists" has been adopted in some twelve states.

This "reform"' had its practical origin in tho State of

Indiana, it being said that tho first instance of the per-

formance of vasectomy on a criminal was at the Indiana
State Reformatory in October, 1899, and the Indiana
Act of 1907 authorizing such an operation on ''confirmed

criminals, idiots, rapists nnd imbeciles," was probably a

pioneer act. It authorizes the ojieration on the judgment
of three physicians appointed by the management of the

institution where tho criminal or defective is confined that

"procreation is inadvisable and there is no probability of

improvement of the mental condition of the inmate."

After this act had been on the books for fourteen years,

and heaven only knows how many operations had been per-

formed on the poor and helpless, it was finally brought
before the Supreme Court of Indiana. Williams v. Smith,
I'M X. E. 2. In enjoining the threatened operation tho

court said : "Tn the instant case the prisoner has no oppor-
tunity to cross-examine tho experts who decide that this

operation should be performed upon him. Ho has no
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chance to bring experts to show that it should not be per-

formed; nor has he a chance to controvert the scientific

question that he is of a class designated in the statute.

And wholly aside from the proposition of cruel and un-

usual punishment, and infliction of pains nnd penalties by

the legislative body through an administrative board, it is

very plain that this act is in violation' of the Fourteenth

Amendment to the Federal Constitution in tbat it denies

appellee due process." In this ease the typical viewpoints |

of the lawyer and the theoretical reformer are brought into
J

sharp contrast. The oue deals with actual conditions, re- .

quires evidence and a fair trial for the determination of
,

every question of fact, and insists that no right of the most

obscure, degraded and helpless man shall be infringed ex-

cept on clear proof and an opportunity for both sides to

be heard. The other, having formed a theory in his closet,

carries it out ruthlessly on the ex parte opinion of a sym-

pathetic "expert." The public will be well advised it' it

endures the delays incident to the lawyer's- method rathci

than to cut loose from its restraints and submit to the un-

trammelled tyranny of the visionary.

Confidential Communication to Physician.

Ai'KOros of a Tocent discussion in Law Notes of confi-

dential communications, two interesting questions have

recently been raised in New York. A physician having tes-

tified in a notorious divorce case to certain communications

made to him by hie patient, the wife, he was put on trial

before the medical association to which he belonged on a

charge of unprofessional conduct, but was acquitted on a

showing that the disclosure was in obedience to an order

of the court. On these facts it is a matter open to con-

siderable question whether the confidential nature of a

communication should be determined by the court or by

the witness. .More specifically, is public policy best served

by the rule obtaining in many jurisdictions that the court

is to decide whether a particular communication by the

patient was essential to proper and intelligent medical

treatment i On the affirmative side, the probability that

a physician if given an unlimited discretion will refuse to

divulge any communication, however irrelevant to his

treatment of the case, is apparent On the other hand,
the purpose of granting the privilege is to secure free dis

closure of facts essential to treatment, and the knowledge
that its sanctity depends on a future ruling which neither :

physician nor patient can forecast will go far toward pre-

venting disclosures which are within both the letter anil

the spirit of the statute. Ami in this connection it is to

be borne in mind that so complex is the psychology of

disease that there are few fuels relating to the patient's

'urcuinstanccs and state of mind which are not of signifi-

cance to the physician. On the whole it would seem that I

the greater good would result from a rule permitting the I

physician to be the sole judge of the pertinency of u com-
1

muiiieatiou made to him. Another question, answered in

the negative by the medical association in the instance

referred to, is whether the recipient of a confident ial com-
munication is under u moral duty to incur the penalties of

contempt rather than disclose it. Primarily, obedience to
|

law as declared by a court of competent jurisdiction is the
j

unquestioned duty of every citizen. Yet men of undoubted
respect for law. Judge I.indsey being a recent illustration,

have decided otherwise. Many of the best and most hon-

orable of men would declare without hesitation that

they would submit to any penalty rather than divulge a

confidence whose breach would bring disgrace or disaster

to the person imparting it. That position is one main-

tained by the best, not by the worst, of men, and a law

which runs counter to it is open to some question. No
relaxation of the duty of a court to enforce an order law-

fully made is conceivable, so the question is whether the

law of confidential communications should not be enlarged

to the point where obedience to it does not shock the con-

science of honorable

Sentencing the " Respectable " Offender.

ONE of the most perplexing problems which confronts a

conscientious judge is the determination of the just

penalty to impose on a man of usually law abiding habit

who has infringed one of the multitude of pniil statutes!

by which modern life is so hemmed in. Such a situation

recently confronted Mr. Justice Kiddell of the Supreme
Court of Ontario, in imposing sentence on a man convicted

of manslaughter committed by the negligent driving of an
automobile, and his remarks on that occasion so aptly ap-

praise the several elements to be taken into account as to

lie worthy of notice. lie said by way of prelude: "Of
three objects of punishment generally considered, two af-

fect me not at all. I do not think that any punishment I

can inflict will make you a lietter man. I do not fear that

you will ever commit the same offense again, and I have
no kind of sympathy with the idea that punishment is

either an atonement or a rightful vengeance taken by so-

ciety for the crime."' He then continued: "The hideous

roll of victims from the automobile is appalling; not a day
passes but one or more citizens arc slain by reckless mo-
torists; baby and grandmother, stripling youth and stal-

wart man, none is exempt Some unavoidable accidents

there are, some accidents in which the victim was alone to

binme. but the list of accidents which might have been

avoided by care on the part of the motorist is shockingly

large. . . . The sentence which I am to impose upon yon
will I hope serve to impress upon some motorists the law

u.id to induce them to use more care than has been dis-

played in the past ; and I have in mind those who own and
run their own cars as others not so circumstanced. The
lesson must Is- taught that an accident of this kind is not

a misfortune, it is a crime." A sentence of two years' im-

prisonment was imjKtsed. In these days when it has been

said with some justice that no man can live a week without

violating some law or ordinance, the subject is one deserv-

ing of some thought. As was so c learly pointed out by Mr.
.Iii-luc Kiddell, the one justification for punishment in

such a case is the deterrent effect on subsequent offenders.

Tbat Is'int; true, two prime elements are to be con-

sidered. First, the motive of the offense. If it is an

offense ordinarily committed from mere thoughtless-

ness a comparatively slight jn-tialtv will serve as an adi--

(|iiate reminder. If it is an offense committed for

profit, like the use of short weights or measures,

the penalty must be severe enough to deter any person

from taking the risk of detection for the sake of the profit

Second, and even more important, is the effect of the of-

fence on the victims thereof or on the public pace and

welfare. Where the liberty of a citizen who is not a sub

ject for reformation is taken away for purely exemplary
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reasons, the public good must outweigh the private depri-

vation. Determent of reckless drivers of automobiles or of
sellers of adulterated food may gave many innocent lives.

Other statutory offenses, on the other hand, produce very
slight consequence*. Even that crime against which tiro

anathema marnnatha has been hurled, the illegal sale of
intoxicants, is of trivial actual consequence in any singlo

instance. With the great multiplication of technical of-

fenses, making criminal hundreds of nits which a few
years ago were innocent, it is time to put out of mind the
idea that the mere violation of law is in the alwtraet some-
thing unholy and deserving of the most condign punish-
ment. A judge who would do real justice must look be-

yond the broken low and the statutory penalty, mid con-

sider attentively the character of the offender mid the
motive and consequence of the crime.

Lay Practice of Law.

""Hue view taken by laymen generally seems to be that
* the efforts of the bar to prevent the practice of law
by trust companies, real estate agents and the like are

actuated by a seltish desire for the emoluments diverted
to these illicit practitioners. Nothing could be further
from the truth. Considering only their personal advan-
tage, lawyers would delight in the confusion produced by
these inept triflers with the intricacies of the law and
profit largely therefrom. This was well illustrated by Mr.
Julius Henry Cohen of the New York County Lawyers
Association, who said recently in speaking on this subject:

"A very good client of mine made a lease of an apartment
house in New York for n long term of years. The lease

was negotiated by a real estate broker. At the time when
the lease was to be executed my client was in a hurry to

go West on business. The broker came to him with the

lease already drawn. .My client said. 'I will send this

lease down to my lawyer to have him look it over.' The
broker said. 'That is not at all necessary, I am drawing
these leases every day, and 1 probably know more about
such leases than your lawyer docs.' Helving upon the

statement of the broker and being in a hurry to get away,
my client signed the lease. That situation has created

employment for three law firms and.a litigation that has
involved a controversy in the courts, and so far as creating
business for lawyers is concerned, that real estate broker
was a friend of ours."

It is well understood that the prevention of the unau-
thorized practice of medicine is for the lienefit of the public
and not that of the physicians, but the comprehension that

the public interest is in like manner safeguarded by the

suppression of the practice of law by laymen seems to be
of slow growth. Jt seems a simple thing to till out a blank
form of conveyance, but that apparently formal trans-

action is hedged round with rules of law, each the out-

growth of experience, and ignorance of one of them may
nullify the whole transaction. And while the lawyer may
not, as a man, be more honest than a real estate agent, he
is in n very different situation. He is bound by a solemn
oath of fidelity to his client, and subject to a supervisory

[xwer which may deprive him of his license to practice in

case of fraud or dishonesty. The. Wr should not, there-

fore, allow unjust suspicions of its motives to deter it from
the dirty of putting an end to illegal encroachments on
the field of professional endeavor. It is a duty owed to

the public, and not a mere matter of self-interest.

Honorary Degrees.

The fact that an unusual number of distinguished for-

eigners have recently visited the United States, has

led to a considerable conferring of honorary degrees and

as usual that of LL.D. is the one most commonly selected.

No one begrudges to Marshal Foch and other visitors of

scarcely less fame and international service any tribute of

private or official esteem which it is within the power of

the nation to bestow. Hut why levy exclusively on the

lawyers? No one has conferred the honorary degree of

D.D., though the Marshal, albeit of the Church Militant,

is at least as good a preacher as he is a lawyor. Tho
degree of M.A. would be even more appropriate in view

of his linguistic pre-eminence, for as he is reported to have

said when called to the Conference «>t Spa, he is the only

man who speaks a language which Germans can under-

stand, lint in all seriousness, the use of a college degree

for the double purpose of attesting scholarly attainment

and of honoring a recipient without regard to his attain-

ments in that particular field tends to deprive the degree

of its value for any purpoi=c. The custom probably had

its origin at the time when the degree of an English uni-

versity conferred certain civil privileges on its holder. Tt

is akin to n grant of the freedom of a city which was a sig-

nificant and substantial honor when cities were not free

to all comers. But with the passing of the original sig-

nificance, both have become mere formal expressions of

regard. At this time there is a strong agitation for the ,

better education of candidates for admission to the bar.

Human nature is so constituted that the right to a peculiar

and public insignia is a strong incentive to endeavor. The
degree of LL.D should be such an insignia, the unmistak-

able badge of study and achievement in the science of law.

The obvious solution is the adoption by the colleges of a

form of honorary degree used for no other purpose. Such

a degree would serve every purpose of compliment without

trenching on the regular degrees representing the success-

ful pursuit of n prescribed course of study. The compliment

would in fact be greater, for a man distinguished in arms
cannot fail to be conscious of the absurdity of conferring

on him a degree representing proficiency in a science of

which he is totally ignorant. Prof. Lorcnz of Vienna,

on receiving such a degree in the United States some years

ago, commented humorously on its inept ness. adding that

in his own country he had been made a "Counsellor of

the Empire" despite the fact that his counsel would le

i
valueless unless the Empire had hip joint disease. But

I nothing will be done on the subject until the holders of

the degree of Doctor of Laws make known in some definite

manner their dissatisfaction with its use as a meaningless

compliment to laymen.

The New York Civil Practice Act.

Whim: it is not the policy of Law Notes to publish

articles of purely local importance, the legislation

of the State of New York has been so far a model for

j

civil practice acts throughout the country that its most

recent enactments in this field cannot but be of general

interest to the profession. The author of the article on

the New York Civil Practice Act appearing in this num-
ber. Mr. Fiero, is peculiarly fitted to discuss the subject.

He has been for thirty years lecturer on the Code of Civil

Procedure in the Albany Law School, was Chairman of the
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Committee on Law Reform of the New Vork State Bar

Association from 1808 to 1000, and in that capacity

drafted the statute which provided for the appointment

of three members of the liar to examine the Code of

Procedure of Xew York and other state* and report to

the Legislature in what respects the Stale Procedure could

be revised, condensed mid simplified. He also dratted the

Act of 1002 authorizing a committee to consider the mat-

ter of the statutory and code revision, and the Act of 1004

under which the commission was appointed and the stat-

utes of the state revised and the Rodcnbcck plan of re-

vision of the Code re|H>rtcd to the Legislature. It is becom-

ing generally recognized that simplification of procedure

ia one of the most pressing problems of the profession, and

this latest effort in that direction of the pioneer state in

tho cod iheation of procedure is deserving of consideration

by lawyers throughout the country.

LAWYERS AND SUNDAY LAWS

Advkkti.no to the fact that certain rules to plead

ji exception to the general exclusion of Sum lay in

ihe computation of time limited for legal proceeding* Mr.

Chitty observed: "Special pleaders are supposed to bo

less observant of the Sabbath than die rest of mankind." S

Gen. Prac. Vol. .'5, p. 105, note. While special pleading

has been abolished, it is probable that there are some mem-
bers of the profession to whom this peculiarity has de-

scended, and in these 'days when a determined effort is

being made to revive the spirit of the witch burning days

it is well for them to consider their legal rights. While

it ia reported that an artist quietly engaged in his studio

was recently arrested in New York at the instance of some
zealous Sabbatarian, the reported cases disclose no instance

of a lawyer being prosecute*] criminally for violation of

the Sunday laws. There have been, however, several caws
j

in which clients have sought to defeat the collection of fees

on tho ground that the services of the attorney were per-

formed on a Sunday. In an early English case, I'calc v.

Dickens, 3 I Jowl. (Eug.) 171, I L. J. Exeh. 28, the rule

of ejusdem generis was said to exclude an attorney from
a statute forbidding Sunday labor by any "tradesman, arti-

ficer, workman, laborer, or other person/' But in Jones

, v. Brantley, l.'l Miss. 721, 8;; So. S02, S A. L. II. 1353,

it was held that the professional services of an attorney

in rearranging ami adjusting the alTairs of a partnership

did not constitute a work of charity or necessity, .-ind that

no recovery could be had for the value of services per-

formed on Sunday, it was held, however, that the contract

was severable and that recovery could be had for services

rendered on a secular day under the same contract. In

Alfrec v. dates, s2 Iowa ID. 47 M. \V. 003. wherein the

plaintiff was apparently an attorney, the services consisted

in examining titles, and making and recording papers for

the sale of land. It was held that where the wntract did

not necessarily contemplate Sunday work recovery of the

contract fee might be had though some of the \vork was
done on Sunday.

But while the question has never been directly decided,

it is believed that as to a considerable part of their pro-

fessional functions lawyers enjoy a peculiar iinimtnity

from Sunday laws. For the first half century of \hc Chris-

tian era the courts under Christian control sat on Sunday,
by way of opposition to the su]>erstition of the heathen

who observed days and times. See Swaim v. Broome,
(17tJ4) 3 Burr* 1505, 07 Eng. Rep. (Reprint) 090,
wherein the subject was reviewed at length by Lord Mans-
field. But in A. 1>. 517, Christianity having grown old

enough to acquire a few superstitions of its own, the first

canon was made forbidding the adjudication of cases on
Sunday, and this was followed by others, which were ac-

cepted by tho Saxon Kings of England and became part

of the common law. As a result it is now too well settled

to require the citation of authorities that Sunday is die*

non juridicus and that court cannot \«- held on that day.
But there are a great many quasi judicial proceedings in-

volving the attendance of lawyers which may lawfully be

had on Sunday. Thus a verdict mav be received on Sun-
day in a criminal case (Ball v. I'. 8., 140 U. S. 118, 11

S. Ct. 7ttl, 35 U. S. (L. ed.) 377; Stone v. U. 8., 167
U. S. 17S, 17 S. Ct. 778. 42 l\ S. (L. ed.) 127; E<tcr v.

State, 112 Ark. 37, 104 S. \V. 750, Ann. Cas. 1010B 30;
Hodge v. State, 20 Fla. 500, 10 So. 55G) or in a civil

action (Henderson v. Reynold*; 84 Ga. 150, 10 S. E. 734,
7 L. R. A. 327 ; Junes v. Johnson, Gl Ind. 257 ; Webber v.

Merrill, 34 A'. H. 202; Allen v. Godfrey, 44 N. Y. 433;
Hastings v. Columbus, 42 Ohio St. 585). So additional

instructions may be given to a jurv on that dav {People v.

Odell. 1 Dak. 107, 40 X. W. OOl ; Roberts "v. Bower, 5

Hun (N. Y.) 558) or a jury discharged for failure to

agree (People v. Lightner, 40 Cal. 226; McCorkte v.

Stale, 14 Ind. 30; Metce v. Com., 78 Ky. 58C). In like

manner extraordinary relief may he granted on Sunday.
iMnyabier v. Fair/jury, etc., R. Co.. t>4 111. 243, 10 Am.
Rep. 550. wherein the court said in granting an injunc-

tion: "The notion that Sunday is a day so sacred that no
judicial act can be performed, hail its origin with ecclesi-

astics of an unenlightened age. and rests upon no substan-
tial basis, and if it is the doctrine of the common law, it

need not have application here, in this day of thought and
increased enlightenment. Men are freer now than then,

and are permitted to regard acts as innocent and harmless
which were then deemed sacrilegious and worthy of anath-
ema. . . . In CoinvnVUip-st, title •Temps,' umlcr the head,
Dies non juridicits, it is said, the chancery is always open.
So the Exchequer may sit upon a Sunday or out of term.
P. 333 (C. 5). There is nothing to an intelligent mind
revolting in this. Suppose, in times of high political ex-
citement, a citizen is indicted for treason, and judgment
of death pronounced against him by a servile judged who.
not a slave of the Crown, as were Trcsstliiin, Scrocgs and
JelTerics, but yet the slave of an enraged oopulacc, on an
indictment never returned into court, or found by a grand
jury, and defective in every essential, and this judgment
pronounced on Saturday, and the time of his execution
fixed on the following Monday. To arrest this proposed
judicial murder, an application is made to a memlier of
the appellate court on the intervening Sabbath: who would
justify the judge, should he fold his arms and, on the plea
the day was not a judicial day, suffer the victim to be led

to execution '. The necessity of the case would l>c the
law of the case. The judge who has no respect for this

principle, is unworthy the ermine and an unfit conservator
of the rights of the citizen. The case before us is not one
of life or death, but it involves irreparable injurv to
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property. And imperious necessity demanded the prompt
interposition of chancery. On that principle the act is

fully justified. This is the dictate of right, of reason, of

common justice and common sense."

Bail may he given on Sunday. JlammoM v. State, 59

Ala. 104," 31 Am. Hep. 13; Johnston v. People, 31 111.

469; State v. Dow/hits. 00 Ind. 544; W'atU v. Com.. 5

Bush (Ky.) 309.

Arbitrators niav sit and hear evidence on Sunday. Ehr-
Ueh v. Pike, 53 Misc. 328, 104 N. Y. S. 818; Isaacs v.

Beth Jlamerfash Soc, 1 Hilt. 409, affirmed 19 X. Y. 584.

The affidavit to an appeal bond may be taken on Sunday
(Stale v. California Min. Co., 13 .Nov. 203); a superse-

deas bond mav be executed on that day (Babock v. Carter,

117 Ala. 575," 23 So. 4S7, 07 A. S. if. 193) ; or a petition

lor a writ of error tiled if the clerk will receive it (Han-
over F. Ins. Co. v. Shrader, S9 Tex. 35, 32 S. W. 872,

33 S. W. 112, 59 A. S. H. 25, 30 L. It. A. 498). There is

however some contrary authority as to appellate proceed-

ings. See Neal v. Crew, 12 Ga. 93; Roberts v. Farmer*',

etc., Bank, 130 Ind. 154, 36 N. E. 125.

The foregoing decisions and many others to similar ef

feet which might be cited rest on two reasons, viz. : that

such acts as have been referred to are not work and labor

within Sunday laws, and, in such cases as the giving of

bail or the issue of an emergency injunction, are works
of necessity. "The State of Georgia exercises no ordinary

calling and is engaged in no labor, business or work," said

the court in Wehlon v. Colquitt. 62 Ga. 449, 35 Am. Hep.

128, in sustaining a bail bond given on Sunday.
It is of course true that the cases cited deal with the

validity of the proceedings in question and not with the

lawfulness of the conduct of a lawyer who participates

therein. But it would seem that the two pro|>ositiotis are

quite inseparable. If the proceeding is valid it is so be-

cause it infringes uo penal law, and it follows as a neces-

sary consequence that the participation therein of a person

whose action is essential to the proceeding infringes none.

This was plainly stated in Jones v. Brantley, 121 Miss.

721. 83 So. 802." S A. I,. R. 1353, wherein, passing on the

right of an attorney to recover for services, the court said:

"There are some services that an attorney may lawfully

perform on Sunday, as the law expressly authorizes certain

suits and other legal matters to 1* done <>n Sunday."
It seems therefore that there is u considerable field of

professional activity which an attorney may pursue on
Sunday if lie is so inclined and occasion arises, and in

doing which he may laugh in the face of the blue nosed

regulator of other people's affairs and feci secure in his

right to coerce payment by a recalcitrant client. Hut on
the other hand if he takes advantage of a day secure from
interruption and telephone calls to draw an important
contract, prepare an overdue brief, or hold a consultation

with witnesses not accessible on a secular day his action is

quite eleurly a violation of law. If it seems to him illog-

ical that the work he cannot lawfully do is that whose do-

ing cannot by any possibility disturb any person or in-

fringe; another's right, he must reflect that the fault rests

with his own profession which in the centuries since it

took the administration of law from the selfish ami in-

competent hands of ecclesiasts has not yet rid it of this

remnant of their evil handiwork. Two sound reasons sus-

tain the requirement of a weekly rest day. One is to

protect the public health from deterioration under inces-

sant labor. Obviously an educated professional class like

the lawyers do not need this paternalistic care. The other

is to prevent the disturbance of persons in any religious

exercises or observances in which they may wish to engage-

Certainly office work by a lawyer has no such disturbing

tendency. Any Sunday law is, so far as applicable to

lawyers, a relic of past superstition and without a

supporting reason in the more enlightened thought of the

present day. W. A. S.

THE NEW YORK CIVIL PRACTICE ACT •

B<f J. Newton Fiero, Dean of the Albany Law School

HISTbKICAI.

In order that an understanding may be had of the pur-

pose of the Civil Practice Act of 1920, as amended in

1921, it is exceedingly desirable if not absolutely neces-

sary to inquire briefly into the origin and development of

the movement out of which the Act arose and the con-

ditions existing which brought about its enactment. The
agitation for change in the methods of practice has been
going on in this state nearly a century, beginning with the

criticism upon Common Law methods, which resulted in

the Code of Procedure of 1848 (The Field Code) under
which many of us practiced until 1877 when the Code of

Civil Procedure (The Throop Code) was enacted against

very decided opposition upon the part of the Bar of the

State, and criticism as to its merits began immediately and
continued up to the time of the enactment of the Statute

under consideration. The annual address of the President
of the State Bar Association in 1893 suggested many of

the objections to the then existing Code ami criticisms con-

tinued to multiply during the. next few years, resulting in

the appointment of a Committee of fifteen by Governor
Odcll, of which Committee Chief Judge Parker was Chair-
man, to report to the Legislature concerning the condition

of the statutes and laws of the State. The Secretary of
the Committee visited the English courts on behalf of the
Committee for the purpose of inquiring into the workings
of the English Practice Act which was adopted in 1873.
rpn" ,Ue report of this Committee was based the legis

lative action under which the Hoard of Statutory Con-
solidation, with Adolph .1. Kodenbeok at its head, was
created. This Board on the completion of the revision of

the statutes took up the matter of revision of the practice,

presenting to the legislature a short Practice Act with a
complete set of rules to take the place of the Code of Civil

Procedure. With tho submission of the report of this

Board favoring tho enactment of rules by the Courts to

govern the practice there arose a controversy as to whether
it could be best regulated by such rules or by legislative

enactment as theretofore. The proposed Rodenbeck prac-

* The New York Civil Practice Actw enacted by the Lcfrisla-

tme of 1020 to take effect April first, 1921. DurinR the Session of

1921 several amendments were made and il was deemed desirable

to extend the time when it should go into effect until October
first. 1921, since which date it has been effective.

This address was made before the Albany County JW Associa-
tion at a speeinl meeting on October ]9i!l.
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tice act consisting of 27 sections and 215 rules was revised

from time to time as presented to several legislatures, but

although the plan received very strong support, par-

ticularly iu New York city, it never received a favorable

action. With this condition existing, a joint legislative

committee, headed by Senator Walters, was appointed in

1916 to take up the work.

Difficulties of the Situation,

This committee was confronted at the outset with three

proposition*. Many members of the Bar were of opinion

that the Code of Civil Procedure then, and up to October

1st in operation, afforded both in arrangement and detail

an adequate and complete system of practice and insisted

that whatever good could be accomplished could best bo

done by way of amendment rather than by a complete re-

arrangement and readjustment. This would have brought

about the desired result with the least disturbance of exist-

ing conditions consistent with the elimination of undesir-

able matters and the introduction of desirablo reforms and
would have avoided to a great extent the opposition to the

revision and enabled it to be accomplished years ago as

well as prevented much of the criticism now so freely made
of the present enactment. This was the plan suggested by

the Committee of Fifteen. Those favoring a complete

repeal of the Code were divided into two hostile camps

—

one favoring the liodenbeck plan based on the English

system of enactment of a short practice act and adoption

of rules for all the details of the practice. This plan bad

not been favorably reported upon by the Committee of

Tiftecn as the result of its investigation. On the other

hand, many lawyers favored the continuance of legislative

control by the enactment of a statute to take the place of

the Code of Civil Procedure, leaving the mutter of rules as

supplementary to the statute as under the Field and
Throop Codes, the body of the practice to be included iu

the statute rules oidy as an aid to its enforcement. There

was a practical unanimity of sentiment that the substan-

tive law should be eliminated from the practice provisions

and that such provisions closely connected with the sub-

stantive law should either be made part of the statutes

relating thereto or enacted in separate statutes. The legis-

lative committee which framed the act and is responsible

for it in its present form therefore attempted to accom-

plish two objects which were incompatible with each other,

first, to reconcile the views of the members of the Bar who
favored the preparation of rules by the court which should

take the place of statutory enactment, i.e., take tbc matter

of practice out of the hands of the legislature, place it

•ntirely in the hands of the judges who should prepare

rules as well as enforce them, with a basis of legislative

action in the way of a Practice Act which would simply

contain the more important propositions, theoretically,

those which were jurisdictional ;
second, to perpetuate the

method which had been in existence since 1846 by which
the legislature enacted provisions regulating the practice

to be supplemented by such rules of court as might be

accessary. The theories are diametrically opposed to

each other. In the controversy thus arising the simpler

plan of thorough simplification and revision of the Code
as it stood was completely lost sight of and years elapsed

before legislative action could be obtained. The Commit-
tee undertook, so far as possible, to conciliate the partisans

of rules and satisfy the views of those who insisted npou
legislative control. This it sought to do by the repeal of

the Code, the enactment of what it deemed the more im-

portant practice provisions by the legislature supplemented

by a very largely increased number of rules and further

transferring to the Consolidated Laws provisions of the

Code which were clearly substantive law and also certain

infrequent proceedings which would reduce the volume

of the Practice Act without occasioning inconvenience.

The Plan Adopted

This scheme involved three elements:

First, the enactment of a statute regulating actions in gen-

eral. This was. accomplished by the Civil Practice

Aet proper;

Second, the preparation of rules to be adopted by a conven-

tion of lawyers and judges under legislative sanction.

This was done by largely increasing the number of

rules by transferring many sections of the Code to

the rnlea;

Third, transfer of several statutes relating to- procedure to

the chapters of the substantive law to which they

relate or to separate statutes, and the like transfer

of the substantive law which remained in the Code,

after the revision of the statutes in 1909.

The situation, then, which has arisen in connection with

the action taken by the joint committee as adopted by the

legislature, is this. The sections of the Code have been

distributed between the Civil Practice Act, the rules and
the subject-matter to which specific matters of procedure

relate, so that the Practice Act proper contains only l,.
r>40

sections as against 3,384 in the Code. Rules of civil prac-

tice contain substantially 230 sections as against 80 of

the general rules of practice as they existed under the

Code, while a large number of special proceedings have
become part of the statutes which they arc enacted to

enforce. The result is to narrow the Practice Act to mat-
ters connected with the carrying on of an action and of the

more important special proceedings. In the light of this

situation, we arc to take up the Civil Practice Act. the

rules and cognate acts referred to. It will be found upon
closer examination that the difficulties of the situation

have been somewhat magnified by the Bar and that the

changes will not occasion the labor and annoyance antici-

pated by practitioners. The salient features of the

changes are as follows:

Technicalities Abolished

The provisions of the Act were intended to favor lib-

erality in practice. They rid us of many of the technical-

ities which have served as an annoyance to practitioners

and a hindrance to the administration of justice. Among
the provisions of this character are those relating to par-

ties. These provide that non-joinder and misjoinder of

parties shall not defeat an action or proceeding; that new
parties may be added or substituted and parties misjoined
may be dropped at any time; that all parties may be joined

as plaintiffs or defendants in whom or against whom any-

right to relief is alleged to exist, whether jointly, severally

or in the alternative; that each defendant need not be
interested us to all the relief prayed for; and that where
the plaintiff is in doubt as to the persou from whom he is

GoogI
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entitled to redress, ho may join two or more defendants

with the intent that the question as to which is liable and

to what extent may bo determined, (C. 1*. A. §§ l'J2,

20'J, 211-2 Vi). The Act al.no contains several new sec-

tions ujMMi the subject of mistakes, detects and irregu-

larities and the supplying of omissions. §J0f» et seq.)

They have been drawn in quite general language and are

intended to meet technical objections as tbey may arise

at any stage of an action or proceeding, or ou appeal.

These provisions are the result of recommendations by the

State liar Association mid the New York County Lawyers

Association and are based upon the English rules and the

recently enacted Practice Act of New Jersey. Some of

them are very general in their character ami the criticism

has been made that they will tend to laxity in the practice

in that careless lawyers will feel that they are not bound

by specific rules and that an amendment may be easily

obtained, and hence' fail to exercise due care in the prepa-

ration of papers, resulting in failure to advise their

adversary of the purpose or object of a pleading or applica-

tion to tiie court. It is quite probable that this will be to

some extent the result of so liberalizing the practice. It

will, however, be fully compensated by the benefits to be

derived from the freedom from unnecessary and burden-

some technicalities.

Changes in Arrangement

Changes in arrangement have been made to such an

extent that but little remains of the form of the Code of

Procedure, in which respect it has been entirely revolu-

tionized, whether to advantage or otherwise must bo deter-

mined by experience. The Code, after defining courts and

their powers, took up the Statute of Limitations and from

that point followed the course of a civil action from begin-

ning to its close in chronological order, first treating of the

determination as to parties and the selection of the proper

tribunal, service of process, joinder of issue, steps neces-

sary to ascertain and determine tho rights of the parties

before trial, judgment, execution, supplementary proceed-

ings. This arrangement served to aid the practitioner and

was of immense value in connection with the work of the

student who had thus before him an intelligible and clear

scheme of procedure. The Practice Act in accordance

with the modern method of drafting statutes begins with

definitions of the terms used, thus improving upon the

order in the Code which placed the definitions at the end

of the statute. The Statute of Limitations and so much
of the statute as covers courts and judge follows, many
of the Code provisions as to the courts having been trans-

ferred to the Judiciary Law; then come what is termed

"General Practice Provisions," i.e., those provisions which

were found in the Code following the regulations as to the

commencement and progress of the action. These pro-

visions cover a wide range of motions and applications to

the court and provide for the method of obtaining remedies

at any period during the progress of the action other than

provisional remedies which are treated after the provisions

for judgment and execution, ihus reversing the Code
arrangement in that respect. These provisions under 22

articles which include such matters as extension of time,

filing of papers, service of papers, stays, ami the like, are

in turn followed by regulations with regard to the place

where au action shall be brought then follows parties,

pleadings and preparation for trial and proceedings in tho

action to its close, interfiolating, however, the statutory

provisions now in the Code with regard to evidence. The

Ilodeubeck plan provided for a separate Act as to evidence,

which would seem to be much the better scheme as to the

rules of evidence other than those connected with Pro-

cedure in view of the theory that matters of practice only

should be included in the Act. What are termed "Par-

ticular Actions and Particular Proceedings," take the

place of "Special Actions and Special Proceeding^"

names which had become familiar to the profession and

as relating to actions, names in which personally I had

considerable pride, as that term was first applied to that

class of actions in the work on that subject. Special Pro-

ceedings were recognized as such by the ("ode. The

reason for the change of nomenclature is not given by tho

Committee. Aside from the fact that one dislikes to find

a new order of things and accustom himself to them, it

is a quest iou of time and patience for a lawyer to adapt

himself to these changes. They seem, however, in most

case* to be unnecessary and of doubtful value.

Transfer of Code Provmws to the Rules

In view of the fact that the separation of the rules from

the Code has always beeti a source of inconvenience to

practitioners, it was to Ihj hoped and was expected that tho

number of rules would be diminished rather than in-

creased. It is, of course, necessary that there should be

power in the court to make rules, but the theory upon which

this power has been exercised since 1848 is that they shall

supplement the statutory provisions and for that reason

they shoidd be as few in number and as brief as is possible

consistent with that purpose. It will now be necessary in

conducting an action or proceeding, after becoming famil-

iar with the provisions of the Practice Act, to examine

with care the rules relating to the same subject-matter in

order to be quite certain that all the necessary steps havo

been taken and properly taken. It is not easy to see upon

what theory so many of the Code sections wore taken

verbatim from the statutes and placed in tho rides. It

would be expected that all jurisdictional matters would be

found in the statutes, while matters of detail would find

their way into the rules. Indeed, Senator Walters, in a

paper read before the State Bar Association at the annual

meeting in 1921, said: "The general principle followed

was to include in the statute, rights of action and rights

arising in the course of an action, and to recommend for

court rules, details of practice and procedure." This is

far from being the fact, as is illustrated by the case of a

summons and its service. Seventeen sections of the Prac-

tice Act and nine rules are devoted to that subject, the rules

stating the requisites of the summons, its form, and
requirements as to proof of service, as also the contents of

the order for service by publication and provisions as to

when service by publication is complete. These matters

would appear to be jurisdictional or at least may reason-

ably be claimed to be such, hence it will be necessary to

look into the rules carefully after examination of the Act
on this subject, particularly with reference to service by
publication. Home of the important provisions on that sub-

ject being contained in the Practice Act, others in the

rules. The form of summons is slightly changed by Rule
45. Substantially all matters with reference to pleadings,
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except those relating to a Bill of Particulars, have been

relegated to the Rules, such as motion to strike out scandal-

ous matter from u pleading, to make a pleading more

delinite and certain, for judgment, as sham or frivolous,

motion for judgment on the pleading* after issue joined.

Most of the sections relating to this matter are taken from

the Code without change. Here again the reason for the

transfer is not apparent.

Proceedings Transferred to Statutes

Numerous proceedings are transferred from the Code

to the statutes to which they seem most closely to relate,

while some of them are provided for in separate statutes,

such as the Condemnation Law, which is made a separate

chapter of the Consolidated Laws. Some of the Code pro-

visions are transferred to the Domestic Relations Law;
others, such as those relating to waste and foreclosure by

advertisement, to the Real Estate Law; others to the

Decedent Estate Law, County Law and Civil Rights Law.

This is along tin- lines followed for several years in legis-

lation as to proceedings infrequently used. The Court ot

Claims Act. Surrogated Court Act and Xew York City

Court Act have been enacted as separate statutes, which

is a decided improvement.

Simplification

Oilier than the provisions looking to greater liberality

in practice to which reference hns been made, the more

important changes have been as follows. Abolishing the

demurrer, which is brought about by a section which pro-

vides that the only pleading on the part of a defendant is

an answer. In place of the demurrer are provisions in the

Rules for motions for judgment upon substantially the

same grounds upon which a demurrer might have been

interposed, which motion must be made within 20 days

after the service of the complaint and may be made where
the defect appears on the face of the complaint upon the

papers; when it does not so appear, may be made on that

pleading and affidavits. This method also takes the place

of section 547 of the Code, which was in operation for

several years, and extends its usefulness. An answer may
be interposed after decision of the motion or the pleading

amended. x\ parly desiring to raise a question of law

upon a complaint or answer or reply may now by motion

obtain all the relief which could have been obtained on

demurrer. This is one of the more important and useful

changes made by the Act, since demurrers were used to

but little purpose except delay and the procedure was
cumbersome and technical. The practice is further sim-

plified by the abolition of the state writ in certiorari,

mandamus and prohibition, leaving the procedure in every

other respect substantially as it stood heretofore. The writ

is retained in habeas corpus, as is stated by the committee,

for the reason that the writ of habeas corpus is recognized

by the Constitution as such and it is deemed better to pro-

vide for its operation under that name. As to the other

three state writs, the order serves all the purpose of the

writ. An attempt has also been made to simplify and
render more workable the matter of taking depositions

l»eforc trial for use on the trial by providing that such dej>-

ositions taken within the state may be taken upon notice

to the other party without an order of the court, with a

provision by which notice may be vacated or modified on

motion. The Act contains -'2 sections as to " Taking Testi-

mony by Deposition" while there are in addition 14 rules

on the subject, A very serious difficulty confronts the

practitioner. at this point by reason of the fact lhat Iwth

the act and the rules confuse the procedure as to taking

testimony within the state and without the state. It will

be difficult to apply these .'!4 provisions to circumstance-*

and conditions so widely different. The attempt to make
the taking of testimony wilbin the state less complicated

is worthy of all praise, since the code method was most

technical and unsatisfactory. It is extremely doubtful,

however, whether the new method will be satisfactory in

view of the fact that in a very large percentage; of cases the

party against whom testimony is sought to l>e taken is

disposed for one reason or another to delay the matter, and
it is possible, may increase rather than lessen litigation on

this subject. The proceeding by order in the first instance

is retained, but no provisions arc made with reference to it

except that an order may be obtained instend of proceeding

by notice, leaving the method of procedure somewhat
vague and unsatisfactory. The provisions for taking

depositions, without an order seem to contemplate that the

moving party shall select the "|>erson before whom the

testimony is to be taken," § 290, since it may be taken

before any judicial officer, notary public or attorney or

counselor at law. §1301. Testimony may also be taken ou
one day's notice. Query, whether these provisions do not

go too far in the way of simplifying the practice. This is,

however, deemed by the proponents of the plan one of its

excellent features and has been strongly pressed by mem-
bers of the New York City Bar. Like many of the other

changes, experience alone can demonstrate whether they

arc an improvement upon the Code. A novel feature/

derived from the English practice is the authority to bring

an action to declare rights, whether or not further relief is

or could be obtained, i.e., to enable parties to have their

rights determined in advance of a breach of a contract,

enabling a party who is in doubt as to his rights under an
agreement or otherwise to have the matter determined
without taking the risk of breaking his contract and suffer-

ing damages therefor, or on the other hand, have a deter-

mination before there is a breach on the part of the other

parly threatening one, whether or not that party has the
legal right to break the contract. This provision is

regarded by the sponsors of the Practice Act as a matter
of great importance.

U7»m Act Takes Effect

Finally the Act takes effect as to all actions and special

proceedings commenced after October first, § 1568. As to

actions commenced before that date, they must be con-

ducted in accordance with the law as it then stood, § 1500.
Except that the remedial provisions of the Art. IX may
be applied by the court in the interests of justice, Art. IX
relates to mistakes, defects and irregularities and contains
now provisions. Section 101 of that article is to the effect

that at any stage of the action any mistake or defect may be
corrected or supplied, or if a substantial right of a party

,
is not prejudiced, must be disregarded, and other sections

provide that no mistake in the remedy demanded shall

! affect the rights of a party.
1

or.
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Conclusion

This ifl, iu brief,, an analysis of the principal features

of the Praetiee Aet. The minor changes are very numer-

ous and some of the in important, but it will be manifestly

impossible ami wearisome to attempt to go into more

detail. The Practice Act is before the profession upon

trial. Jf satisfactory, it will remain upon the statute

books; if not. and it does not measure up to the views of

the liar, it will he ami shoiii-1 be either improved by amend-

ment or speedily replaced by a more satisfactory statute.

(Eases of ^Interest

Worn** "As Pkk VosTiiM't" ox Note as Aukcti.vg Its

Ntooti.mui.itv.—The words "as per contract" on (lie face of a

promissory note, which are separate nod distinct from the rest

of the note, do not, it has been recently- held, destroy its negotia-

bility. See Strand Amusement Co. *. Fox (Ala.) 87 So. 332,

decided hy a divided court. McClelland. J., dissenting, said:

"The original notes, the negotiable or non-negotiable character

of which is a controlling inquiry' «» this appeal, are certified to

this court for its inspection. They are on printed forma, the

date, maturity, and amount being tilled in in handwriting. On

the lower left-hand side of the face of the paper, opposite the

signature, these words are written in in ink, in the same hand-

writing and ink making the signature to the notes: 'As per

contract.' To my mind, the opinion of Monroe. Ch. J., in Con-

tinental Bank & Trust Co. v. Times Pub. Co. 142 I-a, 209, L. K. A.

1918B 6.T2, 76 So. HI"—a deliverance in immediate point—

demonstrates the fact that the quoted words on these notes

operated to destroy their negotiability. 1 shall not attempt to

reiterate what that able jurist has so forcefully expressed. The

majority of this court make material to their view the place on

the notes where the quoted phrase was written; this notwith-

standing it has been long decided by this court, as well as gen-

erally elsewhere, that matter indorsed on a note, even in the

margin, becomes a part of the instrument—'as much so jm it it

had been set forth in the body of the instrument." Seymour r.

Farqnhar, 93 Ala. 292, 8 So. 466; Sacred Heart Church Bldg.

Committee r. Manson, 203 Ala. 254), 82 So. 199. and other

authorities therein cited. If this established doctrine is accorded

appropriate deserved effect in this instance, » material consider-

ation on which the majority predicated llieir conclusion would

be removed. I see no reason to deny this rule's effect in the cir-

cumstances here involved. Code, $ 1974 <fc17 of the Filiform

Negotiable Instruments Law), provides, through suhd. 4: 'Where

there is conflict between the written and the printed provisions

of the instrument, the written provisions prevail.' I'nlcss it can

1m- held that the written words 'as per contract' are denied any

effect whatsoever, they institute a conflict with the printed word*

(in the form here used), manifesting an unqualified 'promise to

pay to the order of the payee. It is not to be supposed, iiiiu'K

less assumed, that this phrase 'as per contract' was written on the

instrument without purpose or effect."

Kioirr to Sbkvf. Pro<f.«s o\ N'o.nui.-ioist I)»ii;s;v\vt in

Criminal Caw.—In Church v. Church, 27(1 Fed. .'16 1, it was held

that a nonresident voluntarily entering the District of Columbia

to respond to an indictment is entitled to exemption from service

of process in a civil case while coming and going without unneces-

sary delay by the u^ual mutes of travel. Speaking particularly

with reference to the voluntary appearance of the defendant, the

court said: "Appellee argues that the appellant caroc into the

jurisdiction voluntarily, and therefore is not entitled to immunity

from service. Assuming that his appearance here was voluntary,

we think the circumstance is immaterial. The rule, as we find it,

is the same, whether he came of his own volition or was coerced.

'As to nonresidents charged with crime, or brought within the

jurisdiction of the court hy compulsory process, the general rule

seems to be that they are exempt from the service of civil process

while coming into the jurisdiction, while necessarily in attendance

on the court, and while returning to their place of residence,

provided no unnecessary dclny occurs in returning.' 21 R. C. L.

1313. Judge Cooley, in People ex. rel. Watson c. Judge of

Superior CI. -10 Mich. 729, said, in answer to the contention 'that,

as the relator must he considered as going at the time to or

from a place of confinement under the process of arrest, tie was

not within the privilege,' that he found the law to be otherwise.

It was decided in Lamed r. Griffin (C. C.) 12 Fed. 590, that the

arrest of a person while attending before a commissioner for the

purpoee of giving depositions in a case pending before a court in

a foreign jurisdiction was invalid because he was privileged from

arrest during that time. Judge Evans, in Kaufman v. Garner

(C. C.) 173 Fed. 550, 554, examined quite thoroughly the authori-

ties, both Kngli&b and American, bearing upon the point, and as

a result of his study said that a nonresident who comes into a

State for the sole purpose of appearing in a court where ho ia

charged with a crime, in obedience to a recognisance previously

given by him, is exempt from services of summons in a civil

action while in such attendance or before be has secured further

bail required by the court. To the same effect are Compton v.

Wilder, 40 Ohio St. 130; note to Worth r. Norton, 76 Am. St.

Rep. 541; Murray r. Wilcox, 122 Iowa 188, 64 L. R. A. 5:W, 101

Am. St. Rep. 263, 97 N. W. 1087; Palmer c. Rowan. 21 Neb.

452, 59 Am. Kep. 844. T2 N. W. 210. and United States e. Bridg-

mnn. 9 B>ss. 221. Fed. fas. No. 14.645. If the appellant had

appeared voluntarily in a civil action, it is conceded that ho

would he entitled to the privilege. We are unable to perceive any

reason for according the immunity to a civil litigant while denying

it to one who comes to defend himself ngainst a charge of crime.

Unless he was before the court the criminal action could not pro-

ceed. By coming voluntarily the defendant removes an obstacle

to the administration of justice and saves the expense and trouble

of extradition. Is it not in the interest of a sound public policy

that this should be encouraged f" .

Passen(3kh is Akiiopi.a.vk as "Pabtvipatinu iv Avkov uitics"

Within A> cioknt Insciuve Policy.—In Hew r. Travelers

Ins. Co. (N. J.) 112 Atl. 859, reported and annotated in 14

A L. K. 983, it was held that a passenger in an aeroplane is

within the exception of an accident insurance |Milicv that it shall

not cover injuries sustained hy the insured while "participating

in aeronautics." With resi-cct to the meaning t» be given to the

phrase quoted, the court said: "'Aeronautics' is defined by

Encyclopedia Britunnica as 'the art of navigating the air.' It is

divisible into two main branches-- -aerostation, dealing properly

with machines, which, like balloons, arc lighter than the air, and

mint ion. dealing with the problems of artificial flight by means

of flying machines whicli. like birds, are heavier lhan the air.

Standard Dictionary defines it as 'floating in or navigating the

air us in a balloon or airship; the art or practice of sailing or

floating in the air.' It seems clear thnt 'aeronautics' is the art or

practice of sailing in or navigating the air. There is nothing in

the definition given, or in the common use of the term, to confine

it to those who are active in the piloting of air vessels and to
ufgroztxj uy Vjouyic.
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exclude those who are inactive uwrt thereof. If it bad been
i

intended to confine the application of this provision to those who

pilot or manage the physical operations of such vessels, it would

probably have been expressed by using such language as 'en-

gaging in the piloting, management, or operation of aeronautical

vessels.' I think that plaintiff seeks to give too narrow a meaning

to both words. 'Aeronautic' does not describe a business or

occupation, like 'engineering' or 'railroading,' but an art which

may be practiced for pleasure or profit, and is indulged in by

all who ride, whether as pilots or passengers. Is a passenger in

a balloon, which is Dot directed or propelled by any but natural

forces, a participant in sailing or navigating the air? Is un

observer in a military plane who is not piloting it, participating

in aviation f Is a military bomber, who does not touch the control

of the plane, a participant in aviation? Is the pilot of an nil-

plane which curries an observer or photographer, or the operator

of a maehiue gun, over enemy lines, but who merely drives his

tnaelune, participating in military activities f It seems to me
that the answer to all of tliesc queries must be in the affirmative,

although the individual in question is not the active agent. The

purpose of his (light has no influence upon the question ot

whether or not be is participating in aeronautics. His presence

in the plane makes him a participant in the flight which is aero-

nautical. If the question were respecting the scope of a provision

that the policy did not apply to anyone 'participating in tobog-

ganing,' would it be asserted that the occupants of the sled who

had no part in steering were not participating in tobogganing f

If one rides in (ho rear seat of an automobile, is he not participat-

ing in automobiling? If one hires a motor boat and crew to tako

him for a ride on a river, would it be said that ho was not par-

ticipating in boating? It seems clear that he would be."

Procuring Signature to Deed di Fraud as Fobgeuy.—Ac-

cording to the weight of authority, it seems, the fraudulent pro-

curement of a genuine signature to a deed does not constitute

forgery'. It w«s *o held in Austin v. State, 143 Tenn. 300, 228

S. W. 00, reported and annotated in 14 A. L. R. 311, wherein

the court said: "Section 659G of Thompson's Shannon's Code

defines forgery as follows: 'Forgery is the fraudulent making

or alteration of any writing to the prejudice of another's rights.'

It is insisted on behulf of the defendant Austin that the facts

detailed above do not constitute forgery, and he relies upon

the case of Hill v. State, 1 Ycrg. 7G, 24 Am. Dec. 441, in support

of his contention. Wc quote from that case as follows: . . .

^Forgery, at the common law, is the falsely making a note or

other instrument with intent to defraud. The definition implies

that there must be an act done, or procured to be done, to con-

stitute this offense. The above definition is taken from 2 Leach,

0. L. 785, where the author says: 'A note or other instrument

may be falsely made, cither by putting on it a name of a person

who does not exist, or by putting on it the name of one in exist-

ence without his consent, or by altering it,' etc. Here the

accused has put no name to the instrument; but it is found by
the special verdict that he wrote tho Dote for the wrong sum
and then induced the signing by a false reading; still it was
the real signature of the person; and all that can be said is

that he was cheated by a false representation of the aeeusiil.

This, though a cheat, was Dot a forgery. And so in the iustant

ease the accused put no name to the instrument, but he induced

the signing by a false reading, or by a false pretense, but the

sigmiturc was the real signature of the prosecutor, who was
cheated by a false representation of Yenman. Wo are of the

opinion that the case just quoted from is in point. It was de-

cided by this court ninety-seven years ago, and bos never been

overruled or modified, and wc see no occasion to overrule it at

this late date, especially since wo have a statute that covers a

case like the one under consideration, and which will be referred

to later. In other jurisdictions the authorities are at variance

as to whether tho fraudulent procurement of a genuine signature

constitutes forgery. In the latest case to which our attention

has been called, People r. Ffeiffer, 243 111. 200, 26 L. It. A.

(X. S.) 138, 00 X. E. 680, 17 Ann. Cas. 703, the court holds

that n signature procured in such manner does not constitute

forgery, and cites and approves in the opinion the case of Hill e.

State, supra, and states that the weight of authority is to this

effect. In a note to this caw, beginning on page 705 of 17 Ann.

Cas., the annotator states that such procurement is held to con-

stitute forgery in Alabama, Iowa, Kentucky, Maine, Massachu-

setts, .Michigan, Ohio, and Wisconsin, and that it is not forgery

according to the decisions of the courts in Georgia, Illinois, Kan-

sas, Mississippi, Xcw Hampshire, Xew York, Pennsylvania, and

Tennessee. He further states that in England the cases arc so

much in conflict that it cannot be said that either view has been

established. Mr. Bishop, in vol. 1, J 584, of his New Criminal

Law, says: 'According to a doctrine apparently just in reason,

and sustained by numerous yet conflicting authorities, one does

not commit forgery who, by fraudulently misrepresenting the con-

tents of an unexecuted instrument, or by misreadiug or altering

it, prevails on another to sign it, supposing himself to be execut-

ing what is different."

"

Ridiculing Christian Religion as Criminal Offense.—It

seems that one who, in a public lecture, impugns the Immaculate

Conception of Christ in coarse and vulgar language and charac-

terises the Christian religion as a humbug and deception, in a

manner to provoke laughter and applause from the audience, is

punishable as for blasphemy. It was so held in State r, Mockus,

113 Atl. .50, wherein Philbrook, J., speaking for the Maine

Supreme Judicial Court, said in the course of a lengthy but

interesting opinion: "It is farthest from our thought to claim

superiority for any religious sect, society, or denomination, or

even to admit that there exists any distinct, avowed connection

between church and state in these United States or in any indi-

vidual State; but, as distinguished from the religions of Con-

fucius, Gautama, Mohammed, or even Abram, it may be truly

said that, by reason of the number, influence, and station of its

devotees within our territorial boundaries, the religion of Christ

is the prevailing religion of this country and of this State. With

equal truth may it be said that, from the dawn of civilisation, the

religion of a country is a most important factor in determining

iu form of government, aud that stability of government in no

small measure depend* upon the reverence and respect which a

nation maintains towards its prevalent religion. Within the

limits of an opinion it would not be expected that all the tenets

of the Christian religion could be expounded, or even enumerated,

but for our purpose it will be enough to say tbat this religion

teaches acknowledgment of the existence, presence, knowledge,

und power of God, as related to human beings in all their walks

of life; this religion teaches dependence upon God, this religion

teaches reverence toward God and respect for Holy Scripture

Even as wc are writing these words the man who is about to

assume the duties of the high and responsible station of President

of these I'nited States, following the unbroken custom of more

than a century, and to the end that his official vow may be more

impressive and binding, reverently says, 'So help me God,' and

then pausing, with exjuol reverence, salutes the Holy Scripture

by a kixs. Congress and State legislatures o]»en their sessions

with prayer addressed to the God of the Christian religion.

Jiym Dy Google
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Judicial tribunals, anxious to discover and apply the trutb, the

whole truth, and nothing but the truth, require those who are to

give testimony in courts of justice to be sworn by an oath which

recognizes Deity. Thus it will be seen that there is acknowledg-

ment of God iu each co-ordinate branch of government Lest

any argument in support of the recognition of God in the funda-

mental law of our State should be overlooked, we point to the

very preamble of our Constitution: 'We, the people of Mmnc,
in order to establish justice, insure tranquillity, provide for our

mutual defense, promote our common welfare, and secure to our-

selves and our posterity the blessings of liberty, acknowledging

with grateful hearts the goodness of tho Sovereign Ruler of tbo

Universe in affording us an opportunity so favorable to the

design; and imploring His aid and direction in its accomplish-

ment ... do ordain and establish the following Constitution.'

In view of all these things, shall we say that any word or deed

winch would expose the God of the Christian religion, or the

Holy Scriptures, 'to contempt and ridicule,' or which would rob

official oaths of any of their sanctity, thus undermining tho

foundations of their binding force, would be protected by a con-

stitutional religious freedom whose constitutional limitation is

nondisturbancc of the public peace ? We register a most emphatic

negative."

Basis or Distbihution Among Heirs of Monet Rkcovkkkd
for Dr.ATii or Ancestoh by WBO.sarrt, Act.—In Estate of Ric-

comi (Cul.) 197 Pac. 97, it was held that the action authorized

by a statute providing that, for the death of a person by wrong-

ful act, his heirs or personal representatives may maintain an

action for damages in which such damages may be given as may
be just, is onu solely for the benefit of the heirs, by which they

be compensated for the pecuniary' loss suffered by them by

of tike loss of their relatives; and the distribution among
the heirs of the money recovered as damages must bo on the

basis of the pecuniary loss, and not in the proportion fixed by
the statutes of distribution. The court said: 'It is the pecuniary

loss to an heir by reason of the death that is recoverable, and
that only. Sec generally on this subject, Simoneau v. Pacific

Electric R. Co. 151) Cal. 494, 503. 509. 115 Pac. 320, 2 X. C.

C. A. 137. It follows, inevitably, that there tan bo no substantial

recovery on account of any heir who has not suffered substantial

pecuniary injury. This was in effect decided by this court in

Burk f. Areata & M. River R. Co. 125 Cal. 364, 73 Am. St.

Rep. 52, 57 Pac. 1065, where the syllabi correctly state the ques-

tions decided as follows: 'In an nction for a death, brought by
the adult collateral heirs of the deceased, the mere fuel that they

arc such heirs does not tend to show pecuniary damage; and
in the absence of other proof tending to show actual damages,

or, nt least, probable loss, resulting to them from the death,

the jury should be instructed that their recovery must be limited

to nominal damages.' 'Mere speculative or conjectural possi-

bilities of benefits to the parties complaining are not a proper
basis for an estimate of damages resulting from a death.' In

the light afforded by the views expressed in our derisions, it is

obvious that- the distribution among 'heirs' of dumnges recovered

by the statutory trustee must be upon the basis of the peruuinry

loss of each, rather than upon his rights under our succession

statute's with regard to property constituting the estate left by

the decedent. How perfectly absurd it would appear to be to

hold that where the whole amount of a recovery is given solely

on account of the pecuniary injury to the surviving wife, one
half thereof must go to a surviving father or mother or brother

of decedent who has suffered no pecuniary injury what-

Yet such would be the effect of appellant's construction

of the section. Her contention is based almost solely on the use

of the word 'heirs,' and the meaning of that word as used in the,

law of this state. Appellant is undoubtedly right in her claim

as to the meaning of the word 'heirs.' It denotes, as said in

Redfleld t). Oakland Consul. Street R. Co. 110 Cal. 277, 290,

42 Pae. 825, all 'those who are capable of inheriting from the

deceased person' under our statutes of succession; or, as said

iu Ke Wutts, 179 Cal. 20, 22, 175 Pac. 416, 'the persons who
would, by the statute, succeed to the real estate [or, in California,

estate of any kind] in ease of intestacy.' But, as said in the

Kedfletd Case, supra: 'The recovery is for tbu injury inflicted

upon the plaintiff* personally, and not for injuries inflicted upon

lier [the deceased]; and the word 'heirs' in the statute is in-

tended to limit the riyht of rveuvery to a class of persons who,

because of their relation to the deecased, are supposed to be

injured by her death.' (Italics are ours.) In other words, the

plain design of the statute is to give solely to the members of

a certain class the opportunity to recover damages for such

l>ecuniary loss as they bad suffered by reason of the death of the

decedent, and to recompense, in so far ns the law can do so,

each of such class who has suffered pecuniary loss."

Jfctta £crjool $ofcs

Georgetown Law School

With the registrations at tin* Georgetown Law School

plcted for the current semester, the total enrollment of all <

is in excess of 1200 students, a figure which represents the largest

registration in the fifty years of existence of the law school.

When the registrations for the second semester of the current

academic year are completed the enrollment for the academic

year will be in the neighborhood of 1300 students. This is

indeed gratifying in the light of the increase of standards at the

law school which was effected at the beginning of the current

academic year.

To study for State Bar Examinations and to diffuse informa-

tion of vital interest to the students, "state clubs" have been

organized at the law school. The formation of such clubs covers

the area of the United States, each state in the Union being repre-

sented by students at the law school. With the student body of

1200 men divided into units representing the states from which

they come, great benefit will be derived it is believed from the

dissemination of news of current legal thought as reflected in the

decisions of the courts of their borne states and measures taken

to acquaint the students with problems peculiar to the locality in

which they intend to practice in order that they may properly

equip themselves for the solution of such problems.

The reception tendered by the University to Mnrshal Foch of

the French Army, in connection with which the degree of Doctor

of Lows was conferred and a sword presented to that distin-

guished soldier, was one of the most notable events in the annals

of the University. The double presentation took place amid an

international setting of diplomats and foreign representatives to

the Conference on the Limitation of Armaments, prominent

officials of the Federal Government and dignitaries from sister

institutions throughout the land. Marshal Foch is an nlnmnus

of a sister institution, a fact which lent additional glamour to the

occasion. The faculty and student body of the law school were

represented on this august occasion.
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The morning class at the law school uow numbers 150 students.

. The sessions of class are conducted daily, commencing at U :00

a.m. and contihuing until 12:00 noon. In addition u class on

legal bibliography is conductor in the early afternoon. Appreciat-

ing llie importnnro o£ legal bibliography in the curriculum at the
(

law school, the faculty is conducting a thorough course at tlio

law school to acquaint the students with the use of the tools with

which they are to teat the soundness of principles presented for

their analysis.

The first issue of the Georgetown Law Journal made its appear-

ance last month. That it is a publication which serves the need*

of not only the student body but the profession as well is attested

to by the fact that the Law Journal lists among its subscribers

state libraries and practitioners throughout the country'- Tn<

circulation of the Journal is on an increase and all indications

point to a year of ever greater success for the legal periodical,

edited and published by the student body under the supervision

»f the faculty.

Uartford College of Law

The Hartford (Conn.) College of Law opened its doors on

October 25.

Primarily the school is for the benefit of those young men

whose economic conditions force them to earn a livelihood by

following some occupation during the day, but it is also intended

to give those young men who are already engaged in the study

of law in the offices of practicing attorneys the chance to complete

their studies in a systematic manner. Many of its students will bo

insurance elerks who expect to find a legal education a great

assistance in their work.

Tbo faculty includes tlie following: James K. Rhodes, A.B.

Bowdoin, LL.B. University of Maine, in law department of

Travelers Ins. Co., instructor in casualty insurance at Trinity

College; Roger Wolcott Davis, Ph.B., LL.B., Yale, member of

firm of Perkins, Wells, Scott & Davis; Allan K. Smith, A.B.

Trinity College, LL.B. Harvard, assistant United Slates attor-

ney; John J. Burke, LL.B. Catholic University, formerly in-

structor at Catholic University; James W. Knox, A.B.. LI/.R-.

Yale; George W. Lillnrd, LL.B. Georgetown University Uw
f

School, secretary of the faculty.

i

University of Pittsburgh School of Law

The enrollment at the Pittsburgh Ijiw School totals ]«.*>, which

is larger than at any time since before the war. This is iti spite

of the fact that no student is now allowed to enter the Senior

class with any conditions, and the increased entrance requirement

which is now the completion of a college course except lor a few

students who remain in the combined course.

(<ast spring a Moot Court competition between all the clubs

and fraternities, consisting of arguments of eases stated, was eon-

ducted. It was won by the representatives of the Phi Drltn Phi

Fratcrnily.

Kiehurd H. Hawkins, until recently Colonel in the Ordnance

department of the United States Army, has returned to the

I acuity of the Law School and resumes the course in Common
Pleas Practice and will probably later on take over the other

courses formerly taught by him, including some of the Kenl

Pi.iperty courses.

Mr. J. G. Buchanan has been granted a leave of absence for

•mo yror and his course, Conflict of Laws, has been taken by

Mr. J. A. Crane. In other respects the curriculum and the

faculty remain the same as that of last year.

Jfetofl nf tift Jfcofessiim

Wyoming Bab Association .—The 1922 meeting of the

Wyoming Bar Association will be held at Laramie.

Death or Well Known Providence Law veil—Benjamin

Baker of Providence is dead at the age of 68. He was graduated

from Brown University in 1875.

New Law Fikm tx Helena, Montana.—A new law firm has

been formed in Helena composed of S. C. Ford, former attorney

general, and I. W. Choate, State code commissioner.

Alabama Bar Association.—The report of the Alabama Bar
< Association containing a detailed account of the 1921 meeting

of the association has just been published.

Pioneer Denver Jurist Dt:Ait.—J udge W. C. Kingsley, pio-

neer Denver jurist, is dead. He was born in Albany, New York,

in 1835 and first practiced law at Klroira in that State.

Cleveland Bah Association Aodrkwed by Feokiul Judgb.—
Federal Judge D. C. Westenlmver recently delivered an address

before the Cleveland Bar Association on the subject "Free

Speech and the Espionage Act."

Mii.waiikke Bar Association.—This association was recently

addressed by Prof. R. A. Gilmore of the University of Wisconsin

law schooL nc reviewed the recent report of the Carnegie

Foundation on "Training for the Profession of Law."

Death ok Prominent West Viroinia Attobnmt.—Hop
Woods of Clarksburg, aged 68, died recently. He was the son

of the late Judge Samuel Woods, at one time a member of the

West Virginia Supreme Court of Appeals.

Lakamik Coiintt Bar Asm* i ation or Wyoming—The Lara-

mie County Bar Association of Wyoming has elected aa its presi-

dent for the coming year W. K. Mullen and as its vice-president

W. B. Ross. The secretary is T. Paul Wilcox.

CiiANiiES iv Pennsylvania Judiciary—Claude T. Keno of

Allcntown, Pennsylvania, has been appointed a judge in Lehigh

County to succeed Judge Milton C. Uenninger, deceased. He
was graduated from Dickinson Law School in ltH)6.

Former Ciia.ni tixoR ok Ti:.s n e-smke Dkaii.—Judge II. H. Cook,

fonuer chancellor of the division composed of Davidson and
Williamson counties, Tennessee, died Nov. U, at Franklin in that

State, nis age was 77. lie served in the Confederate Army.

Death op New York Ji/itist.—Supreme Court Justice Arnon
L. Squiers of Br<M>klyn died October 28. He was born in

Sjnyrna, New York, in 18(i!), and was graduated from Columbia
University in 1893 and from the New York taw School in 18tt4.

HtiNTiNiiTON County Bah Association of Indiana.—Claude

( line was elected president of the Huntington County Bar Asso-

ciation at its recent meeting. lie succeeds Judge C. W. Watkins.

Howard Kacy was chosen vice president, and K nowiton ICelscy

secretary.

California Has New Superior CotTJT Judge. W. U. Ellis of

Riv erside, California, has been appointed a judge of the Superior

Court of California. Hn succeeds Judge Hugh H. Craig who
resigned to become chief counsel for the Southern Sierras Power
Company.
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Pifjjce County Bar Association of Washington.—At tlie

annual meeting of the Pierce County Bur Association of Wash-

ington DLx II. Rowland was elected prcsideut to succeed Carroll

Gordon. Frank C. Neal was elected vice-president and W. G.

Hcinlcy was re-elected secretary-treasurer.

Vacancy in Oregon Strriwui: CoVut Filled.—John L. Hand

of Baker has been appointed to the Oregon Supreme Court sue-

' the late Justice Henry L. Benson. He was born at Ports-

li, New Hampshire, in 18151, and was graduated from Dnrl-

nioutl) College in 18SX

New Circuit Jiixik in Mic hioan.—Charles L Bartlctt of

Lansing has been appointed judge in the Wayne circuit to succeed

tho late Judge Charles Wilkins. Judge Rarllett lias Iwvn at the

heud of the State organization of Spanish-American War Yet-

II ill County Bar Association of Texas.—At a meeting of

the Hill County Bar Association of Texas the vacancy in the

presidency caused by the appointment of K. M. Vaughau to the

Court of Civil Appeals for the fifth district was filled by the

election of Judge W. C. Wear.

Foil it Kit Dean of Inivkrsity of Missouri Law SciiooL Dead.

—Judge John 1). l>a*son, former denn of the University of

Missouri School of I,aw, is dead. He was 611 years old and was

born in Hamilton, Canada. For u time he was editor of the

American Law Review.

Foru eh Kansas Attorney Made Minister to Finland.—Mr.

C. L, Kagey of the law firm of Kugcy & Smith, Beloit, Kansas,

has been appointed minister to Finland. He is a graduate of

the University of Virginia, practiced law in Beloit for shout

twenty years, and has served as president of the Kansas Bnr

CiiA.NG>:» in Wisconsin Judiciary.—Wilbur E. Hurlbut of

Omro has been appointed circuit judge for Winnebago and Calu-

met counties, Wisconsin, succeeding Judge George W. Burnetl,

deceased, of Oshkosh. Judge Hurlbut was born in Vermont in

1867 and was graduated from the law school of tho University

of Michigan in 1896.

FORMER DlltMTOK GENERAL Of R.ULU0ADS OPENS OFFICE IN

New York.—Walker I). Hints, Director General of Railroads

during part of the period of Federal control, has opened law

offices in New York city. For sixteen months he has been in

Europe ns urbiter for the Council of Ambassadors in allocating

to allied Governments shipping of dcrmnny and Austria.

Poinsett County Bah Association of Arkansas.- -The Poin-

sett County Bnr Association of Arkansas was recently organired

nt Harrisburg in that State. The following officers were elected:

President, J. J. Mardis; vice-president, Aaron McMullcn; secre-

tary, J. T. Kelley; assistant secretary, A. H. Capinger; treasurer,

Josiali Brinkerholl.

American Bar Association.—Benjamin W. Kernan, formerly

president of tlie Ijouisiann Bar As-Socintion, has been appointed a
member of the committee of the American Bar Association to

study aud report upon* the statutes and regulations relating to

internal revenue. Other members of the committee are: Charles

Henry Butler aud George M. Morris of the District of Columbia,

Murray Shoemaker of Ohio and W. H. Folland of Utah.

Boston Bar Association.—Henry F. Hurlburt was recently-

elected president of the Boston Bnr Association; ex-Justice Henry
N. Sheldon was elected vice-president ; Howland Twombly,

urer; L. dishing Goodhun. secretary, anil the following members

of the council elected to serve three years: William (i. Thomp-
son, James D. Colt, Andrew Marshall, Chas. P. tlirtis, Jr., U. J.

Sughnie, Charles P. Rackemann, and Fred T. Field.

DisTiNGi'isiiKr* Jurist of West Virginia Passes Away.—
Judge Luther J. Williams, u former president of the West Vir-

ginia Supreme Court of ApjR-als, died in Churleston, West Vir-

ginia, October 1SJ. He was born near Williamsburg iu Ureenbriar

County in 18-Vi, and studied law at the University of Virginia.

He became n judge of tiie Supreme Court of Appeals in 190S.

Peoria County Bah Association ok Illinois.—At a recent

dinner of the Peoria County Bar Association addresses were

delivered by Chief Justice Clyde E. Stone of the Supreme Court

of Illinois and Judge John M. Niehaus of the Appellate Court of

the third district. The subject of the addresses was: "The Pres-

entation mid Consideration of Cases in the Appellate and Su-

preme Courts."

Illinois District Bar Association.—Curtis Williams of Mt.

Vernon has lieen elected president of the first judicial district of

the Illinois liar Association, Judge W. S. Holmes' of Etlingham,

president of the second judicial district, George C. Rider of Pekin,

president of the third judicial district, and Charles E. SturU
president of the fifth judicial .district.

Well Known Wisconsin Attorneys Resume Practice in

Milwaukee.—Levi Bancroft, formerly attorney general of the

State of Wisconsin and later judge of the fifth judicial circuit,

has resumed the practice of law in Milwaukee. Thomas Konop,

for four years u member of the State Industrial Commission of

Wisconsin, bus resigned to resume the practice of law in the

same city.

Ntw District Attorney in Middlesex County, Massachu-
setts. Governor Cox of Massachusetts has removed Nathan A.

Tufts from the office of district attorney of Middlesex County

and appointed in his stead Endicott P. Saltonstall. Mr. Salton-

stall has named as an assistant James C. Roilly of Lowell, a

graduate of Dartmouth College in the class of 1907.

Kennebec Bar Association or Maine.—The annual meeting

of the Kennebec Bnr Association was held in Augusta, Maine,

iu October. The following officers were elected for the ensuing

year: President, Leroy T. Cnrleton, of Winthrop; vice-president,

Oliver B. Clnson, of Ourdiner; secretary and treasurer, Will C.

Atkins, of fiardincr; executive committee, John E. Nelson of

Augusta, William H. Fisher of Augusta, Curroll N. Perkins of

Wnterville, Sanford L. Fogg of Augusta.

California Bar Association.—The twelfth annual convention

of the California Bnr Association was held at Riverside in that

Slute October "20-22. One of the principal addresses was de-

livered by William H. Hunt of San Francisco on the subject,

'"The InlUiciicc of the Profession.'' The title of an address hy

Federal Judge Henry D. Clayton of Montgomery, Alabama, was

"Popul.iri7.ing the Administration of Justice." JefiVrson P.

Chandler of Los Angeles was elected president of the association

succeeding II. C. Wyckoff of Watsonville. Other ollicers elected

were as follows: Vice-presidents, J. W. S. Butler, Sucramctito;

W. B. Bosley, San Francisco, and Frank James, Los Angeles;

treasurer, Delger Trowbridge, San Francisco; secretary, T. W.
Robinson, Los Angeles. A sharp debate featured the closing

session on the resolution asking for an indorsement of prohibition.

The delegates got nowhere with the proposition, the matter finally

being left on the table.
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Changes in Federal Judiciary.—Robert E. Lewis of Colo-

rado, United Stale* district judge for the district of Colorado,

has been appointed United States Circuit Judge for the eighth

circuit succeeding Judge William C. Hook, deceased. Cecil II.

Clegs has been appointed United States district judge for the

district of Alaska. Thomas Blake Kennedy of Wyoming has

been appointed United States district judge for the district of

Wyoming, vice. John A. Reiner, resigned, George F. Morris, of

Lancaster, New Hampshire, has been appointed United States

district judge, district of New Hampshire, vice Edgar Aldrich,

deceased. He is a mcmlwr of the firm of Drew, Shurtleff, Morris

& Oakes aud is president of the State Bar Association. John
A. Peters, «.f Maine, to be United States district judge, district

of Maine, vice Clarence Hale, retired, effective January 2, 1922.

United States Attorneys Recently Appointed.—Ralph C.

Greene, of Xew York, to he United States attorney, eastern dis-

trict of New York, vice Wallace K. J. Collins, appointed by
court : William M. Oober, of Florida, to be United States attorney

for the southern district of Florida, vice Herbert S. Phillips,

term expired; Thomas A. Brown, of West Virginia, to he United

States attorney, northern district of West Virginia, vice Stuart

W. Walker, resigned, effective Decei*>bcr 1, 1021 ; Clint W. Hagcr,
of Georgia, to be United States attorney, northern district of

Georgia, vice Hooper Alexander, resigned; Sawyer A. Smith
to be United State* attorney, eastern district of Kentucky; W.
A. Maurer, of Oklahoma, to be United States attorney, western

district of Oklahoma, vice Herbert M. Peck, resigned, effective

November 1, 1921 ; G. P. Linvillc, of Iowa, to be United States

attorney, northern district of Iowa, vice Frank A. O'Connor,
resigned, effective January 1, 1922.

Massachusetts Bar Association.—The annual meeting of the

Massachusetts Bar Association was held at New Bedford in Octo-

ber. Speakers included Coloration Counsel Arthur I). Hill of

Boston, Attorney General J. Weston Allen and Amos Burt Thomp-
son of Cleveland, Ohio. New olllccrs were elected as follows:

President, Addison L. Green, Holyobe; vice-presidents, James M.
Morton, Fall River; John W. Hammond, Cambridge; Frederick

Dodge, Belmont; William Caleb Loring, Boston; treasurer,

Charles B. Rugg, Worcester; secretary. Frank W. Grinnell, BosJ

ton; executive committee, Charles F. Baker, of Fitchburg; Henry
H. Fuller, of Lancaster; Henry M. Hutching*, of Dedham; C. C.

King, of Brockton; James li. MeConnell, of Boston; William G.

MeKechnie, of Springfield; Charles Mitchell, of New Bedford;
Starr Parsons, of Lynn; Charles N. Stoddard, of Greenfield;

George S. Taft, of Worcester; Wilbur E. Rowell, of Lawrence;
Samuel C. Bennett, of Newton; Francis J. Carney, of Boston:
Joseph 1). Ely, of Springfield; Frunk M. Forhnsh, of Newton;
Charles L. Hihlwrd, of Pittsfleld; Morton Collingwood, of Ply-

mouth; Edward E. Blodgctt. of Newton; James .1. Kerwin, or
Lowell; John G. Palfrey, of Sharon.

American Institute op Criminal Law ant. f'i;mixwr«r.-
Featnring the thirtieth annual convention of the American Insti-

tute of Criminal U« and Criminology, held in Cincinnati Nov.
IS and 19, wa« a debate between teams composed of jud'^es of
Criminal courts on ''The Indeterminate Sentence." Judge. Hugo
I'am of the superior curt of Chicago. pivshlenl of the institute,

presided at all sessions. The following men spoke before the

meetings: Jtidire Quiney A. Myers of Indianii]»olis; Ijeut. Col.

William C. Uigby of Washington; Col. Ihmry Barrett Chamber-
lain, director of crime commission of Chicago; Joseph A. Hill,

assistant director of the United States Bureau of Census; Dr.
Alfred Gordon of Philadelphia; Dr. Herman Adler, Illinois State

] criminologist; J. 0. Price, attorney general of Ohio, and Dr.
1 Emory F. Lyon, superintendent of the Central Howard araociu-

; tion of Chicago.
' "The Modernization of Criminal Procedure" was the subject

of a special address on the opening day of the institute by Prof.

: Robert W. Miller, Northwestern University, noted authority on

j

criminological research.

Conchies* or Institute op International Law. -The Con-

; gress of the Institute of International Law which assembled last

year at Oxford, met recently in plenary sitting at the Capitol

|
in Rome. Among those present were the President of the Senate,

the Minister of Foreign Affairs, Signor della Torretta, and other

Ministers and many diplomatists. All nations were well repre-

sented. Signor della Torretta. in tlie name of the King and

the Italian Government, welcomed the members of the Institute.

On former occasion* the Institute has assembled at Turin, Venice,

and at Florence. Now it is sitting in Rome, where has been

accomplished the secular inspiration of Italian unity and inde-

pendence, where the genius of jurists has created a roiupletc

system of legislation. The Italian Government strives to inspire

its policy from the motto (la devise) of the Institute, '-Justitiu

ac Pace," and takiw the greatest interest in the work of this

assembly of juristB, who consecrate their lives to the progressive

realization of justice in international relations. The President

of the Congress, the Marquis Coesi, in the name of the assembly,

expressed the good will of the jurists to the city of Rome, and

then gave his inaugural adress. The general secretary of tlie

Institute, M. Rollin (Belgium), read the proces verbal of the last

congress at Oxford, the statement being much applauded. One
of the questions discussed was the relative position of a State

that had given its' adherence to the International Court of Justice

to the Court of Arbitration instituted by the Hague Conference.

The Belgium delegate expressed the view that the majority of

the States adhered to the Court of International Justice. Among
the many members taking part in the discussion was M. Tittoni.

During the Congress the municipality of Rome gave a reception

to the delegates. A later message states that it was decided that

the next Congress shall be held in August, 1922. at Grenoble.

M. Andre Weiss, of the Institute of France, one of the judges

of the International Court, was elected president for the Grenoble

session. Important resolutions were carried on the subject of the

parte of the League of Nations concerning the rights and duties

of States and relative to the Court of International Arbitration.

These resolutions have been handed to the rapporteurs for the

Grenoble session, viz., M. de Lapradelle, professor of Interna-

tional Law in the University of Paris; M. de la Barra, formerly

President of Mexico; and the Marquis de Paohieci, formerly

Italian Ambassador iti Tokio.

iTnOislT Jtfotes*

Duelling.—The action of the Seine Court of Justice in decid-

ing to prosecute both the principals and their seconds in the

recent duel tietwecn the Comic de Pont and M. Lafsrge is of

great interest as likely to rai>« a lively discussion on the morality

of duelling as a traditional method in France of settling affairs

of honor, more especially as a prosecution for duelling has not

been instituted in France for sixty years except in eases where tlie

•With credit to English legal periodicals.
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offense has had a fatal termination. The effort to abolish in

France the evil course of duelling will be watched with peeuliur

interest in Great Britain, from which, almost within living mem-
ory, the duel, which had long defied the condemnation of the

Church and the. Law, has been banished in the apace of littK-

more than a generation by the force of publie opinion. The Star

Chamber made special efforts, but in vain, to put down duelling,

and Huron was conspicuously opposed to it. At a later period

tbe Evangelical leaders strongly condemned it, but the practice

was so stringently enforced by public opinion that the most seri-

ous moralists hesitated. Dr. Johnson maintained that in the exist-

ing state of opinion a man who fought a' duel to avoid a stigmu

on his honor was only exercising his legitimate right of self-de-

fense. Bcnthatn used similar language, although he ascribed the

prevalence of duels to the deficiency of legislation, which hud

provided no adequate, means for the protection of honor. On the

occasion of Pitt's duel with Tierncy in 1798, ut which Mr. Ad-
( Viscount Sidmoutb), who was then Speaker of the

of Commons, was on the scene, Wilberl'orce desired to

bring the subject before the House of Commons in the form of

a resolution, but he found that he could not count upon more than

five or six members to support him, and accordingly relinquished

his intention. Among the Prime Ministers who in comparatively

recent limes fought duels *are Shelhome, Pitt, Fox, Canning,

and the Duke of Wellington, while Peel twice challenged political

opponents. It is hoped that in France duelling, against which

both Voltaire and Rousseau wrote strongly in the eighteenth cen-

tury, and which, as in Great Britain, is condemned both by

the Church and the Ijiw, will at last be put down by the har-

monmng of public opinion with the law of the land and moral

Bkkacii of Promise OF Marriagc—The policy of our law

which permits actions for breach of promise of marriage claiming

damages as a solatium for wounded feelings has often been at-

tacked, and Mr. Justice MrCurdie last week added his voice to

those who condemn it. says the Law Time*. Knther more than

forty years ago Lord Hersehell (then Mr. Hersehell) moved a

resolution in the House of Commons in favor of abolishing the

nelion altogether "except in cases where actual pecuniary loss

has been incurred by reason of the promise, the damages being

limited to such pecuniary loss." This proposition commended
itself to the then House, of Commons, but the motion has never

been translated into nn Act of Parliament, and, as everyone

knows, the action continues to llourish. Me*t continental codes

view the subject from the same standpoint as Lord Herschell's

resolution, none, so far as we are awure. permitting nn artion

for general damages. The German Civil Code is the mo«t s|>eeifin

on the point. After enacting that no action on n contract of

betrothal is maintainable for the specih> performance of the

marriage, dud providing that any stipulation for the payment of

a penalty in case of the non-completion of the marriage shall be

void, it proceeds to deal with the state of things consequent on n

breach of promise, and here we hove Ixird Ilersehell's proposition

almost literally reproduced. It gives a right to compensation for

r.ny loss actually sustained by the party aggrieved, or that per-

son's parents or guardians, and in respect of any obligations en-

tered into by them in exjicctation of the marriage being duly

performed. Xo damages, however, are recoverable in respect of

wounded feelings, but there is one important exception to this

general rule, and that is that damages may lie recovered by the

.lilted woman if she has been seduced by her nance and she

can establish that previously she was a virtuous character. Much
is to be said in favor of limiting in some such fashion the action

for breach of promise of marriage, but opinions differ widely on

the subject of interfering in any way with the wide scope of

such actions. As we have said, the action has often •been threat-

ened, but like many threatened institutions, it is not improbable

that it has still a long life in front of it

JusTiFt.uu.K Mais'tlnaxce.-— In a recent case before Mr. Jus-

tice Avory, a father successfully resisted an action brought

against him by one of his sons for harboring the son's wife,

and for having recently maintained her in a suit in the Divorce

Court. The action brought ouce more into prominence the fact

that it Is not every maintenance of a suit which is unlawful.

The law on this point is clearly stated in the case of Bradlaiigh

r. Xewdcgate (11 Q. B. Div. 1), where I-ord Coleridge, C. J., in

his judgment at p. 11, points out that the oldest authorities

concur in laying down that a common interest believed on rea-

sonable grounds to exist, may make justitiuble whnt would other-

wise be held to he maintenance. To show the sort of interest

which is intended he gives the following instances: "A master

for a servant, or a servant for a master; an heir; a brother;

a son-m-law; a brother-in-law. a fellow commoner defending

rights of common; a landlord defending his tenants in a suit:

a rich man giving money to n poor man out of charity to main-

tain a right which be would otherwise lo>c." Ho adds that the

interest spoken of is an uetunl valuable interest in the result of

the suit itself, either present or contingent or future, or the in-

terest which consanguinity or ailinity to the suitor gives to the

man who aids him, or the interest arising from the connection

of the parties, r.</., as master and servant, or that which charity

and compassion give a man in behalf of a poor man, who, but

for the aid of his rich helper, could not assert his rights, or

would be oppressed or overborne in his endeavor to maintain

them. In the recent rnse of Xeville r. London Kxprcss News-

paper Limited (120 L. T. Rep. 299; (1919) A. C. 3«8) the law

as regards maintenance is discussed and Lord Shaw in his judg-

ment in that case refers (120 L. T. Rep. at p. 313; (1919 A. C.

at p. 413) to Ulackstone in the following terms: "Blackstone

says of the offence of maintenance that it is 'an officious inter-

meddling in n suit that no way belongs to one. . . . This,' he

says, 'is an offence auniiist public justice, as it keeps alive strife

and contention, and pervert* the remedial process of the law

into an engine of oppression. ... A man may, however, maintain

the suit of his near kinsman, servant, or poor neighbor, out of

charity and compassion with impunity.' " It is interesting to

note, under the heading of "Maintenance" in Vincr's Abridgment,

vol. 1">, the following passage which would logically appear to

bring a father-in-law within the exceptions above referred to:

"If the father of my wife be brought into Chancery upon an

attachment, 1 may conic to comfort and stand with hitu at tlie

bar and it is not maintenance.'' In the recent case Mr. Justice

Avory held that the father-in-law was brought within the excep-

tions to the rule of law against maintenance, bi-eanse he hud, out

of charity, helped his daughter-in-law in maintaining what he

believed to be a good cause, and because he honestly believed

that she had a good cause.

RKTOVCKT Or CCSTOMKR'S MON'KV OV (Yhhknt Ar.ot NT WITH
Bavkkrs.—The question in the recent case of Jnnehmison r. Swiss

Bank Corporation 112.". L. T. Rep. .'US; (1921) 3 K. B. 110)

was of general as well as legal interest, being whether the cus-

tomer of » hank may sue the banker for the balance standing

lo the credit of his current account without milking a previous

demand upon th<> banker for payment. At the mnterial date,

August 1, 1914, no demand for the balance standing to the

credit of a partnership which had been then dissolved by death
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of a partner fowl boon made to the bank, t tic action not bring

commenced until June 5, 19111. The proposition that no actual

demand is necessary before the banker become* liable to pay

to his customer the amount standing to current account appear*

to have been accepted as correct by fuel) eminent authorities

as Ixird Kslier and I^ord Lindley, anil is so stated in HaMturv's

I/aws of England, vol. 1. p. f>S5. It is not surprising that Mr.

Justice Roehe, while recognizing that the result from a b isiness

point of view appeared startling, save judgment for the plaintiff

in the action, holding that the point was concluded by authority.

The Court of Appeal having examined the authorities, includii:^

Foley v. Hill (1 Phillips 30»|, Pott »v Clegs (l(i M. & W. 321),

and the former case in the House of I»nU (2 II. L. C.is. 28),

set aside Mr. Justice Roche's judgment. In Foley r. Hill, before

the House of Lords, the question argued was whether the relation

of banker and customer was of n tiduciary character or that of

debtor and creditor. Lord Lyndhurst, L. C, when deciding that

ease in the Court of Chancery, while holding that the Statute

of Limitations was applicable without demand, relied on two other

grounds for his decision, viz., that the plea of the statute was n

sufficient answer in equity as well as at law, mid that the account

was so simple a* not to be the proper subject for a bill in

Chancery, but these points were expressly reserved by the House

of Lords. Pott r. Clegs, when carefully examined, turned upon

the pleadings, where the point that the contract between banker

and customer was a special one under which a demand was essen-

tial to the cause of action had not been raised. The point as to

the implied obligation on the customer to make a demand before

suing his banker for the amount due on the customer's current

account had never, in (he opinioh of Lord Justice Rankcs, been

decided. In deciding as they did, that, although the parties are

in the position of creditor and debtor, a demand for payment,

in the absence of any special agreement, is a necessary prelim-

inary to the ciiittooier's cause of action against the banker on the

current account, (he Court of Appeal are careful to point out that

in practice the question of demand would rarely arise, and that

it was only a case where (he facts were of a special nature, or the

unlikely case of a banker pleading the Statute of Limitations

against their customers or their legal personal representatives,

that the change which they were supposed to be making in the

law would have much practiral effect, and, further, as Lord

Justice Atkin stated, the necessity for a demand mieht always be

got rid of by special contract or waiver in the particular ease.

Tll'H.—The income tax authorities have, it seems, thrown some-

thing very like a bombsliell into the railway world by their de-

mand for a return of the overage amount or lips received by

guards, porters, and ethers who, as is notorious, arc in the habit

of receiving gratuities, oftentimes on a fairly generous scale,

from the traveling public. The demand lias a suggestion of the

petty about it, although in these days of an impoverished

Exchequer one need not be greatly surprised at the claims put

forward by the revenue officials; but whether it can be legally

justified it is not necessary to inquire. The point to be noted is

simply (hi*, that the custom of tipping, pernicious though it may
be, has come to be one of which the law takes notice. More than

once has the question come before the courts whether the receipt

of tips by a servant can 1m? taken into account, and on each

occasion the courts have answered the question in the athrmativc.

In Perm v. Spiers and Pond (1)8 L. T. Hep. .',11: (1908) 1 K. B.

706) the question arose in a claim, under the Workmen's Com-
pensation Act 1906, by the representatives of a man who had
been employed on a restaurant car and who met with a fatal acci-

dent in the course of his employment. On their behalf it was

i

[LIBCKMBKB,

said that the amount of the deceased's tips should be brought

into account in arriving at the earnings in his employment for

the purpose of assessing the compensation payable by the em-

ployers under the Act. It was laid down by the Court of Appeal

that where the employment is of such a nature that the habitual

giving and receipt of gratuities or tips is open and notorious

and sanctioned by the employer, the money thus received by the

servmit, with the knowledge and approval of the employer, ought

to be taken into account in estimating the average weekly earn-

ings of the servant. The principle there laid down received the

approval of (he House of Lords in Great Western Railway Com-
pany t\ Help* (118 L. T. Rep. 235; (MIX) A. C. HI), the

case of a railway porter claiming compensation under the same

Act. In that case Lord Dunedcn commended the limitation laid

down by the Master of the Rolls in Pcnn r. Spiers and Pond
(sup.) that the decision is applicable only to tips which are noto-

nous as opposed to illicit gratuities, and further, that it is not

concerned with those which are casual, sporadic, and trivial in

amount. By trivial, it is to be assumed that the learned Master

of the Rolls and (ho leurned Law Lord meant trivial in the

aggregate and not in (he individual gratuities. The principle

of these eases wa* carried a step further in Manubens r. Leon

(120 L. T. Rep. 279; (1919) 1 K. B. 208), where a hairdresser's

assistant was held (o be entitled to /include the loss of his tip*

in his claim for damage* in respect of his wrongful dismissal.

There, as wa* said, it was an implied term of the contract that

the assistant should be at liberty to receive tips from customers,

and, that being so, the employer must be held to have contem-

plated, when the contract was entered into, that if it should be

broken by the assistant being Hummarily dismissed, he would

sustain a loss in respect to tips which he would otherwise have

received. It almost looks as if the income tax authorities have

been turning over in their minds the effect of these decisions,

and have come to the conclusion that what is sanec for the tip-

receiving porter must be sauce for the fisc.

Kfjktpt op Pension' as ArrEOTiNG Daiiaoks indkb Lord
Cami-iustx** Act.—English, as distinguished from Scots, law long

held tenaciously to the principle tliat the death of a human being

gives no cause of action to his dependents. Inroads have, however,

been made from time to time on the principle, the first being by
the Katal Accidents Act 1840, popularly known as Lord Camp-
bell's Act, which in section 1 provides that whenever the death

of a person is wrongfully or negligently caused and the neu'lisenco

would (if death had not endued) have entitled the person injured

to maintain mi action and recover damages, the negligent person

who would have been liable if death had not ensued i* liable (o

an action for damages, notwithstanding the death of the pem>D
injured. By section 2 the action is to be for the benefit only of

the wife, husband, parent, or child of the deceased, and. further,

(be damages recoverable are to be such as a jury think "propor-

tioned to the injury resulting from such death to the parties re-

spectively for whom and for whose benefit such action shall be

brought.'' It has long been settled that the damages are con-

fined to compensation tor the loss of material benefit* or of the

reasonable prospect of such benefits by the death, so that, a* wa*
said in Brudburn r. Oreat Western Railway (31 L. T. Rep. 4(M;
L. Hep. 10 Ex. 1), if the person claiming damages is put by
the death of his relation into possession of a large estate no dam-
age* ure recoverable because none have been suffered. So, too.

it was further said in the same ease that whatever comes into

the possession of the family by reason of the death must be taken

into account. If, therefore, the deceased were insured under an
aerident policy, no damuges were until recently recoverable; but
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this inequitable mult was corrected by the Fatal Accidents (Dam-

ages) Art 1900. The whole trend of authorities has, indeed, been

towards a strict interpretation of the rule that the damages re-

coverable must be proportioned to the injury resulting from the

denth. In the recent wise of Baker v. Dalglcish Steam Shipping

Company Mr. Justice Orcer had to consider for the first time

whether the receipt of a pension from the Crown by the widow

and children of a seaman who lost hia life by the negligence

of a third person could be taken into account. In that cose Iho

widow and children were in receipt of a pension, and thcreby

were in as good a position pecuniarily as they were in during

the lifetime of the deceased. Pensions of this character are, how-

ever, entirely due to the voluntary bounty of the Crown, and may
be withdrawn or reduced for any reasons that the Crown, acting

through the pensions authority, may deem sufficient, and, found-

ing; on thia fact, Mr. Justice Greer told that the pensions could

not he taken into account in assessing damages. He pointed out

that in many oases workmen subscribe substantial sums lor the

relief of widows and families of a fellow-workman who has been

accidentally killed, and he took the view that in such n case the

widow and children bad, within the meaning of the Act, suffered

kaa by reason of the death, notwithstanding that through the

generosity of friends they received a sum equalizing the benefits

they would have received if the deceased hod not died. The same

principle be held was applicable in the ease of a voluntary pen-

lion, which, therefore, could not be taken into account in assessing

damages under the Aet. This seems good law and good sense.

Oi)hit£r $irfci

At the Disarmament Conference.—Hughes v. Powers, 09

Tenn. M.
Abma Virumqlk Cano.—Virgil v. State, C:t Miss. 317, wo* a

prosecution for murder.

Safe at First, Out at Second.—In Cobb v. Insurance Co.

96 Oa. 818, the plaintiff lost on appeal.

Naturally.—Hook r. Bolton, 199 Mass. 244. was n rase, as

one might easily guess, involving fixtures.

Ousted.—The case of Bosc r. Christ, 103 Pa. St. 13, was an

action of ejectment arising from a church schism, and the plain-

tiff won.

Self-Convicted.—In State r. Morkiu (Me.) 113 At I. .'HI, the

defendant was found guilty of blasphemy for having mocked and

reviled the Christian religion.

A Fatal Kiss.—A correspondent calls to our notice a case on

the calendar at Ottawa, III., under the name of Kiss v. Kiss.

It wa* an action for a divorce and the plaintiff secured a decree

by default.

A Little Judicial Pleasantry.—"The gravity of the punish-

ment may well have caused jurors to hang to a doubt of guilt

rather than hang a man whose guilt they doubted."—See Terri-

tory v. Griego, 8 N. Mcx. 133, a prosecution for murder.

Han tbb Bible Been DiscardedT—"The use of liquors, as a

beverage, and article of trade and commerce, is so universal tliat

they cannot l>e pronounced a nuisance. The world docs not so

regard them, and will not till the Bible is discarded, and an

overwhelming change in public sentiment, if not in man's nature,

wrought."—Per Perkins, J., in Herman v. Stole, 8 Ind. 562.

Precedence.—Some of the newspaper talk about precedence

in connection with the disarmament conference reminds us of an

old story. A dispute about preference having arisen on circuit

between a bishop and a judge, the latter thought to confound

bis opponent by quoting from the Bible the following passage:

"On these two hang all the law and the .prophets." "Seet" said

the judge, "even in this passage we are mentioned first." "Yes,

1 see," replied the bishop sarcastically, "you hang first."

When is a Restaurant Not a Restaurant?—Sometimes, ap-

parently, in North Carolina. The case of State v. Davis, 171

N. Car. 809, involved an ordinance of the town of Andrews pro-

viding as follows : "It shall be unlawful for any restaurant, cafe,

or lunch stand to open its doors on Sunday for the sale of any

article whatever, except such restaurants, cafes, or lunch stands

that arc only of that class and arc conducted wholly as restau-

rant, cafe, or lunch stand." This ordinance would seem to deserve

a place in the flies of fame alongside of the hotel statute of the

same state recently adverted to in this column.

j

Motion Sustained.— It is related that Lord Chief Justice

|
Cockburn was extremely fond of going down to the sea in ships,

j
and it was bis custom to spend from Saturday to Monday on

board his yacht. On one occasion he invited one of the puisne

judges of the Queen's Bench to accompany him on a cruise. At

the start the sea was smooth as glass, but during the night the

wind freshened up and caused the little craft to toss and roll

in a manner wliich affected the puisne judge most unpleasantly.

Lord Cockburn, hearing of his sickness, went into the cabin and,

laying n soothing hand on hia shoulder, said

:

"My dear C, eon 1 do anything for you?"

"Yes, your lordship," he replied, in a pained voice, "you will

greatly oblige me by overruling this motion."

A Couple ov Good Enolish Jokes.—In an interesting article

reminiscent of the late Mr. Balfour Browne, K. C, the Law
Times (London) refers to Mr. Browne's book "Forty Years at

the Bar," published in 101C, and quotes therefrom two very amus-

ing stories, as follows: "For example, there is the story of

Pembcr, Q. C, being much put out while addressing n Lords'

Committee by being interrupted by an indiscreet client to set

some inaccuracy right. He gave vent to his annoyance when tho

chairman, with the view of throwing oil upon the troubled

waters, said, *Uo on, Mr. Pembcr.' But this interposition was

not quite successful, for Pembcr replied, 'I can't go on, my
Lord; I hate being corrected from behind.' 'It reminds him of

his youth,' was the witty comment of one of the counsel on the

other side. So, too, the story of Lord Young and Alfred Austin,

who succeeded Tennyson as Poet laureate, is amusing enough.

At a Grand Day dinner in the Middle Temple Hall, Austin was
one of the guests, and walked up the hall, and sat at tabic,

with Lord Young, who apparently was unaware of the identity

of his companion, for he said, 'You'll be a lawyer like all the

rest?" 'No,' suid the Laureate, 'I'm a poet.' «A poet?' said

Lord Young. 'Do you make a living by it?" 'Yes,' was tho

reply. '1 keep the wolf from the door.' 'What! by reading

your poems to him?' was the somewhat cruel question of the

Scottish judge."

Bit They Did!—In Herman v. State, 8 Ind. 543, a case de-

cided mure than hall' a century ago, the court said: "This pro-

hibitory law forbids the owner to use his own in any manner, as

n beverage. It is based on I he principle that a man shall not
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nso at all for enjoyment what his neighbor may abuse, a doc-

trine that would, if enforced by law in general practice, annihi-

late society, make cunnrhs of all men, or drive tliem into the

cclU of the monks, and bring the human race to an end, or

continue it under the direction of licensed county agents. Such,

however, is not the principle upon which the Almighty governs

the world. lie made man a free agent, and to give him oppor-

tunity to exercise his will, to be virtuous or vicious as he should

choose, he placed evil as well as good before him, he put the

apple into the garden of Eden, and left upon man the respon-

sibility of his choice, made it a moral question, and left it so.*

lie enacted as to that, a moral, not a physical prohibition, lie

could have easily enacted a physical prohibitory law by declaring

the apple a nuisance and removing it He did not. His pur-

pose was otherwise, and he has siuce declared that the tares and

wheat shall grow together to the end of the world. Man cannot,

by prohibitory luw, be robbed of his free agency."—There is

an old, old story of a lawyer who, on being informed that one

of bis clients was in durance vile, rushed to the jail and inter-

viewed the prisoner. On bearing the letter's story, be ex-

claimed, "Why, they can't lock you up for that!" "That may

be," said the prisoner, "but they did!"

Qualitative Analysis vs. Evjdenck.—The application of the

principles of psychology to the detection of crime may be, and

doubtless is, often successful from the standpoint of the detec-

tive or the prosecuting official. Bnt wc have several times noted

that the appellate courts look somewhat askance at the procedure

and prefer to base their conclusions on cold, hard facta. Such

was the case in People v. Fogcl, 167 App, Div. 550, wherein the

trial court, after careful experiments in its psychological labo-

ratory, emerged with a triumphant verdict of guilty. Reversing

the conviction, the appellate court said: "The judgment of con-

viction was affirmed by the Court of General Sessions on the

ground, as appears from the opinion, that the defendant was a

'common crook.' No evidence whatever was ottered to establish

that fact. This the judge seemed to appreciate, because in his

opinion he said: 'A great number of professional crooks pass

before the magistrate daily, and by their conduct, muniier and

demeanor they arc an exhibit in the case which is of value to

him in cqnstruing the evidence in reference to them. He becomes

an -expert from daily contact and observation, his court being n

(isychologicnl Laboratory for qualitative analysts.' Courts, ut the

present time, have a tendency, and quite properly, to overlook

technical errors or defects and affirm judgments of conviction

if satisfied that the defendant bos bad a fair trial and is guilty

of the charge made against him. But they hove not yet reached

the point where they will affirm a judgment of conviction simply

because the defendant was, without his consent, made 'an exhibit

in the case' or because the trial court is 'a psychological labo-

ratory for qualitative analysis' of the guilt or innocence of the

jiersou accused; on the contrary, evidence must be produced

showing that the person is guilty of the crime charged, so that

when the oonvirtion is brought under judicial review an appellate

court can see, minus the 'exhibit' and the 'qualitative analysis,'

that the crime charged was properly proven according to estab-

lished rules of law."

PATENTS
Burinem from noa-resldeat attorney* e«pedal) t solicited,
reference*; belt eerricea. Counsel heWni clients who wi.h to patent
iDv.pdoD. „, ifldted to writ, tor lull partutilari and term..

WATSON E. COLEMAN.
PATKMT tAWYKH 14 W Itwet, N. W.. W..hlnato*>. a O.

THE DEFENSE OF

T„ the Editor of Law Notss.

Sib: I like to read Law Notes immensely and have

reader for a long time. It always was easy to understand that

you were by no means an advocate of anti-liquor legislation and

your articles were always interesting on that topic as well as

others, but lately it seems to me that you are devoting too much
space to the alleged iniquities of the anti-saloon league and the

other people who believe, now at any rate, in actually making

an approach to dryness in order to test out that plan fairly.

Apparently the activities of the dry advocates arouse yoar

indignation and their so-called propaganda palls on your appe->

lite. You will the better appreciate my own feeling that the

good old Law Notes is itself indulging in too much propaganda

the other way. The bootlegger and his ilk are a poor class of

client* to have around the office, and yet you fly to their defence

when certain attorneys prefer not to have them so. Why should

it be necessary to fumigate one's working quarters after these

precious gentry bave been calling in pursuit of their constitu-

tional and legal rights if wc prefer not be bothered f

We have necessary and well observed laws against impure milk,

meats and other foods. Let's try cutting out the booze also

and in doing so let us be sincere and cease continually talking

of constitutional rights, personal liberty or "sacrifices to the die-

tat** of power or the clamor of prejudice." Is the latter a cor-

rect characterization of the authority of our present constitution

and the deliberate decision of the nation and its

luturcst

Merrill, Wis.

"A private corporation is in fact but an association of indi-

viduals united for a lawful purpose and permitted to use a eom-
in their business and to have a change of members
isolution."—Per Field, J., in Kaasas Pac. B. Co. v.

Atchison, etc., R. Co., 112 U. S. 415.

"By allegiance is meant the obligation of fidelity and obedience

which the individual owes to the government under which he

live, or to his sovereign in return for tlie protection he receives.

It may be an absolute and permanent obligation, or it may be a

qualified and temporary one."—Per Field, J., in Carlisle t>. U. S.,

16 Wall. 154.
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The Need of a New Immigration Law.

It is rather discouraging to observe how little prospect

there seems to be of intelligent ami concerted consid-

eration of the immigration problem. It is at the present

moment perhaps the most serious domestic question eon-

fronting the United States. The Dillingham law, at best

a mere stop gap, expires by its own terms in a few months.

Looked at from the viewpoint of war ravaged Europe,

there is every incentive to wholesale emigration, and that

in the main of an undesirable ty|ic. On our own side of

the water we enter the winter with a most grievous prob-

lem of unemployment on our hands. L'uder those condi-

tions it is the plainest common sense that we should at the

present time admit no more ignorant and impoverished

personB into the country. A similar situation presented in

a private business would not require a moment's considera-

tion: it could bo decided in but one way. That Congress

hesitates, debates and does nothing cannot be attributed to

a failure to bco what the situation requires. But there are

political forces at work to prevent the action whose neces-

sity seems so obvious. There are persons financially in-

terested in unrestricted immigration, and there arc others,

such as the various racial groups, who are sentimentally

interested. Together they are a small minority, but we
have had recently at least one striking illustration of what

an active minority may do against a lethargic majority.

We are moved, and rightly so, by the destitution which

prevails in foreign lands. But in that sympathy we are

prone to forgot that in the midst of our unexampled pros-

perity hundreds of thousands able and willing to work
face a like destitution, and that every immigrant wc admit

within onr borders increases their number.

Exclusion of Slackers from Citizenship.

Wjiij.k Congress has in the main been lax in dealing

with the disloyalty among a part of our foreign-

born population which the war disclosed, it has passed one
most commendable law (Act July 9, 191S ;4"Yd. Stat. Ann.
1!)1S Supp. p. 8!).">) which provides as follows: "A citizen

or subject of a country neutral in the present war who
has declared his intention to become a citizen of the United
States shall be relieved from liability to military service

upon his making a declaration, in accordance with such
regulations as the President may prescribe, withdrawing
his intention to become u citizen of the United States,

which shall operate ami ho held to cancel his declaration

of intention to become im American citizen and he shall

fonwer be debarred from U coming a citizen of the United

States." The questions arising under this act were very

fully and satisfactorily discussed by District Judge Dyer
of the Eastern District of Missouri, in the case of In re

Tomarchio, 209 Fed. 400, who held inter alia that the

questionnaire was conclusive and not open to be impeached
or explained by parol evidence. The act, as appears by

its terms, is confined to aliens who are natives of a country

neutral in the war. As to enemy aliens the matter is open

to some doubt. In the ciisc of In re Miegel, 272 Fed. 088,

it was held that since enemy aliens were wholly excluded

from military service a claim of exemption was not an act

of disloyalty. But Judge Dyer, in the Tomarchio case,

nfter pointing out that the statute quoted was but declara-

tory of the inherent power of the court and in no way lim-

ited it, said obiter as to enemy aliens: '•Enemy aliens

were admittedly in an embarrassing position during the

war. If the heart of any such registrant was truly with

America, he could not have better demonstrated this than

by signing the waiver to deferred classification at the foot

of page 1. and by omitting in any other place on said page

1 any claim whatsoever bawd on his enemy alien status."

So iii the case of In re Silbcrxchutz, L'iiJ) Fed. :J!)8. the

same jurist, in refusing naturalization to an Austrian,

went to the very heart of the matter, saying: "The inser-

tion by the petitioner of this claim for exemption as an

alien establishes that he was not, during nil of the period

of five years immediately preceding the date of filing of

his petition for naturalization, attached to the principles

of the Constitution of the l'nited States of America and

that he was not well disposedto the good order and happi-

ness of the same, and that he whs not willing in the hour

of our national peril to support and defend the Constitu-

tion of the United States of America against all enemies,

foreign and domestic, and bear true faith and allegiance

to the same." It is not at all a technical question, but a

question of fact, and a claim of exemption if not conclusive

goes far to show such a state of mind as should preclude

the grant of citizenship, (juotiug again from In re To-

marchio: "Candidates, who during the war pleaded their

alien status in bar to the performance of military duty,

will now be found most vehement in their protestations

of loyalty, and of their yearning to take up arms in defense

of the country of their adoption. Fighting ceased some
two years ago, and there is now no longer any danger
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attached to their tardy proffers of military assistance.

When soldieris were needed, however, these fairweather

friends were to be found tying the hands of the local draft

boards through pleading their alien 6tatiis."

i i ; gestion as to Naturalization Proceedings.

ue veteran jurist quoted in the preceding paragraph
proffered in the Touiarchio case a suggestion as to

a change in the naturalization laws as follows: "Should
the opportunity'ever again present itself to ine to recom-

mend changes in the said statute, from my experience in

these matters I would recommend such amendment as
|

would insure the court in every case being put in possession i

of every fact, so that it would be in a position to disposo
;

of every issue as the law might require. As it is now, the
'

Naturalization Service has the facts. Whether the court

receives those facts is dependent on whether the said service

in pursuit of its administrative policy sees fit to present

the same. This is a condition of affairs that should ho

corrected, as for want of evidence presented, and objections

properly interposed, a court can be stripped of all oppor-

tunity to itself determine the disposition to be made of a

given application for naturalization. Regardless of whether

this administrative control, possessed by the cxecutivo

branch of the government over the subject of naturaliza-

tion, has ever been abused, or not, it cannot bo questioned

but what the situation discussed should be so treated in

any revision of the law as to insure without question the

trial courts being acquainted with every feature developed

in the preliminary investigation of each and every case.

Such a course can only strengthen the hold of the Naturali-

zation Service on the affections of the public, which de-

mands, not merely an honest enforcement of the statute,

but a lawful and fearless enforcement as well The courts

will gladly assume their share of personal responsibility

for such lawful, honest, and fearless enforcement." The
fitness of an applicant for naturalization is made by tho

statutes a judicial question. By the act of June 29th,

1906, establishing the Bureau of Naturalization and pro-

viding for a uniform rule for naturalization (C Fed. St.

Ann. p. 967) the qualifications of the applicant must ap-

pear "to the satisfaction of the court" A judge cannot

well investigate on his own motion in every case, so that

ordinarily there is a mere ex parte hearing on the proofs

introduced by tho applicant; most inadequate as a test of

fitness for the privilege of American citizenship. Provi-

sion should certainly be made, as suggested by Judge Dyer,

for investigation and appearance in every case by the Bu-

reau of Naturalization and the presentation to the eourt

of the full results of its inquiry whether they operate for or

against the applicant.

Review of Extradition Because of Apprehended Lynching.

As bearing on the much discussed question whether a

governor is justified in refusing to grant extradi-

tion on the ground that the fugitive may be lynched or

denied a fair trial in the demanding State, in two recent

cases it has been sought to have au extradition warrant

reviewed in the courts on that ground. In each instance the

court refused to grant the relief sought. In Ex parte Ray
(Mieh.) 183 N. W. 774 it was said: "Upon the argu-

ment a most powerful appeal was made by petitioner's

counsel to our sympathies. But a human life was taken

in Wilkinson county, Ga. ; that life was taken by peti-

tioner. Under the system of laws obtaining in this coun-
try, a jury of the vicinage, or of some other county of
Georgia to which the case may be removed upon applica-

tion for change of venue, is the only body to determine
whether that life was taken in self-defense. U»less peti-

tioner is tried in Georgia for the murder of Faulkner, he
cannot be tried at all." So it was said in Ople v. Wein-
brenner (Mo.) 226 S. W. 256: "The petitioners say they
have incurred the enmity of a large percentage of the
people of Madison county, 111., by their participation in

the industrial controversies of that county, and will be in

danger of death or bodily injury if taken there, and to

surrender them to the authority of Illinois will be in vio-

lation of the Federal Constitution, by depriving them of
the equal protection of the law. Evidence was not ad-
duced to prove the existence of the danger alleged, and
if it were proved it would not justify this court in ordering
the outright release of these prisoners, charged, as they are,

with the crime of murder. The duty to protect them from
violence and secure to them a fair trial rests upon the
officials of the State of Illinois, and we presume it will

be performed." There can be no doubt of the correctness

of these decisions. Whatever may be said in favor of a
refusal by the governor under such circumstances, there

is no justification in the law as it now stands for a judicial

review of his decision.

Refusal by the

It is easy to see the viewpoint of the governor who refuses

to send a man into a State where he believes that local

prejudice may deny him a fair trial or even subject him
to mob violence, and not at all difficult to sympathize with
it. It is of course true, as was said in Ex parte Ray, supra

:

"if we should accept the theory of petitioner's counsel, this

State would soon become tho asylum of the murderers and
criminal classes of the Southern States, who could with
safety here find immunity from rendition, immunity from
prosecution for their crimes. Such a result our forefathers

wisely prevented.
1
' But it is a little hard for a humane

man to weigh abstract policy against a human life. Yet
that is what must be done if government by law is to be
preserved. The governor has the power to refuse extra-

dition and no one can review his action. He has a like

|K>wer to pardon every man convicted in the State during
his term, and a few governors—not evil-minded and law-

less men but men of overdeveloped sympathy—have come
perilously close to doing just that It is going a step, a
long step, farther to pardon an offender against the laws

of another sovereign State on grounds which impugn the

ability or willingness of that State to enforce its own laws.

Disclosure of Official Information.

IK one of the recently published articles by Mr. Tumulty
narrating his observations of tho Wilson administra-

tion there appears a purported copy of a note from the

then President beginning, "Confidentially (for I beg that

you will he careful not to speak of or intimate this)."

Whether there was any impropriety in this particular

publication it is not the present intention to consider,

though it may be observed that the note in question waa
signed in a semi-official way ("The President") and re-

lated to an international situation which remained un-
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settled when the succeeding administration came into

power. It does however suggest forcibly the question,

whether there should not be an act of Congress prohibiting

under penalty the disclosure by former office holders of

confidential official information or documents coming into

their possession. The national administration changes

periodically, while cabiuot ministers hold at the discretion

of the Executive. It must therefore happen frequently

that there arc in private life not only ex-Presidents and

ex-Secretaries of State but many subordinates who have

information and copies of documents relating to matters

of grave international concern. Political advantage is but

one of the several obvious motives which might lead to the

disclosure of such information at a time when it would

do serious injury to the nation. Secrecy in important

pending matters of international negotiation is of such

importance that it is Strange that in a nation in which

statutes penalize breach of confidence by telegraph opera-

tors and the like there should be no law requiring em-

ployees of the nation to preserve secrecy with respect to

public affairs. And in domestic affairs, the Attorney

General and his assistants, for example, possess much in-

formation of a nature as confidential as any which an

attorney obtains from a private client That measure

of pubfieity which the ideal of a republic requires is not

gained by leaving a personal discretion to make sporadic

revelations. The knowledge which the public is entitled

to receive should be given through official documents and

not in. the personal memoirs or newspaper interviews of

officials or ex-officials.

State Secrets as Privileged.

IT is interesting to note in this connect ioti that the courts,

despite their reluctance to admit a privilege not ere

ated by statute, are so sensible of the evil effects of per-

mitting the disclosure of state secrets that a privilege in

respect thereto is generally ooiweded. In Ilennsssey v.

Wright, 21 Q. B. Div. 509, involving correspondence be-

tween the British Secretary of State for the Colonies and

the Governor of Mauritius, the reasons for the holding

were stated as follows: "First, the publication of a state

document may involve danger to the nation. If the confi-

dential communications made by servants of the Crown to

each other, by superiors to inferiors, or by inferiors to

superiors, in the discharge of their duty to the Crown, were

liable to be made public in a court of justice at the instance

of any suitor who thought proper to say 'fiat justitia mat

caelum/ an order for discovery might involve the country

in a war. Secondly, the publication of a state document

mBy be injurious to servants of the Crown as individuals.

There would be an end to all freedom in their official com-

munications, if they know that any suitor, that, as in

this case, any one of their own body whom circumstances

had made a suitor, could legally insist that any official

communication, of no matter how secret n character,

should be produced openly in a court of justice." And
though the officer having charge of a public document fails

to claim the privilege, courts have interposed and refused

to permit its introduction in evidence. Howe v. lietitk,

St B. & B. 130; Anderson v. Hamilton-, 2 B. & B. 156

note. So important is this privilege deemed that, con-

trary to the rule obtaining in-other cases of privilege, the

officer and not the court is entitled to determine whether

public policy forbids the production of the document.

Bcatson v. Skene, 5 H. & N. 838; Appeal of Hantraft,

85 Pa. St. 433; Gregg v. Maguire, 13 Low. Can. 33. It

would certainly seem that documents thus rigidly excluded

from judicial scrutiny should bo more adequately guarded
against official misconduct or indiscretion.

Validity of Primary Laws.

A correspondent of the Now Jersey Law Journal (is-

sue of Oct., 1921) makes an interesting point as to

the validity of primary laws. He says in part : "I would
like to see someone attempt to sustain, on logical grounds
and based upon the constitutional rights of an individual

citizen as an elector, the various phases of our election

laws which impose tests of party affiliations, party mem-
bership, or recognize party organizations and party action

as such. To my mind nothing can be clearer than that

all such laws, sanctioned though thoy be by years of usage,

and recognition by the courts in various kinds of litigation,

are fundamentally unsound and cannot be justified on

principle, if there be such a thing as the individual citi-

zen s constitutional and inherent right to electoral equal-

ity before the law. For it is an absolute impossibility to

frame election laws dealing with party organizations, party

membership, 'party principles,' as such, without discrimi-

nation among the voters. Our so-called primary elections,

held by public officials at public expense, are 'elections'

to be participated in only by a part of the citizens who
can qualify by oath of party allegiance, past or prospective,

similarly to the test sought to be imposed upon the Michi-

gan judicial candidate. But they are held at the expense

of all the citizens—those who are privileged to vote at

them and those who are not; by public officials who are

the officials of all the citizens; by those for whom the

election is held and those excluded from it; and how shall*

one justify and uphold a law as a valid 'election' law
which makes such discrimination and such distinction?"

The argument seems, however, hnt superficially convinc-

ing. The convention system of course was discriminatory,

requiring party allegiance. Its abuses were such that the

State took charge of the matter and introduced public su-

pervision of the party caucus, retaining the same discrim-

ination but introducing no new one. The one debatable

question is then, that money raised by general taxation is

expended in that supervision. As to that it may be an-

swered briefly that fair elections and, as prerequisite

thereto, fair nominations, concern the general welfare and
fall within the scope of the general police power. Such
an expenditure of public funds is no more unfair to tax-

payers who cannot participate in a primary election than

is the laying of a school tax on childless property owners.

There is no escape either in law or in logic from the propo-

sition that to authorize the expenditure of public funds

the resultant benefit need only be general, it need not be

universal. •

Suspended Sentence as " Deterrent."

T 1 fHKS a sentence of imprisonment for violation of the

* * Sherman Anti-Trust Law was imposed on the offi-

cers of the "Tile Trust" the fact was generally com-
mented on as tending to enforce some respect for a law
which repeated futile "dissolutions" have brought into

contompt. The sentence was however afterwards sus-

pended. The propriety of that action depends on many
considerations which cannot be known to the public, and
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every presumption favors the action of the court. But
the reason given, as shown by the press reports, is open
to some question. From those reports, the judge said that

the prime purpose of the prosecution was to deter from
futu re criiue and that no deterrent could bo more effective

than a suspended sentence hanging over the heads of the

offenders. The trouble with the argument is that it proves

too much, for it leads directly to the conclusion that in

every case of criminal conviction sentence should be sus-

pended,—giving every man tlie same right to one murder
that a dog has to one bite The omitted consideration is,

of course, that punishment of crime is intended to operate

as a deterrent not only on the offender but on others. The
sentenced officials will undoubtedly be guarded in their

future conduct, but will others who see on opportunity

for profit in a transgression of the Sherman Act ? There
is some ground for doubt us to the expediency of that act,

and it is probable that it will be entirely superseded by
legislation along the line of the Federal Trade Commis-
sion Act. But the execution of the better conceived law
which must be enacted will be greatly hampered by the

contempt into which the Sherman Act has fallen because

of the failure of the judges to impose adequate penalties

for its violation.

" Probable Cause."

The perils encountered by a person making a criminal

complaint arc well illustrated in the recent case of

Shong v. Stinckfield (N. U.), 183 N. W. 268. In that

case a verdict of $2200 for malicious prosecution was af-

firmed, yet the Chief Justice in a disacnting opinion says:

"Now I do hold and affirm that the record clearly shows
that Shong did embezzle the coal that he exchanged" for the

hay." In other words, the defendant was mulcted in

damages beeause his view of the case was the same as that

reached after full argument and consideration by the Chief
Justice of the State. Thi9 was clearly pointed out in the

dissenting opinion as follows: "And now the judges of

this court are in a better position than complainant to

state the case. And yet no two of them will read the

records and (he evidence and agree on what is n fair state-

ment. One judge says on his word and oath that there

was reasonable cause to believe the accused guilty and that

in trading the coal for hay he was guilty of embezzlement.

Another judge says to the contrary. fn such a case it is

certain the majority may be wrong. The judges have no
claim to infallibility. But it were a grievous hardship

and a shame for the judges to hold that in stating the ease

to the State's attorney the complainant acted at his peril,

and that he was bound to make a statement in conformity

with the views of the majority of the judge*." Should it

not be made a positivo rule of law that a unanimous de-

cision is necessary to hold that a man acted unrea: ubh
In other words, is there not such a conclusive presumption
that a justice of the court of last resort is a reasonable man
as to preclude a holding that a layman acted unreasonably

or without probable cause where one justice maintains that

the action in question was right and reasonable*

The New York Pistol Law.

*TPhb Sullivan Act continues to produce in New York
* city scenes calculated to reduce an observer of our
institutions to bewilderment. It is well known that the

metropolis has been for some time in the throes of a

''crime wave" and that robbery with violence, often accom-

panied by murder, is of daily occurrence. There, and
there only, it has been found necessary to call the Marine
Corps into service to protect the mail wagons from armed
bandits. It is narrated in the press that a few days ago

a clerk in a store, coming from a back room, found a
marauder making a murderous assault on his employer.

Getting a revolver from a nearby drawer he ordered tho

intruder to surrender. The criminal promptly attacked

him and was killed. The clerk who thus defended his

employer's life and property was promptly and properly

taken into custody for investigation and was promptly and
properly discharged the next day from the charge of homi-
cide, it appearing that the homicide was clearly justifiable

—but he was held in bail for having a pistol in his posses-

sion without a license ! The use of the pistol prevented rob-

bery and perhaps murder; its use' was lawful though it in-

volved the taking of human life, yet its possession was a

crime. Organized society, iwwerless to hold armed criminals

in check yet forbidding honest citizens the possession of the

means of self defense, and enforcing that prohibition in

a case where the possession was disclosed by a successful

defense against a criminal, would be laughable were it not

Judicial Birth Control.

According to press reports, in a recent case in Colorado
involving an application to take the children of an

impoverished family from their parents and put them in

an institution, the judge announced that be would grant

the application unless before a designated date the mother
should submit to.a surgical operation to incapacitate her
from future child bearing. The decision is without n

precedent, and it is hoped that it will bo without a fol-

lowing. Asexualization has been pronounced by court?

a cruel and unusual punishment which the Constitution for-

bids to bo inflicted on felons. The power of a legislature

to inflict it on the insane has been denied by every court

which has ever passed on the question. How much more
shocking is the thought of inflicting it as a penalty for

poverty, and for poverty which does not result from the

idleness or incapacity of the victim but is caused by mar-

riage to a man unable to support her. Wisely or not, the

law in most jurisdictions denies the right to obtain infor-

mation as to how conception may be prevented. It is

against the policy of the law that parents should lie able to

make effective a decision that they cannot afford to have

another child. Yet this is trivial compared with an order

that this woman should never have another child, however

the family circumstances may improve. True, in one

sense the order is not compulsory, but in its practical as-

pect what compulsion on a mother could be greater than

the threat to take her children from her ? Imprisonment
would be a trifling penalty in comparison. Law Notes
has on many occasions urged the desirability of investing

judges with a larger discretion, but every now and then

a case comes to band which raises a serious question

whether it is not better to endure the inconveniences of a

rigid system of procedure rather than take the risk of

"cadi justice."

"Not a law alone* but a law and its incidence are necessary to

a justiciable rijrht or injury."—Per McKcnna, J., in Clark r.

City, 176 U. S. 118.
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LEGAL PROTECTION OF PSEUDONYM OR TITLE OF SERIES.

It is well settled that the common law right of prop-

erty in intellectual productions is taken away by the copy-

right law and does not survive publication. In Holmes v.

Hurst, 174 U. S. 82, 19 S. Ct. 606, 43 U. S. (L. ed.) 904,

the court, referring to the decisions so holding, said

:

"While the propriety of these decisions has been the sub-

ject of a good deal of controversy among legal writers, it

seems now to be considered the settled law of this country

and England that the right of an author to a monopoly

of his publications is measured and determined by the

copyright act—in other words, that while a right did

exist by common law, it has been superseded by statute."

Modern journalism has, however, developed a new type

of production, which by some stretch of courtesy may be

called intellectual, namely, a series of articles or pictures

published regularly under an arbitrary designation either

of the author or of the series itself. Such are the vagaries

of public taste that these often acquire great vogue and

become of very considerable value, and the various at-

tempts to protect them raise some interesting questions of

law. "Where an author has acquired a good will in a cer-

tain pseudonym it is clear on principle that it his prop-

erty and he is entitled to have it protected from infringe-

ment and to take the right to its exclusive use with him in

changing employment. Such. »vas the holding of the Eng-

lish case of Lai\da v. Greenberg, 52 Sol. J. (Eng.) 354, in

which the right of the plaintiff to the exclusive use of the

designation "Aunt Naomi," used by her in conducting a

children'* department in a newspaper, was protected.

But an author can acquire no greater right in a pseu-

donym than he could have in his own name. That is,

if his work has been published without copyright any per-

son republishing it can use the pseudonym to designate the

authorship. Such was the holding of The Mark Twain
Case (14 Fed. 728). Tt appeared that a number of pro-

ductions of the plaintiff published without copyright were

collected and published by the defendant as "Sketches by

Mark Twain." After pointing out that the right of prop-

erty in the literary production itself wa9 lost the court

said: "The bill rests, then, upon the single proposition, is

the complainant entitled to invoke the aid of this court

to prevent the defendants from using the complainant's as-

sumed name of 'Mark Twain' in connection with the pub-

lication of sketches and writings which complainant has

heretofore published under that name, and which havo
not been copyrighted by him ? That he could not have done
this if these sketches had been published under complain-

ant's proper name is clear from the authorities I have

cited, but the complainant BeemB to assume that he has

acquired a right to the protection of his writings under
his assumed name as a trade name or trademark. This is

the first attempt which has ever come under my notice to

protect a writer's exclusive right to literary property under
the law applicable to trademarks. Literary property is

the right which the author or publisher of a literary work
has to prevent its multiplication by copies or duplication,

and is from its very nature an incorporeal right. William
Cobbett could have no greater right to protect a literary

production which he gave to the world under the fictitious

name of 'Peter Porcupine* than that which was published
under his own proper name. The invention of a rum de

plume gives the writer no increase of right over another
who uses his own name. Trademarks arc the means by
which the manufacturers of vendible merchandise desig-

nate or state to the public the quality of such goods, and the
fact that they arc the manufacturers of them ; and one per-
son may have several trademarks, designating different
kinds of goods or different qualities of the same kind;
but an author cannot, by the adoption of a nom de plume,

I be allowed to defeat the well-settled rules of the common
law in force in this country, that the 'publication of a

literary work without copyright is a dedication to the
public, after which any one may republish it.' No pseudo-
nym, however ingenious, novel, or quaint, can give an
author any more rights than he wonld have under his own
name," A liko rule was laid down on similar facts in
Ellin y. Hurst, 70 Misc. 122, 128 N. Y. S. 144.

It is to be borne in mind, however, that an arbitrary
designation may be applied to a department in a publica-
tion and not be personal to the author. It was so held in

the "Buster Brown" case (New York Herald Co. v. Star
Co., 146 Fed. 204, affirmed 146 Fed. 1023) in which Mr.

J
Outcalt, the guilty author of Buster and his dog Tige, was

j

enjoined from using the name "Buster Brown" on car-

toons drawn for a paper other than that in which they
were first perpetrated.

In the "Buster Brown" case it was held that the title

constituted a trademark, acquired by user, and as such
it was protected. However, a humorless Canadian court
has held that the words "Blister Brown" as applied to a
series of cartoons could not be registered as a trademark.
New York Herald Co. v. Ottawa Citizen Co., 41 Can.
Sup. Ct 229, 14 Ann. Caa. 270. Mr. Justice Idington said

:

"The appellant's managers conceived the happy thought
of making trademarks of the name 'Buster Brown' and
'Buster Brown and Tige,' and registering them under the
provisions of 'The Trade Mark and Design Act.' and.
having managed to get them registered, proceeded to the

1 Exchequer Court to have justice done in the premises.

They failed. I will not say justice failed, but the suit

failed. . . . When we look at the general scope and pur-
pose of the Act, it seems quite impossible to suppose it

was ever intended to protect property in a distinguishing
mark such as this when applied to the kind of goods appel-

lant vends when, as it claims, labelled therewith. The
production which the appellant sells is not a kind of paper,
or of paper colored in any particular way or covered with
a peculiar kind of ink or set forms of figures. It is the
nonsense that is produced by the brain of the man writing
for the diversion of the idle that in truth is sold. It may
be that kind of brain product that copyright might amongst
other things be extended to or that copyright might cover.

I am not, however, going to wander into the field of

whether or not a trademark can exist in such a name or

names, or in the name of or title given any literary pro-

duction of any kind, for I am quite sure it never was in-

tended this section should apply to such a thing. If it

did, all that would be needed for a publisher of copyrighted
works, when the copyright was about to expire, in order
practically to add twenty-five years to the term of copy-
right, would be to register the title and defy anyone t<>

use it, though then at liberty to sell the thing itself without

a title."

American authority however seems to be to the effect

that the title of a periodical may be the subject of a trade-
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mark. Social Register Assoc. v. Howard, 60 Fed. 270;
Gannert v. Rupert, 127 Fed. 962, 62 C. C. A. 594; Sea-

brook v. Grimes, 107 Md. 410, 68 Atl. 883, 126 Am. Sti

Rep. 400, 16 L. It. (X. S.) 483; Grocers Journal Co. v.

Midland Pub. Co., 127 Mo. App. 356, 105 S. W. 310. So
in Munro v. Beadle, 55 Hun 312, 8 N. Y. S. 414, the

court held that a trademark has been acquired in the

words "Old Sleuth" as applied to a series of detective

stories published periodically as the "Old Slouth Library."

The court said: "The plaintiff was the first one to use

it as applied to his own publications. Of this there is no
dispute. It answers the purpose of distinguishing the

plaintiff's works from those of all others. It is not de-

scriptive of the subject-matter of the manufacture or pub-

lication. It has no relation to the grade or quality of the

noveL It was originally a fanciful and arbitrary word

to indicate the publications of the plaintiff alone. By its

adoption and use the plaintiff acquired in it a certain

property right which is entirely independent of the

statute laws pertaining to copyright, and should be pro-

tected. It is plain that the defendant has infringed the

trademark of the plaintiff by the dexterous use which he

has made of the word 'sleuth' in the publications, the

names of which are above recited. Any imitation of the

name of the plaintiff's publication which tends to mis-

lead the reading public would be an infringement, although

the imitation waa inexact." The curious may find in the

statement of facts a list of the lurid titles published in

this series, which give point to the concluding remark of

the court: "Happily, no point is made by considerate

counsel which requires us to look into the matter of these

several publications."

But another of the great detectives of our childhood

did not fare so well in court, it being held in Atlas Mfg.

Co. v. Street, 204 Fed. 398, 122 C. C. A. 568. 47 I- R. A.

(N. S.) 1002. that the publishers of the "Nick Carter'

series conld not under a registered trademark in the

words "Nick Carter' enjoin the display of amotion picture

bearing the same title. The court said : "Complainants'

chief reliance would seem to be upon the claim asserted in

their bill that they have poswessed for many year*, and still

possess, the exclusive right to make, sell, print, publish

and display to the public detective stories called and known

by the trade-name 'Nick Carter.' This is a direct appeal

to the law affecting unfair competition in trade. Because

they have long pnblished detective stories associated with

this name and character, they now assert the exclusive

right to construct and make public in any manner what-

soever all detective stories involving the name and charac-

ter of Nick Carter. It is the individual story as an article,

of merchandise, and not the form of publication, for

which protection is thus invoked. In the language of the

brief, 'the sole question in this case for the court to dee irlc

is whether or not a moving-picture film is of the same das?

of goods as a printed book.' The claim advanced is in-

genious, and decidedly comprehensive in its scope. . . .

It may be that the defendants are profiting by the use of a

name made distinctive by complainants, but this is true

of one who sells a brand of cigars named after a famous

book ot a famous personage. In the absence of some posi-

tive legal right in complainants, these are conditions for

which equity cannot undertake to create a remedy."

As one comes more closely down to date the literary

level of the publication involved seems to descend, and the

maxim de minimis received its final blow in Fisher v.

Star Co. (N. Y.) 132 N. E. 133, wherein the august Court
of Appeals of New York discussed solemnly and at length

the right of the cartoonist on whom rests the glory or

odium, as one may look at it, of inventing "Mutt and Jeff,"

to enjoin the publication of cartoons by others under that

title. The growth of Mr. Fisher's inspiration is traced in

detail. It follows closely the outline of tlte biblical story

of creation. Mutt was first created and his companion
provided later. After a sojourn iu the Eden of San
Francisco they listened to the tempting voice of the

metropolis and thereafter delighted the cultured readers

of the New York American, until they outgrew even the

metropolis and their author entered into a contract with

a syndicate designed to give them a world-wide circula-

tion. The Star Company, however, caused cartoons under
the same name to be prepared by other artists and pub-

lished them—"hence this appeal," as the Texas Court of

Criminal Appeal used to say. Relief was granted pri-

marily on the ground of unfair competition, the court say-

ing: "It appears from the findings of fact that the gro-

tesque figures in respondent's cartoons, a* well as the names
'Mutt' and 'Jeff' applied to them, have in consequence of
the way in which they have l>een exploited by the respond-

ent and tho appearance and assumed characters of the

imaginary figures have lieen maintained, acquired a mean-
ing apart from their primary meaning, which is known
as a secondary meaning. The secondary meaning that

is applicable to the figures and the names is that respondent

originated them and that his genius pervades all that

they ap]iear to do or say. . . . The figures and names
have been so connected with the respondent as their orig-

inator or author that the use by another of the new cartoons

exploiting the characters 'Mutt and Jeff' would be unfair
to the public and to the plaintiff. No person should bo
]>ermitted to pass off as his own the thoughts and works
of another. If appellant's employees can bo imitate the
work of the respondent that the admirers of 'Mutt and
Jeff' will purchase the papers containing the imitations of
the respondent's work, it may result in the public tiring of
the 'Mutt and Jeff' cartoons by reason of inferior imitations

or otherwise, and in any case in financial damage to the
respondent and an unfair appropriation of his skill and
the celebrity acquired by him in originating, producing

and maintaining the characters and figures so as to con-

tinue the demand for further cartoons in which they
appear. The only purpose that another than respondent

can have in using the figures or names of 'Mutt' and 'JefF

is to appropriate the financial value that such figures and
names have acquired by reason of the skill of the re-

spondent."

It would seem that the Fisher case has arrived at the
theory on which rights of the kind under consideration may
be most fully and logically protected. The doctrine of un-
fair competition has been considerably extended in recent

decisions. Prima facie there is some force in the dissent

of Mr. Justice Crane who said: "The copyright law doc»s

not apply, and the plaintiff has no rights thereunder. This
action in my judgment is in effect a substitute for tho
rights which the plaintiff might have had under the copy-
right law." There is however a considerable field of lit-

erary effort in which the copyright act does not apply or
is not available, and the Supreme Court of the United
States in International News Service v. AxxociaM Press,
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248 U. S. 215, 39 S. Ct 68, 63 U. S. (L. ed.) 211, 2 A.

L. R. 293, has held that this field is not thrown open to

piracy but the courts of equity will therein enforce the

rule that a man may not avail himself unfairly of the

labor of another or publish his product in such form as to

reap the benefit of another's reputation. The doctrine was
never better stated than by Mr. Justice Holmes, who said

in the case last cited : "Property depends upon exclusion

by law from interference, and a person is not excluded

from using any combination of words merely because some
one has used it before, even if it took labor and genius to

make it. If a given person is to be prohibited from making
the use of words that his neighbor* are free to make some
other ground must be found. One such ground is vaguely

expressed in the phrase unfair trade. This means that

the words are repeated by a competitor in business in such

a way as to convey a misrepresentation that materially

injures the person who first used them, by appropriating

credit of some kind which the first user had earned."

Moreover, there is a distinction of some importance be-

tween the protection granted in Fisher v. Star Co. and
that granted in New York Herald Co. v. Star Co. In the

former case, as appears from the quotation heretofore made,
the characteristic figures of the "Mutt and Jeff" series as

well as the name are considered to be the exclusive prop-

erty of their inventor. In the latter case however it was
said: "This relief extends only to the words 'Buster

Brown' ; Mr. Outcalt, or any one else whom the defendant
may choose to employ, is entirely free to design, draw,
color, and publish comic pictures of the same kind as those

to which plaintiff has prefixed that title, provided only
that they do not so closely imitate pictures already pub-

lished and copyrighted as to be an infringement thereof."

From this it would appear that more adeqnate relief may
be obtained in the theory of unfair competition than on
that of trademark infringement. A trademark can be
bad only in a fixed design or form of words, while unfair

competition may consist in anything whereby a product
may be palmed off as that of another.

It is believed that the Fisher case represents the modern
rule of law, which establishes a zone of equitable protection

outside the strict legal rights secured by copyright or trade-

mark. The rule is one of plain honesty, working no hard-
ship on any one and adequate to protect valuable rightH

which would otherwise be left open to piracy.

W. A. S.

SHALL THE GRAND JURY BE ABOLISHED?

The English people are seriously considering an affirm-

ative answer to the question forming (he title of this ar-

ticle, and while there is no concerted movement in America
to do away with tho grand jury system, such a result has
alreadv been obtained in effect in some of our States, and
the reasons advanced bv the English advocates of such a

move may well apply to the conditions generally existing

in the United States!

In England, as well as in the other nations involved in

the recent world conflagration, men's passions and preju-

dices were more than ordinarily aroused, and in the zeal

to protect the national welfare individual rights were no

doubt often sacrificed. In England this state of the public

mind threatened to lead to an embarrassiug, though not

unnatural, situation in the administration of the criminal

law. The grand jury, that bulwark against oppression of

the people by the king and his officers, which had existed

for centuries, became in its turn in the hands of an in-

flamed populace an instrument of oppression. Estab-

lished as a safeguard to the people against the tyranny of
kings, it became necessary to suspend it to avoid its use as

an instrument of tyranny on the part of the masses. It was
soon seen that in the state of the public mind at the time,

hundreds of citizens of German extraction, citizens of

pacifist tendencies, citizens suspected of pro-German pro-

clivities whether rightly or wrongly, would be accused and
indicted by grand juries on evidence that would not jus-

tify even the submission of the charge in ordinary times,

and which the trained and honest lawyer, even in those

times of overheated passion, could not consider as entitled

to serious weight. 1 u order to avoid this threatened flood

of indictments and to protect the really innocent against

wrongful and malignant prosecution, the English Parlia-

ment soon after the outbreak of the war suspended the grand
jury system for the period of the war and until the end
of the calendar year following the official proclamation of

the close of the war. In the meantime criminal charges
were submitted to examining magistrates, who, being
learned in the law and trained in the art of testing the
weight and value of evidence, could bo better entrusted to

safeguard the rights of the individual by curtailing hasty,

malicious and oppressive prosecutions, as well as to protect

the rights of the government. On a finding by the magis-
trates that there was probable cause to hold tho accused
for trial on the offense charged he was accordingly held for
trial before the proper court. Under this system large num-
bers of persons accused of all sorts of crimes flowing out
of the great war were examined by the committing magis-
trates, given an opportunity to explain away if possible the
suspicion under which they lived, in many instances suc-

cessfully, thus saving both the government and the inno-
cent citizen innumerable lengthy trials and great expense.
Again it has been suggested that one of the reasons for
the suspension of the system was the difficulty during the
period of the war in securing men to serve as jurors, and
doubtless this condition may have had its weight; but how-
ever that may be, suspended it was, and suspended it will

be for an indefinite period if the reports of the attitude of
the English people, law and laity, correctlv register their

feelings.

In order to weigh properly the arguments for and
against abolishing the grand jury it is necessary first to
consider its origin and history, its nature and functions
and the purposes for which it was brought into being. The
institution of the grand jury is of very ancient origin in
the history of England, going back many centuries, and
this perhaps is the most potent argument for its reinstate-
ment. Though not embodied in Magna Charta in specified
terms, it may be said to be founded on the principles set
forth in that historic document, which however stood for
very different things when wrung from King John than
at a later |>eriod when time and the progressive develop-
ment of legal ideas and institutions in England had fitted

the principles therein announced to new circumstances and
situations. This flexibility and capacity for growth and
adaptation is the peculiar boast and excellence of the com-



188 LAW NOTES [January, 1922.

mon law. Sir James Mackintosh ascribes this principle

of development to Magna Charta in his History of Eng.

land where he says: "It was a peculiar advantage that

the consequences of its principles were, if we may so

speak, only discovered slowly and gradually. It gave out

on each occasion only so much of the spirit of liberty and

reformation as the circumstances of succeeding generations

required and as their character would safely bear. For

almost live centuries it was appealed to as the decisive

authority on behalf of the people, though commonly so far

only as the necessities of each case demanded." 1 Hist, of

England, 221.

Thus at first the words nm per legale judicium parium

had no reference to a jury
;
they applied only to the pares

regni, who were the constitutional judges in the Court of

Exchequer and coram rege. Bac. Abr. Juries, 7th Ed.

Land, note Reeve, H. L. 41. And so as to the grand jury

itself, we learn of its constitution and functions from the

Assize of Clarendon, A. D. 11C4, and that of Northamp-

ton, A. I). 1176, Stubbs Charters, 143-150. By the latter

of these which was a republication of the former, it was

provided as follows: "If any one is accused before the

justices of our Lordthe King of murder, or theft, or rob-

bery, or of harbouring persons committing those crimes, or

of forgery or arson, by the oath of twelve knights of the

hundred, or, if there are no knights, by the oath of twelve

frea and lawful men, and by the oath of four men from

each township of the hundred, let him go to the ordeal

of water, and, if he fails, let him lose one foot." And at

Northampton it was added, for greater strictness of justice

(pro rigore justiiiae), that "he shall lose his right hand

at the same time with his foot, and abjure the realm and

exile himself from the realm within forty days. And if he

is acquitted by the ordeal, let him find pledges and remain

in the kingdom, unless he is accused of murder or other

base felony by the body of the country and the lawful

knights of the country ; but if he is so accused as aforesaid,

although he is acquitted by the ordeal of water, neverthe-

less he must leave the kingdom in forty days and take his

chattels with him, subject to the rights of his lords, and

he must abjure the kingdom at the mercy of our Lord

the King." "The system thus established," says Mr. Jus-

tice Stephen, 1 Hist. Crim. Law of England 252, "is

simple. The body of the country are the accusers. Their

accusation is practically equivalent to a conviction, subject

to the chance of a favorable termination of the ordeal by

water. If the ordeal fails, the accused person loses his

foot and his hand. If it succeeds, he is nevertheless to be

banished. Accusation, therefore, waa equivalent to banish-

ment, at least." When we add to this that the primitive

grand jury heard no witnesses in support of the truth of

the charges to be preferred, but presented on their own
knowledge, or indicted on common fame and general sus-

picion, we shall be ready to acknowledge that it is better not

to go too far back into antiquity for the best securities

for our "ancient liberties." As a matter of fact for a long

period the powers of the grand jury were not very clearly

defined, and it would seem from the accounts of commen-

tators on the laws of England that it was at first a body

which not only accused but also tried public offenders.

However this may have been in its origin, ita growth

under the spirit of personal liberty and individual right

was rapid, and it was, at the time of the settlement of

America, an informing and an accusing tribunal only,

without whose previous action no person charged with a
felony could be put on his trial except in certain special

cases, as for instance where the charge involved death,

when the person could be arraigned on the inquisition of

a coroner's inquest. In the struggles which at times arose

in England between the powers of the king and the

rights of the subject, it often stood as a barrier against

persecution in his name; until at length it became to be

regarded as an institution by which the subject was ren-

dered secure against oppression and unfounded prosecu-

tions of the crown, a bulwark of individual liberty and a

fundamental protection against despotism and persecution.

In this country, from the popular character of our insti-

tutions, there has seldom been any contest between the

governmen t and the citizen which required the existence of

the grand jury as a protection against oppressive action of

the government, and it might well be said that since there

is no danger to the citizen from the oppressions of a mon-
arch, or of any form of executive power, there is no longer

need of a grand jury. Yet the institution was adopted in

this country and is continued from considerations similar

to those which give it its chief value in England, and is

designed as a means, not only of bringing to trial persons

accused of public offenses on just grounds, but also aa a

means of protecting the citizen against unfounded accusa-

tion, whether it comes from government or is prompted by *

partisan passion or private enmity.

As has been said, perhaps the most cogent argument
for the retention of the grand jury is that, as an institu-

tion, it has in the past played a great role in the preserva-

tion of the liberties of English speaking peoples. And it

may be well said that we must not lightly uproot and throw
into the discard a doctrine so ancient and firmly embedded
in our system of criminal procedure. When this is said,

however, little remains to be put forth in its support It

is argued that while we no longer have to fear the unjust

oppression of the king, the grand jury still stands as

security for the individual "from open and public accusa-

tion of crime, and from trouble, expense, and anxiety of

a public trial before probable cause is established by the

presentment and indictment of a grand jury." Jones v.

Bobbins, 8 Gray (Mass.) 329. But is not as ample pro-

tection afforded the citizen by a hearing before a magis-

trate in open court where witnesses may be heard both for

and against the accused and he may be held for trial only
on the judgment of a trained and experienced judge accus-

tomed to analyze and weigh testimony ? Wherein does the
secret deliberations of a grand jury, hearing one side only
of a case, composed of men ignorant of the law and un-
acquainted with the rules that time has proven best for

determining what evidence may be of value and what
valueless, provide greater security to the citizen against

unjust and malicious prosecution t

On the other hand when the facts in favor of dispensing

with the grand jury are marshalled, there seems to be but
one conclusion to be reached. As the "Duchess" would say,

"Off with his head!" It has outworn its usefulness, the
reason for its creation has ceased to exist, so why continue
a method of procedure which no longer serves the purpose
for which it was brought into being, but instead may in
many cases work to the contrary, and unquestionably en-
tails great expense and delay in the administration of the
criminal law ? We hear much of the delays of the law, and
the clamor for reformation in this particular is insistent,
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so why not accept and adopt 80 obvious an aid to that end ?

A striking illustration of the unnecessary and unwarranted
expense to which the public may be put by the action of a

grand jury is furnished by the extraordinary grand jury

impaneled in New York city in 1919 to investigate facts

relating to seditious aud radical activities. This jury sat

for many months and expended such large sums of money
it» its investigations, that according to the current press

reports the Grand Jury Board has suspended its members
from grand jury service for a period of three years on

charges of wasting public funds and abusing its power.

To the average citizen the penalty inflicted by the board

may seem a peculiar and probably not unwelcome one,

which fact, however, does not detract from the incident as

an object lesson of the unnecessary expense attendant on

grand juries.

That the grand jury may be dispensed with without

injury to the administration of the criminal law, is estab-

lished by the experience of England in recent years and
by the almost unbroken history of criminal procedure in

Scotland, as well as by the action of some of the States

of the Union. As has been the English people are so

well pleased with the results of the suspension of the

grand jury system during the war that they are about to

make the suspension permanent. In Scotland, except in

cases of high treason, the grand jury is unknown. The
English system of a grand jury was introduced into the

northern kingdom in 1709, when the Scottish law of trea-

son was assimilated to that of England. Rarely has the

grand jury been witnessed in Scotland, the last occasion

being in 1820, when some hot-headed reformers were put

on their trial for treason. In that series of trials the law
officers of the Crown were so diffident of their own knowl-

edge of the procedure that they obtained the assistance in

the prosecutions of a Sergeant of the English Bar, a cir-

cumstance which called forth a strong protest from the

leading counsel for the defense. In the past, suggestions

have occasionally been made in Scotland for the more gen-

eral adoption of the grand jury system. Even Cockburn,

with all his admiration for the procedure of his own coun-

try, was moved at one time to support the suggestion, but

that was during those years when the exercise of the ex-

traordinary wide powers of the Tory Lord Advocates was
exciting the wrath of the Whigs; later, he came to the con-

clusion that, on the whole, the Scottish system worked
quite efficiently, and that there was no need to borrow the

grand jury from England. In several of the States the

grand jury has either been abolished entirely or its use

made optional, provision being made for the institution

of criminal proceedings by information.

Assuming that the advantages to be gained by abolish-

ing the grand jury system so far outweigh the disad-

vantages as to justify such action, it is of interest to con-

sider by what means it may be brought about. In England
the matter is simple. Parliament had the unrestricted

power to pass an act abolishing the grand jury per-

manently. When the concessions of Magna Charta were
wrung from the King they were guaranties against oppres-

sions and usurpations of his prerogative. It did not enter

the minds of the barons to provide security against their

own body or in favor

power of Parliament

;

facto laws, and other arbitrary acts of legislation which
occur so frequently in English history, were never re-

' the Commons by limiting the

that bills of attainder, ex poBt

garded as inconsistent with the law of the land. The
omnipotence of Parliament over the common law was
absolute, even against right and reason. In this

country written constitutions were deemed essential to pro-

tect the rights and liberties of the people against the

encroachments of power delegated to their governments,

and the provisions of Magna Charta were incorporated into

Bill* of flights. They were and are limitations upon all

the powers of government, legislative as well as executive

jind judicial.

In so far as federal prosecutions are concerned the re-

former of our criminal procedure is confronted at once by
the fifth amendment to the Constitution, which was mani-
festly intended mainly for the security of personal rights.

This amendment begins its enumeration of these rights by
declaring that "no person shall be held to answer for a

capital, or otherwise infamous crime, unless on a present-

ment or indictment of a grand jury." Obviously no move
can be made toward abolishing the grand jury in federal

cases until this provision is stricken from the Constitution,

and while it seems that august document may be amended
in order to curtail personal rights it presents no small

obstacle when the end desired is the simplification and
cheapening of the method of criminal procedure.

With the Stiites, however, the matter rests on a different

footing. That the provision of the Federal Constitution

relating to grand juries is inapplicable to procedure in

State cases is so well settled as to render the need of citation

of authorities unnecessary. Where similar provisions exist

in State constitutions they may be stricken out without

any great degree of difficulty, as amending State constitu-

tions has become quite the stylo in recent years. Aside
from the fifth amendment of the Federal Constitution there

is no other provision in that instrument which forbids a
State from proceeding against its criminals by information

without the aid or necessity of an indictment by a grand
jury. The only other provision of the Constitution which
might be called on to support the theory that a State can-

not try a felon without first indicting him by ineanB of

a grand jury is the fourteenth amendment which provides

as follows: "Nor shall any State deprive any person of

life, liberty or property, without due process of law."

That this provision in no way prevents a State from abol-

ishing the grand jury has been finally determined by the

Supreme Court of the United States in Hurtado v. Cali-

fornia, 110 U. S. 516. In that case it was contended that

an indictment or presentment by a grand jury as known
to the common law of England, was essential to that "due
process of law" when applied to prosecutions for felonies,

which was secured and guaranteed by this provision of the

Constitution, and which accordingly it was forbidden to the

States respectively to dispense with in the administration
of criminal law. In denying this contention the court

quoted with approval the opinion in Rowan v. State, 30
Wis. 129, 11 Am. Rep. 559, wherein it was said: "But
its design was not to confine the State to a particular mode
of procedure in judicial proceedings, and prohibit them
from prosecuting for felonies by information instead of
by indictment, if they chose to abolish the grand jury
system. And the words 'dne process of law' in the amend-
ment do not mean and have not the effect to limit the
powers of State governments to prosecutions for crime by
indictment; but these words do mean law in its regular

course of administration, according to prescribed forms,
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and in accordance with the general rules for the protection

of individual rights. Administration and remedial pro-

ceedings must change, from time to time, with the advance-

ment of legal science and the progress of society; and if

the people of the State find it wise and expedient to abolish

the grand jury and prosecute all crimes by information,

there is nothing in our State constitution and nothing in

the Fourteenth Amendment to the Constitution of the

United States which prevents him from doing so." It

was further contended in the Hurtado case that the phrase

"due process of law1' was equivalent to "law of the land" as*

found in the 29th chapter of Magna Charts ; that by im-

memorial usage it had acquired a fixed, definite, and tech-

nical meaning; that it referred to and included not only

the general principles of public liberty and private right

which lie at the foundation of all free government, but the

very institutions which, venerable by time and custom,

had boen tried by experience and found fit and necessary

for the preservation of those principles, and which, having
been the birthright and inheritance of every English sub-

ject, crossed the Atlantic with the colonists and were trans-

planted and established in the fundamental laws of the

State; that, having been originally introduced into the

Constitution of the United States as a limitation on the

powers of the government brought into being by that in-

strument, it had now been added as an additional secur-

ity to the individual against oppression by the States

themselves; that one of these institutions was that of the

grand jury, an indictment or presentment by which against

the accused in cases of alleged felonies was an essential part

of due process of law, in order that he might not bo harassed

or destroyed by prosecutions founded only upon private

malice or popular fury. In support of this contention was
cited the case of Jones v. Robbim, 8 Gray (Mass.) 329,

wherein it was held that the 12th article of the Bill of

Rights of Massachusetts, a transcript of Magna Charta
in this respect, made an indictment by a grand jury essen-

tial to the validity of a conviction in case of prosecutions

for felonies. In his opinion in that case Chief Justice

Shaw based his conclusions chiefly on a passage from Lord
Coke to the effect that by "the law of the land" as ex-

pressed in Magna Charta was intended due process of law,

that is, by indictment or presentment of good and lawful

men. However, the court in the Hurtado case refused to

accept this interpretation of the passage from Coke by
saying on this point: "A critical examination and- com-
parison of the text and context will show that it has been
misunderstood; that it was not intended to assert that an
indictment or presentment of a grand jury was essential

to the idea of due process of law in the prosecution and
punishment of crimes, but was only mentioned as an ex-

amplo and illustration of due process of law as it actually

existed in cases in which it was customarily used."

.Nor is it true that no proceeding otherwise authorized

by law, which is not sanctioned by usage, or which super-

sedes and displaces one that is, can be regarded as due
process of law. As was said in the Hurtado. ease: "To
hold that such a characteristic is essential to due process

of law, would be to deny every quality of the law but its

age, and to render it incapable of progress or improvement.
It would bo to stamp upon our jurisprudence the nnehangc-
ableness attributed to the laws of the Medes and Persians."
After reviewing fully the authorities the court announced
its conclusion in that case as follows: "We are unuble to

say that the substitution for a presentment or indictment

by a grand jury of the proceeding by information, after

examination and commitment by a magistrate, certifying

to the probable guilt of the defendant, with the right on

his part to the aid of counsel, and to the cross-examination

of the witnesses produced for the prosecution, it is not

due process of law. It is, as we havo seen, an ancient pro-

ceeding at common law, which might include every case of

an offense of less grade than a felony, except misprision of

treason; and in every circumstance of its administration,

as authorized by the statute of California, it carefully con-

siders and guards the substantial interest of the prisoner.

It is merely a preliminary proceeding, and can result in no
final judgment, except as the consequence of a regular

judicial trial, conducted precisely as in cases of indict-

ments."

Thus we see that there 'are no insurmountable obstacles

to be overcome by the States in order to put into effect this

reform in their criminal procedure. If there is the will to

do so, the way is open. Perhaps as a sop to sentiment the

better way might be to do as has been done in some of the

States, notably in Missouri, where prosecution by informa-

tion is provided for without entirely abolishing the ancient

grand jury. Though retained as a method of bringing a

criminal to trial it is seldom used, but it remains as a

check on prejudiced or corrupt prosecuting attorneys who,
for partisan or political reasons, fail to take action against

their fHeads.

That conservative England could so easily discard an

institution of its criminal law, hoary with age, may well

be wondered at until we recall the history of the period
during which it was done. That she recognizes the bene-

fits of the change and is about to make them permanent
may well cause us to give careful thought to the matter,

and if the system has outworn its usefulness find the cause
for its existence has disappeared in the more democratic
form of government of to-day, why should we not also reap

the benefits in time and money to be derived from its

abandonment ? That the change is not so radical as might
at first appear is apparent, when we consider the causes
which brought it into being and the purposes which it was
designed to serve. Established to safeguard the subject
against the tyranny of the king, it is abolished to safeguard
the subject against the tyranny of the masses. In the

whirligig of time the king of yesteryear has become the
subject of to-day, as the king of to-day was the subject of
yesteryear.

Minok Bropucoii.

MORAL SENSIBILITY AND LAW REFORM.

The London Times of August 11, in a panr.Taph entitled

"Swearing and the Low," states that in the North Loudon Police

Court, where two young men were charged with disorderly con-

duct, a constable said they were swearing, but he adinittod that

they were swearing to themselves. The magistrate, Mr. Forbes
Lancaster, said that many of his acquaintances deliberately swore,

and, as long as other people were not annoyed, bad language
was no offence. lie discharged the prisoners, remarking to the

constable, "I think you should be more judicious." A statute

passed in 1746 is still on the statute-book. It is entitled "An
Art more effectually to prevent prophano (sic) eursincr and swear-
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ing." Many of the provisions of this statute framed far the

purpose of securing its object have beoD repealed, but the pre-

amble of the statute and iU first section are as follows: "Foras-

much as the horrid, impious, and execrable vices of profane curs-

ing and swearing (so highly displeasing to Almighty God and

loathsome and offensive to every Christian) are became so fre-

quent and notorious that unless speedily and effectually pre-

vented they may justly provoke the Divine vengeance to

the many ralnmitip-s these nations may labour under: And
the laws now in being for punishing these crimes have not an-

swered the intents for which they were designed by means of

difficulties attending the putting such laws into execution: For

remedy whereof may it please Your Most Excellent Majesty that

it may be enacted, and be it enacted by the King's Most Excellent

Majesty, by and with the advice and consent of the Lords Spirit-

ual and Temporal and Commons in this present Parliament

assembled, and by the authority of the same, that from and after

the 1st day of June 1746 if any person or persons shall pro-

fanely curse or swear and be thereof convicted on the oath of

the peace for any county, city, riding, division, or liberty, or

before the mayor, justice, bailiff, or other chief magistrate of

any city or town, corporate, or- by the confession of the person

offending, every person or persons so offending shall forfeit or

lose the respective sums hereinafter mentioned, that is to say,

any day labourer, common soldier, common sailor, or common
seaman, one shilling; every other person under the degree of a

gentleman, two shillings; and every person of or above the degree

of a gentleman, five shillings; and in case any such person shall

after conviction offend a second time, every such person shall

forfeit and lose double and for every other offence after a second

conviction treble the sum first forfeited by any offended for pro-

By various statutes passed between 1823 and 1893 many of the

subsidiary provisions of this statute have been repealed. Thus

in 1823 a section enacting that the Act should be read quarterly

in the churches, under penalties for the omission of such read-

ing, was repealed (4 Geo. 4, c. 31). So, too, under the Statute

Law Revisions Aet 1867, the Summary Jurisdiction Act 1884

(47 & 48 Viet, c 43), and the Public Authorities Protection Act

1893 (56 & 57 Vict. c. 61) many ancillary provisions for the

enforcement of this Act have been repealed, bat one of these

provisions still remains the law of the land, whereby "a constable

wilfully and wittingly omitting the performance of his duty in

the execution of this Act and convicted thereof shall forfeit or

lose the sum of forty shillings to be levied off his goods and

chattels, and, in case the goods nnd chattels be not sufficient,

it shall be lawful to commit the offender to prison, to remain

there and to be kept to hard labour." In the face of this pro-

vision of a statute still extant, "more effectually to prevent pro-

fane swearing," there is a grim irony in the rebuko of the magis-

trate, recorded in the Time$, to the constable who preferred the

charge of swearing against the prisoners accused, "I think you
should be more judicious."

This Aet of George II., which may now be regarded ns for-

gotten and dormant, had not at a time comparatively recent

become practically obsolete through desuetude. As recently as

1863 a conviction, under sect. 1 of this statute, by two justices

of Buckinghamshire, removed by certiorari to the Court of

Queen's Bench, charging that the defendant did profanely curse

one profane curse (setting i; out twenty several times repeated),

and adjudging liim for this said offence to forfeit the sum of

£2, being a cumulative penalty at the rate of 2s. for each

of the oath, was held good: {Reg. v. Scott, 4 B. & S.,

p. 368). In Blaekstone's Commentaries, published in 1766, this

statute of George II. is cited, and the offence of profane and

common swearing is stated to be allied to the offence of blas-

phemy, "though in an inferior degree." In the earlier editions

of Stephen's Blaekstone the dissertation by Bhu-kstonc on the

offeree of profane and common swearing and his sketch of the

principal provisions of the Act of George IL are retained. They,

however, find no place in the later editions of Stephen's Black-

stone, although in the edition of 1868—the sixth edition—pointed

reference is made in a note to the case of Reg. v. Scott, which

supplies conclusive evidence that the Act was not dormant in

1863. No reference, moreover, is made to the offence of swear-

ing in Stephen's Digest of the Criminal Law nor in Kenny's

Outlines of Criminal Law. In Harris' Criminal Luw, of which

the thirteenth edition was published in 1H1!>, it i- slated, "Pro-

fane swearing is punishable on summary conviction by fine," and
in a footnote reference is made to the statute of (irorge II. In

•he "Index to the Statutes still in force to the 31st Dec. 1920,"

the statute of George II. is included, and the repeal of certain

provisions as to penalties and procedure set forth. In 1863,

when the case of Reg. v. Scott was decided, no provisions as to

penalties and procedure had been repealed, with the sole excep-

tion of the provision requiring the statute to be read at stated

periods in church, and the penalties prescribed in the ease of the

neglect of that provision.

This statute, which is still extant as substantive law.

many of the provisions for rendering its operation

in other words, the adjective law relating thereto—have
repealed, cannot be regarded as yet another instance of that

curious conservation of our English legislators, to which Mr,

Locky directs attention, who have constantly allowed a law to

become dormant rather than repeal it. In this case, while the

law against swearing has not been actually re|>ealed—a conees-'

sion to the moral sensibilities of the community—it has been
rendered virtually dormant by the actual repeal of many of the

provisions by which it was enforced, whoso application was prob-

ably deemed to be out of harmony with tbe trend of pnblie

opinion by reason of their harshness and encroachment on con-

stitutional rights and liberties. Tbe statute of Oeorge IT., which
has been designedly unrepealed in relation to tbe offence with

which it deals, while many of tbe sections by which it was en-

forced have been repealed, so as to render the existence of the

statute forgotten, may be regarded as an object lesson, supplied

by tbe statute-book, of deference to tbe moral sense of the com-
munity, which -would have been outraged by a total repeal of
tbe statute, accompanied with concession to public opinion by the

repeal of special provisions enforcing the observance of the

statute which are in themselves inconsistent with the

conception of the liberty of the subject.—Lair Tintt.

(dasts of $nUxcst

Validity or Contract bt Parent to Surbxnder Cubtodi or
Child.—In Hooks r. Bridgewater, 229 S. W. 1114, the Texas
Supremo Court held, apparently contrary to tho weight of
authority, that a contract by a parent to surrender his child to

another, in consideration of the latter'* promise to leave his prop-
erty to the child at death, is void as against public policy. The
reasoning of the court was as follows: "A parent lias no prop-
erty interest in his child, and should not be permitted to deal with
his child as property. It was so held in Legate tr. Legate, 87 Tex.
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248, 28 S. W. 281, but tbe proposition needs uo authority for

its support. The law should not encourage the relinquishment

by parents of their children, and the renunciation of n sacred

relation imposed by nature, merely for the children's enrichment,

by placing tbe seal of validity upon a contract in which a parent

in effect barters bis child away for a property return. It is

more concerned in fostering and maintaining that relation, and

guarding its valuable and wholesome iniluencee, than in pro-

moting tbe child's financial prosperity. Let it be once held that
I

a parent's contract of this kind is valid and may bo enforced,

and every parent will be free to transfer his children to anyone

willing to pay them well for the bargain. Wo arc unwilling to

subscribe to such a doctrine. It tends to the destruction of one

of the finest relations of human life, to the subversion of the

family tic, and to the reversal of an ordering of nature which is

essential to human happiness and the security of society. It

reduces parental duty and the child's welfare to the sordid level

of financial profit, and would license the easy surrender of ttat

duty for merely the child's financial advantage. The custody of

a child is not a subject-matter of contract, and therefore can

constitute no consideration for a contract."

RtoiiT of Person- Signing Promissory Note to Show That

Hb Signed Mkbju.y as Witness.—In Kigari v. Olccsc (Cal.)

195 Pac. 425, it was held that one who, with knowledge of the

payee, lias signed a note as witness, and has qualified hi* signa-

ture by prefixing the word "Witness'' to it, may show that his

name was written and accepted in that capacity alone. Said the

court: "Even where one has joined apparently as a maker of

a note, he may show by parol evidence, as against the payee, that

he has signed, with tbe knowledge of the payee, in a different

capacity and with a different liability, where, as here, such facts

•are pleaded. Civ. Code, 4 2832; 3 R. C. L p. 1138; Kelly ».

Gillespie. 12 Iowa 55, 79 Am. Dec 510; Spencer r. Alki Point

Transp. Co. 53 Wash. 77, 132 Am. St Rep. 1058, 101 Pae. 509;

Gillett v. Taylor, 14 Utah 190, 60 Am. St. Rop. 890, 46 Pac 1099;

Windhorst v. Rergendahl, 21 S. D. 218, 130 Am. St. Rep. 715,

111 N. W. 544; Farmers' Nat. Gold Rank v. Slovcr, 60 Cal. 387;

Casey v. Gibbons, 13G CaL 368, 68 Pac 1032. This is true for

the purpose of showing that an apparent principal is only bound

as a surety, notwithstanding the appending of tbe word 'surety'

after tbe signature docs not in itself change the liability of the

party so signing. Aud t>. Magruder, 10 Cal. 282; Southern Cali-

fornia Nat Rank *. Wyatt, 87 Cal. 616, 25 Pac. 918. It surely

follows that where the signer, with tbe knowledge and assent of

the payee, has signed only as a witness, and has qualified his

signature on tbe note itself by so significant a designation as the

word 'Witness,' be may be permitted to show that his name was

written and accepted in that capacity alone. It may be admitted

that it is an unnecessary and unusual precaution to have the

execution of a promissory note witnessed, but it appears that all

of tbe parties to this transaction were unfamiliar with business

customs and requirements, and tbe respondent testified that this

was his first experience with a promissory note."

Stopping Automobile ok Struct Cab Track to Discharge

Gumt as Xecmoicncs.—In Fitch v. Ray State Street Ry. Co.

237 Mass. 65, 129 X. F.. 423, it was held that the driver of an

automobile may be found not to be negligent so as to deprive him

of a right of action for injuries to his wife when tbe car is struck

by a street ear, although in order to discharge two invalid guests

in front of their home he stops the automobile in the gutter

adjacent to the sidewalk with a portion of it on the street car

track which runs along the side of tbe road at a time when no

street car is in sight, if tbe automobile traffic in the street makes

such position safer and more convenient for the discharge of the

guests than a position would be which was outside the car tracks.

It was also held that a woman riding in an automobile with her

husband and guests may be found not to be negligent in remain-

ing in tlte car when her husband stops it at a time when no street

car is in sight, adjacent to the curb, with a portion of it on the

street car tracks which run along the side of the mad, in order

more easily to discbarge his invalid guests, especially if she sees

her s<>n run back to stop a street car when it appears in sight,

so as to jM»nnit her to hold the street car company liable for

injuries inflicted upon her by colliding with the automobile. The
court said: "It is plain that it could not be ruled as matter of

law that either plaintiff acted heedlessly, or was willing to take

the chance of beinx injured. The plaintiffs were lawfully using

the street, and the conduct of Mr. Fitch, in stopping and in assist-

ing the Snows to reach their home, the jury could suy, was justi-

fiable under the cimiin&tanccs for the needs and welfare of his

guests. Evenscn v. Lexington & B. Street H. Co. 187 Mass. 77,

72 N. E. 355; Clmput r. Huverhili, G. & D. Street R. Co. 194

Mass. 218, 220, 80 N. K. 597. The present case is distinguishable

from I>a«Tence v. Fitchbiirg & L Street R. Co. 201 Mass. 489,

87 X. E. 898, where the plaintiff, knowing that a car was

approaching, deliberately stopped bis automobile on the track

without taking any precautions whatever for the personal safety

of his wife or of himself. Mrs. Fitch, who had seen her son

run back and meet the approaching car when it was quite a dis-

tance away, well may have had no reason to anticipate that tbe

motorman would not see the automobile and avoid running into

it. If, in the light of wbat happened, she overstayed, a 'plaintiff

is- not to be charged with negligence because of a mere error of

judgment, especially when the circumstances are such as to call

for speedy decision and action.*

"

Proof of Habit or Ccstosi of Persox Killed at Railroad

Crossixo With Respect to Exercise of Care and Caution.—In

Wallis r. Southern Pacific Co. (Cal.) 195 Pac. 408, it was held

that in the absence of an eyewitness of a crossing accident in

which one attempting to drive a team across a railroad track was

killed, evidence was admissible of his habit of care and caution

under such circumstances. In the course of an exhaustive opinion

reviewing the authority's, tbe court said: "We do not understand

that tbe authorities which uphold the admissibility of this elast

of testimony only in the absence of direct evidence base tbo con-

dition of its admission upon an entire absence of other evidence

as to collateral facts that may uphold an inference as to wbat

happened, but upon the absence of direct testimony of any eye-

witness that the thing did or did not occur. In this case there

was no direct testimony. Tbe law governing this class of evidence

is perplexingly inharmonious. The weight of authority, however,

seems to uphold its use under the conditions stated, that there is

an absence of satisfactory testimony of eyewitnesses us to the fact

in controversy, while other decisions and authorities consider it

legitimate evidence without such condition. This limitation upon

the introduction of such testimony seems rather illogical. If the

fact of the existence of habits of caution in a given particular has

any legitimate evidentiary weight, the party benefited ought to

have the advantage of it for whatever it is worth, even against

adverse eyewitnesses; and if the testimony of the eyewitnesses is

in his favor, it would be at least a harmless cumulation of evidence

to permit testimony of his custom or habit . . . Most of the

text-writers seem to recognize the competency of such testimony.

10 R. C. L. p. 955, * 127, thus states the doctrine: 'A habit of

doing a thing is naturally of probative value as indicating that

on a particular occasion tbe thing was done as usual, and, if
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clearly shown as • definite course of action, is constantly admitted

in evidence'; but recount*es the limitation upon such evidence by

adding: 'The weight of authority seems to be against admitting

evidence of general conduct under proven circumstances, to sW
conduct of the same kind under similar circumstances on a par-

ticular occasion, when there were eyewitnesses of the occurrence.'

. . . We think iho evidence excepted to in this case was properly

admitted. The weight of tins class of evidence, of course, depends

upon the nature of the act and the fixity of the habit, but that is

a question which can properly be left to the jury

Duty op Automobile Operator to Have Headlight Suf-

ficient to Show Railroad Crossing.—In Serfs* t\ Lehigh, etc.

R. Co., 270 Pa. St. 306, 113 All. 370, reported and annotated in

14 A. L. R. 791, the court held that it is the duty of the operator

of an automobile traveling by night to have such a headlight as

will enable him to see in advance the face of the highway, and to

discover a grade railroad crossing, and that he cannot excuse

his failure to stop, loot, and listen before crossing a rail-

road track, by pleading darkness. Said the court: "To vindi-

cate the judgment, it is ouly necessary to consider the question

of contributor}- negligence. The deceased, who was familiar with

tlie road and crossing, was driviug from 15 to 20 miles per hour,

and admittedly did not stop until upon the track, and then only

because of a shout from the rear brakeman, who saw the impend-

ing collision, which instantly resulted. The deceased openly

violated the inflexible rule requiring the traveler to stop, look,

and listen before entering upon a railroad track. The only

offered is the darkness, which is insufficient. There wag

some alight artificial light there from a trolley car stand-

ing near by and from electric lights on a high pole; but, entirely

aide from this, it is the duty of a chauffeur traveling by night

to have such a headlight as will enable him to sec in advance the

face of the highway and to discover grade crossings, or other

obstacles in bis path, in time for his own safety, and to keep

such control of his car as will enable him to stop and avoid obstruc-

tions that fall within his vision. For example, it is tto chauffeur's

duty to keep his ear under such control that whenever his head-

light has brought a grade crossing into view he can stop before

reaching it. Such crossing is not invisible by day, nor, when an

auto is equipped with proper lights, by night; in either case, the

must discover its presence and stop before driving

We have never held darknesB an excuse for failure to

this absolute duty, but the contrary. Anspach v. Phila-

delphia & R. B. Co. 225 Pa. 528, 28 L. R, A. (N. S.) 382, 74

Atl. 373; Kline r. Western Maryland R. Co. 262 Pa. 33, 104

Atl. 857. In the language of our Brother Kapha rt in McGrath v.

Pennsylvania R. Co. 71 Pa. Snper. Ct. 1, 3: 'It is the duty of

a car, driving on a dangerous highway on a dark,

stormy night, to have his car under such control that he may
stop or turn it away when objects intercepting his passage come

within range of the rays of light from his lamps. If he drives

so fast that he cannot avoid what ordinary prudence would make

a known obstruction, he is guilty of negligence.'
"

Duty of Carkier or Live Stock With Respect to Condition

of Stock Pens or Yards.—In Lane v. Oregon Short Lino R. Co.

(Idaho) 198 Pac. 671, reported and annotated in 15 A. L. R. 197,

it was held that no inference of negligence can bo drawn from

the- failure of a carrier to provide its stockyards with patented

locks, unless the circumstances are shown to be such that a pro-

dent person would have provided locks. The court, reviewing the

facts, said : "Respondent, Lane, recovered a judgment against

appellant railroad company for damages to an interstate shipment

of lambs, alleged to have been wholly and entirely due to the

careless and negligent manner in which the stockyards in the

village of Shoshone were managed and controlled by appellant. An
agent of respondent accompanied the shipment under a shipping

contract which provided that the shipper would, at his own risk and

expense, load, unload, care for, feed, and water the stock until de-

livery of the same to consignee at destination.' When the lambs

reached Shoshone they were unloaded by respondent's agents and

placed in the stock pens provided by appellant, and were fed by

respondent. The gates were fastened by pins which dropped into

hasps, and were not provided with patented locks. After feeding

the lambs, respondent's agent fastened the gates and left tbe

sheep unattended. During (he night a large number of the lambs

escaped from tlwj pens, and thirty-eight of them were lost.* In

the morning the gates were found closed, and in the same con-

dition in which they had been left the night before ... It is

claimed that tbe failure to provide the gates with patented locks

was negligence. No inference of negligence can be drawn from

such failure, unless there was a showing of such circumstances

that a prudent person would have provided locks, as, for example,

tluit others in the community locked their pens and corrals in

which live stock was kept at night, or that sheep or other live-

stock had escaped from the pens previously, or that it was cus-

tomary for roilrood stockyards to be provided with locks.

Reckman v. Southern P. R. Co. 39 Utah 472, 118 Pac. 118; Ft.

Worth & D. C R. Co. r. Gatewood, — Tex. Civ. App. —, 185

S. W. 932; Colsch v. Chicago, M. & St. P. R. Co. 149 Iowa 176,

34 L. R. A. (X. S.) 1013, 127 N. W. 198, Ann. Cas. 1912C, p.

915. Tbe court instructed the jury, at the request of respondent,

that the gates should be so secured that they could not Iks opened

by anyone who attempted to interfere with the possession of the

property, without committing a crime. This instruction does not

state tbe proper measure of the duty of the carrier of live stock

when unloaded into the yards for food and rest, accompanied by

tbe shipper under a contract such as was executed in this case.

Under such circumstances, the carrier is not an insurer, and its

duty is performed when it furnishes suitable yards in proper

condition and reasonably secure."

Accepting Check for Larger Amount Than Due as

Larceny.—In Hedge v. State (Tex.) 229 S. W. 862, it was held

that one who accepts a check for a larger amount than is due,

with intent to appropriate tbe surplus to his own use and benefit,

is guilty of larceny. On a motion for a rehearing the court said

:

"Counsel appointed to defend, with disinterested fidelity has

filed an able motion for rehearing, urging that what appellant

took was in fact a cheek for $1,061, and that, inasmuch as be was

rightfully entitled to part of the proceeds of said cheek, he was

part owner of the property so taken, and hence guilty of no

offense. We are unable to agree to tbe soundness of this proposi-

tion under the facts of this case. If A owes B $7.50, and by

mistake gives in settlement a cheek for $75, which B accepts,

places in his pocket, and presents at the bank, and, upon pay-

ment to Sim by the bank of tbe $75 called for by said check, con-

ceives the intent to appropriate tbe $6750 excess, be would be

guilty of theft of such excess. Illustrations might be multiplied.

One might be given a trunk or grip by the owner, to be carried

to a certain point, or a carrier might receive a coat to be taken to

a shop to be pressed, and in either illustration a $100 bill might

be found therein, and if the party who had received the trunk,

grip or coat originally conceived at the time of finding the money
an intent to appropriate it, and did so appropriate it, it occurs

to ns that his offense would relate to the time of the appropriation

of the money. In the instant ease the bank lost nothing; tbe cbeck
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was genuine, and drawn by the maker for the sum slated. The

owner lost the $424, and the loss was not that of the bank. We
think at the time appellant acquired said money, if his acquisition

was accompanied with the intent at the time to appropriate said

excess, it made him guilty of theft of the money. If charged

with the theft of the cheek, there might be ground for the con-

tention. A check in a sense is property whose value is wholly

relative, and, unless there be money of the drawer in the bank

named therein at the time of presentment for payment, said cheek

but evidences an agreement to pay, and is subject to explanation,

contradiction, or entire defeat of value, as are other similar

instruments. It does not even operate as an assignment of funds,

or the extinguishment of a debt, except the money be on hand in

the hank and be paid upon presentment. We think one who

obtain money not his own, with intent to appropriate same, and

who does so appropriate it, may be charged and convicted of

theft of such money if the case made by the pleading and sub-

mitted in charge to the jury is baaed on an intent to appropriate,

entertained and executed when said money comes into the pue&os-

of the person who received said cheek and presented it for

Peaks

Assays on Constitutional Law and Equity. By Henry SchoGcld,

M.A., LL.B., late Professor Northwestern University Law
Sehool. 2 vols. Boston: The Chipman Law Publishing Co.

1921.

The late Professor SchoQeld was a member of the faculty of

Northwestern University Law School from 1901 to 11)18 and

taught Equity and Constitutional Law. Previously he served

as assistant corporation counsel of the city of Chicago, and also

as assistant to the Solicitor General of the United States at Wash-

ington. The essays contained in the two volumes at hand were

contributed to the Illinois Law Iirtiew, and have been collected

here by the Faculty of Law of Northwestern University. Professor

Scboneld wus a rare scholar and profound thinker, and at the time

of his death in the year 1918 these qualities were generally recog-

nized as belonging to him. The Constitutional topics covered by

these volumes include the relations of the Federal and State courts

under the Constitution, the full faith and credit clau.se, trial by

jury, interstate commerce, due process of law, punishment,

religious liberty and liberty of the press, the obligation of con-

tracts clause, and the power of appointment to public office. The

subject* in Equity which are discussed relate to specific perform-

ance; constnictiou, reformation and rescission of written instru-

ments; relief uguinst torts; relief ayninst proceedings at law; sub-

rogation and exoneration, and administration of assets. Students

of the subjects treated by Professor Schofleld can hardly afford

to be without these volumes which represent the mature thought

of a great teacher.

A New Constitution for a New America. Bv William MacDonald.
New York: B. W. lluchsch, Inc. 1921.

Mr. MacDonald baa views which, if adopted, would necessitate

a radical change in our Constitution. He would make the Cabinet

responsible to Congress, thereby taking a page from the political

history of England, and would increase the powers of the lower

house of Congress and change it* representation. Ho is in favor

of some sort of group representation as well as ret

based on population. He suggests a few changes with respect to

the Senate, and has something to say with regard to the Presi-

dency. Mr. MacDonald is pretty well satisfied with the federal

courts as they now exist, bat he would provide for administrative

courts and be is opposed to the arbitrary authority now exercised)

by federal courts by means of receivership and injunctions. The

book is exceedingly well written, and we bave found it an i

eating criticism of the Constitution as it i

School*

The Association of American Law Schools met in Chicago,

December 29 to 3L The officers of the Association are: Arthur

L Corhin, Yale Law School, New Haveu, Connecticut, President;

Henry Craig Jones, Law School, University of Illinois, Secretary

and Treasurer. The Association is composed of fifty-four law

schools. The program consisted of a discussion of the recent

report of the Carnegie Foundation on "Training for the Public

Profession of the Law," and round table conferences on various

branches of the law.

Cornell University College of Law

Judge Frank Irvine, for seven yeans a Public Service Com-
missioner for the second district in the State of New York,

delivered three lectures in December to the senior class on the

subject of the making of rates for Public Service Commissions,

valuations of Public Service property, and practice before Public

Sen-ice Commissions.

Judge Irvine is recognised as one of the i

the East a

University School of Late

The total number of students in the classes of toe Indiana

University Sehool of Law for the twelve weeks summer session of

1921 and the fall semester of 1921-22, excluding duplications,

is 235.

The following new courses have been added for the current year

:

a course of 18 lectures in the first semester by Mr. Justice Ewbank
of the Supreme Court of Indiana on "Appellate Procedure under

the Law of Indiana'*; a course of 18 lectures in the second semes-

ter by the Hon. Charles W. Moores of the Indianapolis Bar on

"The New Growth in Constitutional Law"; a course, running

through the second semester, by Professor Britton in l-egal Bibli-

ography: and a series of moot court cases, supplementing the

regular moot court work of the school, and based each on the

facts of a recent actual case in a State or Federal court. Each

moot court case in this scries is to be conducted under the imme-

diate supervision and criticism of one of the lawyers iu the trial

of the actual case.

The lectures on The New Growth in Constitutional Law are

designed to supplement the regular course in Constitutional Law
running two hours a week through the year and based on Hall's

cases.

The only change this year in the resident faculty of the Law-

School is in the addition of Professor William E. Britton, who
comes to Indiana from the Law Faculty of the University of

Illinois. Professor Britton began his work at Indiana with the

opening of the current semester. He has the courses in Agency
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and Negotiable Instrument!; and Legal Bibliography. He will

also have charge of the development of a law course for the new

School of Commerce at Indiana University.

University of Mintutota Law School

The University of Minnesota Law School has an enrollment of

297. The entering class is 153, un increase of 39 per cent over

the first year class of hut year.

The first year curriculum has been changed by taking out

Carriers and Persons and substituting therefor an introductory

course on Actions and Equity. A course in Public Utilities is

offered to third year students.

The faculty has been increased by the appointment of George

E. OBborne, B.A. Cat 191C, LL.B. Harv. 1919, S.J.D. Han.
1920, as assistant professor of law. During his course in Harvard

Law School Mr. Osborne was president of the editorial board of

the Harvard Law Review. He was, last year, assistant professor

in the Uuiversity of West Virginia, where he was editor-in-chiet

of the Law Quarterly. Mr. Osborne's subjects are the intro-

ductory course in Actions and Equity, Sales, and Trusts.

Professor A. A. Bruce taught the subject of Equity during the

summer session at Northwestern University Law School.

Professor Noel T. Dowling was engaged during the summer

with the Legislative Drafting Service of the United States Senate.

"Work was provided by the Law School during the summer

quarter for second and third year students. The enrollment was

58, twice the number of the preceding year. The increase wa*

surprising because credits earned in summer work no longer

enable students to avoid attendance for the three regular academic

years.

The summer instruction was given by Professors Ballontine,

Fletcher, and Paige.

2tfetos nf the Urrrtcssiffn

Wisconsin Bab Association.—The 1922 meeting of the Wis-

consin Bar Association will bo held in Fond du Lac next June.

Veteran Kansas Lawyer Dead.—.lames A. Smith, 82 years

old, of Oirard, Kansas, is dead, ne was once a probate judge,

and fought in the civil war.

Deaths in Missouri include Judge M. O. Dale of Richmond;

Judge Allen E. Dent of Hannibal, and Judge A. D. Burns ol

Platte City.

West TwtNtsstK Bar Association".—The semi-annual meeting

of the West Tennessee Bar Association was held at Memphis in

December. This association was organized in 1921.

Defcty Attorney General op Delaware Dead.—Albert

Worth, deputy attorney general for Sussex county, is dead. He
was born in Philadelphia in 1875.

Foiiuer Texas Judge Resumes Practice or Law.—Former

Chief Justice Nelson Phillips of the Texas Supreme Court has

taken up the practice of law in Dallas with Murphy Townsend.

Stark Coctntt Bar Asbociation or Illinois.—Members of the

Stark County Bar of Illinois have recently organized a bar asso-

ciation and have elected W. W. Wright of Toulon president.

Death or Pionrer Lawyer of Minneapolis.—Frank C. Gris-

wold, of Minneapolis, died in December, aged 83 years. He was

born at Oriswoldrille near Hartford, Connecticut,

Yellowstone County Bar Association of Montana.—The

fifteenth animal banquet of this association was held at Billings,

Montana, recently. Colonel O. F. Goddard presided.

Lkadino West Virginia Lawyer Dead.—William P. Hubbard,

a leading lawyer of Wheeling, West Virginia, is dead. He was

president of the class of 1863 of Wcsleyau University of Middte-

town, Connecticut

Springpuld Bar Association.—At a well attended meeting of

the Springfield Bar Association of Missouri Senator Frank M.

McDavid was elected president and Lou S. Haynes secretary.

San Francisco Deaths.—Alexander F. Morrison, a San

Francisco attorney, died in Singapore recently. He was a mem-
ber of the law firm of Morrison, Donne & Brobeck. Rufus C
Thayer of the same city died in November.

Milwaukee Bar Association.—Dean Henry M. Bates of the

University of Wisconsin Law School addressed the Milwaukee

Bar Association recently on "'State Sovereignty and the Expan-

sion of National Powers."

ViRuiNtA Deaths.—The profession in Virginia has lost by

death Albert Blanchard of Bristol, who was born in Maduonville,

Tennessee, and studied law at the University of Virginia; also

Judge J. Frank Yoakley of Blountsville.

Illinois Bar Association —Dr. Nicholas Murray Butler,

president of Columbia University, and Hon. C. A. Severance,

president of the American Bar Association, were speakers at u

banquet of the Illinois Bar Association held at Chicago, Decem-

ber 10.

Well Known Oreoon Attorney Dead.—Marion Francis

Dolph, of Portland, Oregon, died in November. He was the son

of former United States Senator Joseph M. Dolph, and was

once a football star at Williams College, Massachusetts.

Nassau County Bar Association* of New York.—Assistant

District Attorney FJvin N. Edwards of Freeport, Long Island,

was elected president of the Nassau County Bar Asocial ion for

the year 1922 succeeding Earl J. Bennett of Roekville Centre.

Lake County Bar Association or Illinois.—This association

was recently addressed by Stanley Tuthill of Chicago, who dis-

cussed the "Blue Sky "Law."' Judge Benjamin H. Miller of

Libertyville presided. The meeting was held at Waukegan.

Death op Georoia Judge.—Judge L. B. Shannon of the City

Court of Jeffersonville, Twiggs county, Georgia, is dead at the

age of 63. He was bom in Missouri and his father was at one

time president of the University of Missouri.

Dallas Bar Association.—Justices Dexter Hamilton of Cor-

sicana and Robert M. Vaughn of Hillsboro; District Judge H. E.

Gilbert of Dallas, and United States District Attorney Henry

Zweifel of Granbury were guests at a recent banquet of the Dalla»

Bar Association.

Prominent Chicago Attorney Passes Away.—The death of

Frank L. Shepherd, prominent Chicago attorney, is announced.

He was a partner of the late Judge Jesse A. Baldwin, was born

in 1807, and attended Beloit College and Chicago Law SehooL

Pennsylvania Judge Given Testimonial Banquet.—Mem-
bers of the Washington County Bar Association of Pennsylvania,

on December 20, gave a testimonial banquet to Judge J. A.

Mcllvainc of the Washington County Court who resigned after

rounding out thirty-five years as a judge.
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Missouri Judge Passes Away.—Judge George W. Wana
maker, of Bethany, Missouri, has passed away. He was formerly

a judge of the third judicial district, and a member of the

Harrison county bar for forty-three years. He was a graduate

of the law school of the University of Michigan.

Onondaga Bar Association or New York.—The nominating

committee of the Onondaga Bar Association of New York has

named the following officers for 1U22: President, William A.

Mackenzie; first vice president, Charles A. Hitchcock; second

vice president, H. Duane Bruce; secretory, Benjamin E. Shove;

treasurer, Crandull Mclvin; directors, four years, Edward W.
Cregg, Thomas W. Dixson, D. Charles O'Brien.

De Kalb County Bab Association of Illinois.—At a recent

meeting of the De Kalb County Bar Association held at Sycamore -

the following officers were elected: Thomas M. Cliffo, Sycamore,

t; H. W. McEwcn, De Kalb, vice president; E. 41. Burst,

secretary; E. W. Brown, Genoa, treasurer; H. D.

Fisk of De Kalb, L. B. Olmstead of Somonauk, C. 0. Faxon of

Sandwich, board of managers,

Oneida County Bab Association or New York.—At the

recent meeting of the Oucida County Bar Association held at

Utiea in December Theodore L. Cross was elected president.

Other officers chosen were: First vice president, C. J. De Angclis;

second vice president, Qay H. Brown; secretary and treasurer,

William K. Harvey; directors, Theodore L. Cross, chairman of the

board; E. J. Wager, J. C. Davies, P. J. McNamara, James D.

Judson, Joseph Hopkins', Russell G. Dnnmore and G. Lynn

Washington Attorneys Who Have Died Recently are

Thomas M. Robertson, attorney for the Federal Trade Commis-

sion, a native of Liberty, North Carolina, and James K. Jones,

son of the late Senator James K. Jones. The latter was born in

Dallas county, Arkansas, in 18G7, and was educated at Washing-

ton and Ijee University and at Georgetown University Law School.

J. D. Dahlgren is another whose death is reported. He was born

in San Francisco in W59.

Federation or Bar Associations of Illinois.—At the sixth

annual meeting of the Federation of Bar Associations of the

sixth supreme court district of Illinois held at Sycamore, Silas H.

Strawn of Chicago, president of the Illinois Bar Association,

spoke on "Our Interests in Europe." The following officers were

elected : Henry Dixon of Dixon, president ; William J. Fulton of

Sycamore, treasurer; Edward Logan of Aurora, secretary;

William J. Emerson of Oregon, vice president, and E. P. Smith

of Kockford, member of the Board of Governors.

: or Former Federal Judgr or Texas.—Judge Thomas

S. Maxey, 75 years old, formerly United States District Judge

for the Western district of Texas, died in December. He wus in

bis youth a student at the University of Mississippi, going from

there into tho Confederate army. After the Civil War lie entered

the University of Virginia, graduating in law in 1869.

St. Paul Lawyer Made General Counsel op Federal Land

Bank.—John F. Scott of St. Paul has been made general counsel

of the St. Paul Federal Land Bank as successor to F. W. McLean,

former Fargo, N. D., attorney. Mr. Scott was, until this appoint-

ment, assistant general counsel, and that place has been filled by

the appointment of H. W. Braatclein, formerly of Williston,

N.D.

Essex County Bab Association or Massachusetts.—Michael

L. Sullivan of Salem was re-elected president of the Essex County

Bar Association at the annual meeting held in Salem,

setts, in December. Other officers chosen were: Sumner \.

Wheeler, Rockport, secretary; Guy C. Richards, Beverly, treas-

urer; prudential committee: James W. Sullivan, Lynn; Irving

W. Sargent, Lawrence; Daniel J. Cavan, Haverhill; George W.
H. Hayes, Ipswich; George F. Merrill. Gloucester; William H.

McSweeney, Salem, and S. Howard Donnell, Pcabody.

Deatu or Former Federal Judge of California—Ex-judge

Olin Wellborn, until 1915 a federal judge for the Southern dis-

trict of California, is dead at the age of 71). He was Iwrn in

Cumming, Georgia, and first located in Dallas, Texas, representing

that State in Congress for four years. He went to California in

1S87, and was appointed a judge in 1895. nis son, Judge Charles

Wellborn, is judge of the superior court of Los Angeles County.

Missouri Bar Association.—At the annual banquet of the

Missouri Bur Association held at Kansas City in December, Jauics

Hamilton Lewis, former United States Senator from Illinois, and

former Judge R. V. Fletcher, general counsel for the Illinois

Central Railroad Company, spoke, the latter taking as bis subject,

"Some I/egnl Phases of the Transportation Problem." Officer*

were elected at a meeting which preceded the banquet, as follows

:

C. W. German, Kansas City, president; John C. Carr, Cameron,

first vice president; R. B. Oliver, Jr., Cape Girardeau, second

vice president; Vinton Pike, St. Joseph, third vice president;

Kennett C. Sears, Columbia, secretary, and Dell D. Duttou, Kan-

sas City, treasurer. The last two named were reflected.

Kansas Bab Association.—At the 31»th annual convention

of the Kansas Bar Association held at Hutchinson in November

Chester I. Long, of Wichita, former I'nitcd States Senator from

Kansas, was elected president of the association. Judge W. C.

Harris was elected vieo president ; Forrest D. Seifkin, of Wichita,

treasurer, and W. E. Stanley, of Wichita, was re-elected secretary.

Members of the executive committee chosen were: James A. Allen,

of Chanute: Ed. McEnany, Kansas City; -C. M. Williams,

Hutchinson; Charles L Hunt, Concordia; and K. M. Hamer,

Emporia. Delegates to the American Bar Association meeting

selected were: J. Graham Campbell of Wichita; Judge George K.

Becjiley. Girard; and Judge James A. Wendorff, Leavenworth.

Ralph T. OTfeil, of Topeka, who was candidate for attorney

general on the Democratic ticket at the last election, was named

as delegate from Knnsas to a special legal conference to be held

in Washington, D. C. Among the speakers at the convention was

Cardcnio A. Severance of St. Paul, president of the American

Bar Association,

the 1!>22 <

Salina was selected as the meeting place of

Executive Committee or American Bar Association and

National Conference of Commissioners on Uniform State

Laws Meet.—The executive committee of tho American Bar

Association holds' its midwinter meeting this month at the Tampa

Bay Hotel as guests of the Hillsborough County Bar Association.

The executive committee of the National Conference of Commis-

sioners on Uniform State Laws meet at the same place. The

officers' of the first named association are as follows: C. A.

Severance, president, St, Panl, Minn.; Frederick E. Wadhams,

treasurer, Albany, N. Y. ; W. Thomas Kemp, secretary, Baltimore,

Md. and W. O. Hart, chairman general council, New Orleans, La.

Executive Committee—Hampton L Carson, Philadelphia, Pa.;

Thos. C. McClellan, Montgomery, Ala.; Hugh H. Brown,

Tonopah, Nev.; John B. Corliss, Detroit, Mich.: John T. Richards,

Chicago, III.; Thos. W. Blaekburn, Omaha, Neb.; William

Brosmitb, Hartford, Conn.; S. E. Ellsworth, Jamestown, N. D.,

and Thomas W. Shclton, Norfolk, Va. The officers and members
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of the executive- committee of the national conference of commis-

sioners on uniform State lawB, are as follows: Officers—Henry

Stockbridge, president, Baltimore, Md.; John R. Hardin, vice

president, Newark, X. J.; W. O. Hart, treasurer, New Orleans,

La., and Eugene A. Gilmore, secretary, Madison, Wis. Executive

Committee -Nathan William MacCheaney, ehairman, Chicago,

111.; Eugene C. Massie, Richmond, Va.; George O. Young, Mont-

pelior, Vt.; J. Ilausell Merrill, Thomosville, Ga., and George E.

Bccre, Xcw Haveu, Conn. Ex-Offleio—W. H. Stnnke, Philadel-

phia, On., and A. T. Stovall, Okcluna, .Mi*..

The French Law Protwtixu Artists—It may he recalled

that in 1920 a law was parsed in France allowing artists, their

heirs, executor* and assigns, to recover on a picture changing

hands at an enhanced price, a percentage on the amount obtained

by a subsequent public sale over and above the sum paid to the

artist originally. This law is known as the droit dc suite. It is

only applicable when the work of art fetches at a public sale a

sum of one thousand francs, or £40. This minimum is considered

altogether too high, and the justness of the contention of the

artists may be seen when we take Millet for an example, seeing

that in his yonnger day he painted pictures for ten or fifteen

francs, and although with hia simple tastes he was content, yet

be never received suitable or equitable remuneration. A biH has

now been lodged in the French Chamber which will substitute for

the minimum of one thousand francs the sum of fifty fixed by the

law of 1920.

Damage Xot Reasonably Anticipated.—Supposing the dam-

age which flows directly from an act of negligence could not

reasonably have been anticipated, is the tortfeasor liable for that

damage? In Greenland v. Chupliu (1830, 5 Ex. 248), Chief

Baron Pollock, following a recent dictum of his own in Rigby r.

Hewitt (1850, 5 Ex. 243) said: "I entertain considerable doubt

whether a person who is guilty of negligence is responsible for

all the consequences which may, under any circumstances, arise,

and in respect of mischief which could by no possibility have been

foreseen, and which no reasonable person would have anticipated.

Whenever the case shall arise, I shall certainly desire to hear it

argued, and to consider whether the rule of law be not this, that

a person is expected to anticipate and guard against all reasonable

consequences', but that he is not by the law of England expected

to anticipate and guard against that which no reasonable man
would expect to occur." This view of the Chief Baron is sup-

ported (inter alios) by Lord Justice Vaughan Williams and

Kennedy, in Cory v. France Fenwick & Co. (103 L. T. Rep. 649;

(1911) 1 K. B. 121), and by Lord Collins in Dunham t>. Clare

(86 L. T. Rep. 751; (1902) 2 K. B. 296) and Salmond on Torts

(2d edit., p. 1043), who says (inter alia) : "No man is liable for

consequences neither intended nor probable." On the contrary side

there arc the judgments of Mr. Baron Channell and Mr. Jnstice

Blackburn in Smith v. London and South Western Railway Com-

pany (23 L, T. Rep. 680; L. Rep. 6 C. P., 21) ond of Lord

Sumner in Weld-Blundell t\ Stephens (123 L. T. Rep. 599; (1920)

A. C. 983) ; and Sir Samuel Evans in H. M. S. London (109 L. T.

Rep. 960; (1914) p. 76, while Pollock on TorU (11th edit., p. 39)

cites the dictum of ChiefBaron Pollock and says (referring to Beven

•With credit to English legal periodicals.
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on Negligence, I, 106) : "It is suggested that this rule applies only

'in determining what is negligence,' and 'not in limiting the conse-

quences tlowing from it when onco established.'" In the recent

case of Polemis v. Furness, Withy, and Co. Limited the Court

of Appeals (Lords Justices Banks, Warrington, and Scrntton),

affirming the judgment of Mr. Justice Sankey, unanimously held

that a tortfeasor is liable for all the direct consequences of a

negligent act, even though the consequences could not reasonably

have been anticipated ; and that the question wltether damage could

have been reasonably anticipated is only material as evidence

whether the act was in fact negligent or not; and tbey disap-

proved the dictum of Chief Baron Pollock in Greenland v.

Chaplin (Hup.).

Tekaxts fou Life ot Fabmixu Stock.—The cornpaiativcly

rvccilt judirmeut of Mr. Justice iiussell in Re Powell; Dodd t>.

Williams (120 L. T. Rep. 003; (1921) 1 Ch. 17S) is very useful

as stating succinctly the position of a tenant for life of farming

stock. His Lordship said, in effect, that the following proposi-

tions were supported hy the authorities, namely (1) that growing

crops are included in a gift of farming stock; (2) thnt its be-

tween tenant for life and remainderman the tenant for lite was

entitled to severed crops; and (3) that the tenant for life of

farming stock must keep it up, although there is no express direc-

tion to him to do So: (Groves v. Wright, 2 K. & J. 347; Paine v.

the Countess of Warwick (1914) 2 K. B. 480; and Cockayne v.

Harrison, 26 L. T. Rep. 385; L. Rep. 13 Eq. 432). There was

a further point, however, to be determined, which was not quite

so clear, namely, whether, if farming stock is bequeathed to a

person for life, with remainder over, and there is an increase in

the value of the stock during the life of the tenant for life, such

increase belongs to him, or to the person entitled in remainder;

and the learned judge held that it belonged to the tenant for

life. The facts in Re Powell were very shortly as follows: The
testator, who was the yearly tenant of a farm, bequeathed all his

fanning stock to his wife for life, "in order that she may if she

so desires carry on my farming business . . . she maintaining

nnd keeping such stock at equal value, or as near thereto as i ii -

cumstanccs will permit,'' and after the death of his wife to a

nephew absolutely. Tlie value of the stock at the testator's death

was £407 12s. 0d., and at the death of the widow £1349 Is. lid.

It was held that the £1349 Is. lid., less the costs of sale and

summons, was divisible between the estates of the widow and the

nephew in the proportion of £941 9s. 5<L and £407 12s. 6d. His

Lordship considered that the obligation on the life tenant to keep

up the stock for the benefit of the person entitled in remainder,

did not go beyond tliat, and that at the death of the life tenant

t/> that extent only the stock passed under the testator's will. The
obligation did not go further, and in effect allow the testator

to dispose of another person's, that is, the life tenant's propertv.

But if the tenant for life is not to be liable for depreciation, be

takes absolutely (Breton v. Moekctt, 9 Ch. Div. 951, the principle

being, as pointed out by Vice-Clianecllor Malins in his judgment

in that ease, that the tenant for life might allow every animal

on the farm, and every implement, to wear out, and the executors

would have no right to interfere, or to ask her whether she hod

sold or given away anything forming part of the live stock or

implements.

Excessive Drixkixo dt Pcdlio Mr.x.—In the House of Com-
mons recently, an allegation of drunkenness made against mem-
bers of the House was visited with severe rebuke, and the deter-

mination of the House to take punitive measures against one of its

members' who was the antbor of that allegation, in the event of

failure on his part to make a distinct and ample withdrawal and
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j, mm. ki^uusv. Excessive drinking is times comparatively

recent, although now happily a thing of the past, was a very

general vice among conspicuous public men, for example, Addison,

Harley, Bolingbroko, Walpole, Pulteney, and Pitt, and men not

unknown among the members of the judiciary of Great Britain.

Jeffries was addicted, as was Scroggs, to grow intemperance, and

Lord Campbell described a Chief Justice opposing the Pretender

when sober, but when intoxicated, as he nightly was, drinking to

his prosperity; while the biographies of Lord Eldon record

that he usually drunk two bottles of port when alone, three when

his brother dined with him, and often four. Mr. Baron Monekton

who, in the eighteenth century, was promoted from the English

Bar to the Irish Judicial Bench, was the author of a drinking

song, which was long in vogue, "Bumper Squire Jones." Sir

Jonah Barrington, in his Personal Recollections, records that

Mr. Baron Monekton usually described tbe segment of a circle

in making hia way to. the Bcneh. John Scott, Earl of Ctonmell

and Lord Chief Justice of Ireland from 1783 till his death in

1798, describes in hi« Diary one of the puisne judges of the

Irish King's Bench, viz., Mr. Justice Boyd, as '•drunken.
1
' Mr.

Justice Boyd is described by Sir Jonah Harrington as possessing

s face like "a scarlet pincushion well studded." A newspaper in

praising his humanity said that when passing sentence of death

"he never failed to have a drop in his eye." Mr. O'Connell,

who was called to tbe Irish Bar in 1798, remembered Mr. Justice

Boyd, and in a conversation with Mr. O'N'eil Daunt, his private

secretary, recorded by Mr. Daunt in his Personal Recollection*

of O'Connell, describes Mr. Justice Hoyd as so fond of brandy

tbut be always kept n supply of it in court upon the desk before

him in nn inkstand <>1 pii-uliar make. Ilis Lordship used to lean

hi* nrru upon the de»k. hob down his head, and steal u hurried

sip from time to time through a quill that lay among the pens, a

manoeuvre which he flattered himself escaped observation. "One

day," said Mr. O'Connell, "it was sought by counsel to convict a

witness of having been intoxicated at the ]>eriod to which bis

evidence referred. Mr. Hnrry Deanc Grady labored hard upon

the other hand to show that the man had been sober. 'Come now,

my good man,' said Mr. Justice Boyd, 'it is a very important

ion; tell the court truly whether you were drunk or

that occasion.' 'Oh, quite sober.' broke in Grady, witb

a significant look at the inkstand, 'as sober as a judge.'

"

The Riot Aor.—The statement that, following the week-end

rioting in Belfast, in which four people were killed and fifty

injured, tbe Riot Act was read in the disturbed area may direct

attention to a view of tbe law very generally hpld, but decided

on several occasions to be altogether erroneous. The famous

Act, 1 Geo. 1, st. J, c 5, still in force and commonly known

as the Riot Act, makes it felony for twelve rioters to continue

together for one hour after the making by a magistrate of a

proclamation, to them to disperse. The making of this proclama-

tion, which is embodied in the Act, is commonly, but very in-

correctly, called tbe reading of the Riot Act. The statute then

requires the magistrates to seize and apprehend all persons so

continuing together, and it provides that if the persons so as-

sembled, or any of tlicm, "happen to be killed, maimed, or hurt

in dispersing, seizing, or apprehending, or endeavoring to dis-

perse, seise, or appiehond them," the magistrates and those who

act under their orders shall be indemnified. It seems to hare been

generally understood that the enactment was negative as well as

positive; that troops might not only be ordered to act against a

mob if the conditions of the Act were complied with, but that

they might not be so employed without the fulfilment of such

conditions. The true doctrine on the subject was much con-

sidered both in the ease of the Lord George Gordon Riots in

1780 and in the case of the Bristol Riots in 1831. It is thus stated

by Sir Fitzjames Stephen: "The fact that soldiers are perma-

nently embodied and subjected by the Mutiny Act [Army Dis-

cipline Act] to military discipline and bound to obey

orders of their superior officers does not in any

them from tbe obligations incumbent on all Her Majesty's sub-

jects to keep the peace and disperse unlawful assemblies. On
the contrary, it gives them special and peculiar facilities for dis-

charging that duty. In a ease of extreme emergency they may
lawfully do so without being required by the magistrates. In

tbe words of Lord Chief Justice Tindal, in his charge to the

grand jury at Bristol, on the 2d Jan. 1832: 'The law acknowl-

edges no distinction between the soldier and the private indi-

vidual. Tbo soldier is still a citizen lying under tbe same obli-

gations and invested with the same authority to preserve the

peace of the King as any other subject. If the one is bound to

attend the call of tbe civil magistrate, so also is tbe other. If

the one may interfere for that purpose, when tbe occasion de-

mands it, without the requisition of the magistrate, so may tbe

other too. If the one may employ arras for the purpose, when
arms are necessary, the soldier may do the same. Undoubtedly

the same exercise of discretion which requires the private subject

to act in subordination to and in aid of tbe magistrate rather

tlian upon his own authority before recourse is had to arms ought

to operate in n still stronger degree with a military force'" (5

C. & I'.. p. -til).

Hkvim-.vtion or Will nv Marku<;k - 1

Mftion IS of the Wills Act (1 Vict. c. 2li) are so rare that prac-

titioner.-, are apt to forget the effect of tbe section. It provides

as follows: "Kvery will made by a man or woman shall be re-

voked by his or her marriage (except a will made in exercise of

a power of appointment when the real or personal estate thereby

appointed would not, in default of such appointment, pass to his

or her heir, customary heir, executor or administrator, or the

person entitled as his or her next of kin under the Statute of

Distributions)." A ease of the kind came before Mr. Justice

Sargant recently in Re Paul; Public Trustee r. Pearee (125 L T.

Rep. 566; (1921) 2 Cb. 1). There a testator, who died in 1895,

by his will directed his trustees to bold a share of his residuary

estate in trust for his daughter, Mrs. A. during her life, and to

hold such share after her death, but only if she should so direct

by will or codicil, in trust for children in such manner as she

should by will or codicil appoint. And subject as aforesaid be

lr ft all his residuary estate "that may not hereby or hereunder

be effectually disposed of in trust for his two other daughters.

Mrs. A., by her will dated in 1917, appointed the share of her

father's residuary estate, in which she had a life interest as

aforesaid, in trust for her son A. J. A. contingently on his at-

taining tbe age of twenty-five years. She married for the second

time in April, 1919, and died in July, 1919. At that time her

said Bon was eighteen or nineteen years old. It was held by Mr.

Justice Sargant that as the gift, made by the will of the testator

of 1895 in default of appointment, was not within the terms of

the words in brackets in sect. 18 of the Wills Act—that is to

say, tbe property not in default of appointment passing to Mrs.

A.'s" heir, customary executor, administrator, or next of kin under

the Statute of Distributions—it followed that the will of Mrs.

A., so far as it exercised this limited or special power of ap-

pointment, was not revoked by the marriage; and tbat in fact

tbat had been recognized by the Probate Division which had

granted probate of tbe will, as being an exorcise of the limited

power of appointment. The point seems quite clear, and the

Dy GoogI
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case is useful on that point only m calling the attention of prac-

titioners to a section of the Wills Act which they might well over-

look. The other question in the case was whether the appointment

to A. J. A. was valid, as it was contingent on hia attaining the

age of twenty-five years. The learned judge (following Wilkin-

son v. Dunean, 53 L. T. Rep. 161; 30 Bev. Ill; and Von Brock-

dorff «. Malcolm, 53 L. T. Rep. 263 ; 30 Ch. Div. 172) held that,

having regard to the fact that the son was eighteen or nineteen

years old at the time of his mother's death, so that his interest

most vest in him in six or seven years after her death, the ap-

pointment was good, contingently, of course, on bis attaining

the age of twenty-five years. It was suggested that there was

a doubt on the point owing to the case of Re Wright (94 L. T.

Rep. 696; (1906) 2 Ch. 288) ; but as pointed out by Mr. Justice

Sarpant, it was there assumed that an appointment of the kind

was bad as being an infringement of the rule against perpetuities

—but (1) that the attention of the learned judge was not

directed to that point at all; and (2) it was extremely probable

that there were facta in that case which were not set out in the

report.

Enforcing the Smoke Laws.—Stale r. Soot, 19 Mo. 379.

Spooning Not Permitted at the Movies.—Kozy Theater Co.

r. Love (Ky.) 231 S. W. 249.

Ejected by Act op God.—In Thunder i\ Belcher, 3 Fast 441),

an action of ejectment, the plaintiff prevailed.

Something New in Insurance.—Waco v. Amicable Life In-

surance Co., 230 S. W. 698.—We recommend a policy to be

Not Cut Orr.—The case of Coburn r. Shilling, 113 All. 761,

presented a controversy over the right to the estate left by the

defendant's father. The

But Not Necessarily Before a Jury.—"An ounce of ordinary

every-day legal methods, ready at tbe band of every one willing

to put them in force, is far more effectual than a ton of hysterics."

—Per Meredith, J. A., in Rex v. MeClair, 21 Can. Crim. Cut. 355.

Not Out Long Enough.—A woman was arraigned in a local

court recently charged with speeding. "How fast was she driving

her cart" asked the magistrate. "Forty -five miles an hour," re-

plied the constable. "That's not true," exclaimed the accused

indignantly. "I haven't been out that long."

The Rainmakers.—Our delight is in English "ads." Here is

one appearing in a recent number of the London Law Times:

"Flowerdew & Co.

Work Done on Premises by Permanent Staff."

Small Kids Not Admitted.—And here i» another "ad" also

appearing in the Jmw Times:

"Evelina Hospital

for

Sick Children

Southwark, London, S. E.

Only large children's Hospital in Soulh London," etc.

A Prerogative or the Cloth.—"According to the old

iats, if a clergyman is found embracing a

place, this docs not, as in the case of other people, prove adultery,

for 'he is not presumed to do it on account of the adultery, but

rather on the score of giving bis benediction or exhorting her to

penance.' I may remark in passing that this extremely convenient

rule which the ecclesiastics propounded when framing their canon

law, does not seem to be allowed at the present time reqniescere

in pace."—See Campbell v. Campbell, 22 Grant's Ch. 331.

Not Amono Those Present.—The case concerned a will, says

Legal Laughs, and an Irishman was' a witness.

"Was the deceased," asked the lawyer, "in the habit of talking

to himself when ho was alone t"

"1 don't know," was the reply.

"Come, come, you don't know, and yet you pretend that you

were intimately acquainted with himf"

"Well, sir," said Pat dryly, "I never happened to be with

him when ho '

Enomsh as She is Written.—"We have been unable to dis-

cover that this court has ever decided the exact question involved

herein, and it seems to be up to this eourt to set a precedent.

There has been no cases by this court that we have discovered, or

that has been pointed out to us, that lays down a proposition

that conflicts with our holding herein. If this court has estab-

lished a precedent different from, the holding made herein, and

we knew what it was, we would be inclined to follow it."—Sea

George v. Connecticut Fire Ins. Co., 200 Pac. 544.

Two Wrongs Sometimes Make a Right.—"One of the surest

methods for counsel to inspire a proper dignity on the part of

the court and to obtain fair treatment is by their own respectful

deportment and fairness to impress the court with a belief in

their intellectual honesty and sincerity, rather than by persistent

contention, contradiction, and wrangling with tbe court, and at

times injecting improper matters into the trial, invite antagonism

from the court and drive it from its propriety. To many of

the unpleasant and reprehensible incidents of the trial complained

of by counsel for defendant, the maxim might well be applied:

'Communis error facit ju».' "—Per Philips, J., in Miller v. Terri-

tory, 149 Fed. 334.

Give 'Em Time!—"If the people are subject to be controlled

by the legislature in the matter of their beverages, so they are as

to their articles of dress", and in their hours of sleeping and wak-

ing. And if the people are incompetent to select their own
beverages, they arc also incompetent to determine anything in

relation to their living, and should be placed at once in a stato

of pupilage to a set of government sumptuary officers; eulogies

upon the dignity of human nature should cease; and the doctrine

of the competency of the people for self-government bo declared

a deluding rhetorical flourish. If the government can prohibit

any practice it pleases, it can prohibit the drinking of cold water."

See Herman v. State, 8 Ind. 558.

No Eats, No Verdict.—Said the court in Louisville etc. R. Co.

it. Johnson (Ala,) 85 So. 372: "The jury, after being out about

six hours, reported to the court that they were unable to agree

on the amount of their verdict for the plaintiff, and that they

were 'awful hungry' and would like to get off 'some way or other.'

The court sent them back for further deliberation, with an exhor-

tation to try and reach a conclusion. Defendant's counsel ex-

cepted to their being in the jury room six hours without eating,

and to their being sent back.' We cannot hold the action of the

trial court as erroneous or improper. While a sentimental phi-
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losopher has asserted Hint 'hope deferred moketh the heart sick,"

it can hardly be assumed that a brief postponement of their gas-

tionomical satisfaction operated us coercive cruelty »|Min the

minds of the jury, so as to affect or restrain the freedom of their

verdict. Moreover, the record shows tbnt upon their second report

of their inability to agree, they were allowed to dine, whereupon

llvey deliberated again, and agreed."'

(Correspondence

A KKMAHK UV TIIK COfHT

To the Editor of law Ncrms.

Sir: From an issue of the New York Time*, of recent date,

we clip the following:

"l regret thai the la* does not permit me to send you to the

electric chair or give you life,"' said County .Judge tJibha, in the

Bronx County Court, "yesterday, when he sentenced Uaplmel Boe-

cagna, 41 vear* old, n'cobbler," of 3SWi Third Avenue, the Bronx,

for arson in the first degree, to serve from twenty to forty years

in Sing Sing.

This lead* to the re fleet ion, that while the crime was heinous, the

remark of the eourt was neither judicious nor judicial.

Albany, N. Y. John" T. Cook.

A PARTS' EB WANTED

To the Editor of Law Notes.

Sin: I would liku to Hud « man suitable for a law partner,

one who has had ut least H to 5 years' practice, ami who desires a

change. We have one of the best towns in the United States for

ils size. Our population is now over 14,000 and growing wonder-

fully fast. 1 have a fair practice and it is growing and 1 could

do more if 1 had n real live partner. The idea struck me that

you could help me find some one looking for such a chance, and

it' yon can I would be pleased io have your help". 1 want a man

who is not over !W years old. I atu 45 and I feel that 1 could

do so much better and 1 know that we could do well from the

start, as I have a very fair practice now. While my buttinc* is

not such a one as carries large fees still I have lots of work

from the very smallest to good suits from J. 1\ courts to Circuit

and to the Supreme Court of this Slate.

I feel that I need a helper and some one who wants to come.

I know we ca:i do well. 1

Please if you can get me in touch.

Johnson City, Tenn. A. 1>. UrciiKS.

THF. okfkkm: OK noOTl.KiKiKKM

To the Editor of law Note*.

Sra: I was very much interested in a recent published letter,

from Kichnrd It. Hunke to Law Not*--', in which he apparently

takes the position that you are devoting too much space to "con-

stitutional and legal rights" with reference to the liquor situation

nnd the defense of alleged bootlegger*.

Mr. Hunke argues that as the alleged bootlegger, which indi-

vidual he brands as a "bootlegger" and thereby logically presumes

him guilty, is a poor client and one who has au odor peculiar to

himself, he sliouhl be estopped from claiming any constitutional

rights.

I am not a supporter of the bootlegger, but, realizing, an an

intelligent human Iteing, that he is a necessary product of so-called

prohibition, I have a certain sympathy -fur his situation, the same

as 1 have for one horn in the slums.

There is but one remedy for bootlegging and the illicit manu-

facture of liquor, and that is the distilling of unadulterated liquors

under strict government regulation, with its attending revenue to

the government. This is the only competition that can educate the

Imotlegger or make his business unprofitable. A law which is

incapable of enforcement is not a law, and the sooner this fact

is recognized by intelligent people the better it will be for the

country as a whole.

Personally 1 would have no mine objection to defending nn

alleged bootlegger than 1 would to organizing a corporation w hich

turned out to be a poor client or to preparing a will for an infirm

person from whom emanated an aroma not characteristic of the

elite. A joke can neither be ignored nor legislated out of existence.

Fuels remain facts.

"And the stately ships sail on
To their haven under the bill,"

Fnlonding bonded goods to compete
With the products of the still.

PATENTS
Bnxtneu from noo-t««M«at attorney especially solicited. Hijheet
rsferaocea; bart sarricaa. Counsel herinf client* who wiiato aataat
ln»«nuon» an invited to writ* lor full particular! •nd terms.

WATSON E. COLEMAN,
PATENT LAWYER "24 F MXt—i, N. W., Wellington, D, O.

Boulder, Colo. M. M. Htss.

"This eourt is not the Mecca to which all dissatisfied suitors in

the state courts may turn for the correction of all the errors said

to have been committed by the state tribunals."— Per Pcckham,

J., in MeCullough r. Virginia, 172 U. S. 130.

"There are few of the business relations of life involving a

higher trust and confidence than that of attorney and client or,

generally speaking, on© more honorably and faithfully discharged,

few more anxiously guarded by the law, or governed by sterner

principles of morality. and justice; and it is the duty of the

court to administer them in a corresponding spirit, and to be

watchful and industrious, to sec that confidence thus reposed

shall not bo used to detriment or prejudice of the right*! of the

party bestowing it."- -Per Nelson, J., in Stockton v. Ford, It

How. 247.

DELAWARE CORPORATIONS
ORGANIZED REPRESENTED

Aeaiitance to Lawyers in Organization
Maintenance of Statutory Local

Full and Complat• Service)
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A Conference on Legal Education.

THK American liar Association announces a conference

to be held in Washington, D. C, on February 2'-i

and 24, at which delegates from tbat Association will meet

with representatives of practically every bar association

in the I'nited States. The discussion will center around

the resolution recently adopted by the American Bar As-

sociation looking to higher standards of legal education.

Specifically its proposition is as follows:

The American Bar Association is of the opinion that

every candidate for admission to the bar should give

evidence of graduation from a law school complying with

the following standards

:

(a) It shall require as a condition of admission at least

two years of study in a college.

(b) It shall require its students to pursue a curse of

three years' duration if they devote substantially all of

their working time to their studies, and a longer course,

equivalent in the number of working hours, if they devote

only part of their working time to their studies.

(c) It shall provide an adequate library available for

the use of the students.

(d) It shall have among its teachers a sufficient num-
ber giving their entire time to the school to insure actual

personal acquaintance and influence with the whole student

body.

It is not to be expected tbat unauimity can be secured at

the outset. Doubtless some will "accept in principle.'"

But the logic of the situation must ultimately prove irre-

sistible. Education is steadily becoming more and more
general. At the same time the proportion of memUrs of

the bar who have enjoyed a college education is steadily

growing less. The influence of the bar and the public

esteem in which it is held are steadily decreasing. Dissat-

isfaction with the administration of justice is growing more
and more prevalent. In such a condition, the obvious and
inevitable solution is to restore the bar to its former in- v

tellectual preeminence.

The Thought Behind the Conference.

Thk fundamental thought behind the conference is thus

stated by the committee in charge:

The controlling distinction between n business and a profes-

sion is in the motive force behind the individual in his vocational

activity. In business he is moved by the desire for profit; in

a profession lie is moved by the duty to serve. Everyone expects

the doctor to serve, not because of the fee, but just because

he i* a doctor; so, too, the lawyer, an ofticcr of the court, who hold-

ing his office may lose it for misconduct measured by standards of

fiduciary honor, than which there are none higher. True it is

that many business men are guiding their lives by tbe professional

motive. True, also, it is that in law, as in medicine, many are

commercializing their profession. But the aim of the body of

doctors and of the body of lawyers is to maintain the professional

ideal, to stimulate and energize the professioual motive." And
the public, the people, the patients or the clients, are vitally

concerned in the upholding of this ideal. For how can the com-

munity he properly served save by men of high honor and trained

ability? To-day as never before, high ideals, combined with

native skill, will alone make neither a doctor nor a lawyer. Educa-

tion, training, knowledge of the lesnons of the past, knowledge

of the law itself, as well as practical skill in the application of

the principles of the law to the new and complex problem! of

life, these are the stuff which, combined with character, makes

lawyers worthy of membership in the profession. The publie is

entitled to nothing else, should insist upon having this much,

not alone because the lawyer helps to mould the law by which

we all are governed, nor yet because he becomes the judge who

will apply it, but also because, in the daily advioe to tbe client,

if he be not adequately equipped to serve, the person injured

is his client. A few well-trained men may serve tlie few, but

tbe many should have good service too. Shall there be only

]MX>r service for the poor!

In this spirit, and with this aim, the American Bar Association

has iuitiuted the calling of the Washington mid-winter meeting

of the National Conference of Bar Association Delegates. This

is the Association's message to the organized bar of the country:

Prepare the men who will follow you for the tasks of service

they may perform, (live to the men who arc coining after you

the moral character and training they require for their task.

If yon who understand the needs of the service do not meet

them you will he unfaithful to your calling.

Many more imposing conferences have been held in Wash-
ington, but none whose possible results will be more wide-

spread and lasting.

Commissions vs. Courts.

Tjif. New York Judiciary Constitutional Convention in

submitting to the legislature an article vesting all

judicial power in the courts, makes the following com-

ment :

There can be no doubt that tliere is an impulse and tendency

in this State, as elsewhere, to vint judicial powers in udtriini*-

)
trative bureaus composed of oflirials untrained in the law and
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lo make their finding* more or less conclusive. This policy

involves a menace to the inalienable personal anil pro|wrty rights

of all our eitiaina nud to all our ideas of th«- due and fair

administration of justice according to law.

Hearings before administrative boards or commissions are

frequently very unfair and ot'teu place any person or corporation

affected or aggrieved at a gnat disadvantage. Proceedings are

being constantly instituted by such boards or commissions of

their own motion; they allow themselves to be committed to

certain viewj which they do not hesitate to publish ; they declare

in the public press, before hearing any affected or aggrieved

party, or hearing both aides, that they will or intend to do such

and such things (for example, reduce rates of carriage or

telephone or light or other public service), in complete disregard

of the most elementary principles of fair play embodied in the

maxim. No man should be condemned unheard I

Such a board or commission becomes what a distinguished

English law writer has called "that judicial monster, a judge in

his own cause.

In England the Master of the Rolls recently spoke in

similar vein, saying that in recent years it had been the

habit of Parliament to delegate very great powers to Gov-

ernment departments. The real legislation was not to be

found in the statute-book alone. They found certain rules

and orderB by Government departments under the authority

of the State itself. lie was one of those who regarded that

as a very bad system, and one attended by very great dan-

ger. For administrative action generally meant something

done by a man, whose name they did not know, sitting at

a desk in a Government office, very apt to be a despot if

free from the intervention of the Courts of Justice. It

had been, he hoped it always would he, thoir [the judges']

duty to secure, as far as possible, that the powers entrusted

to the departments of the Government and the Executive

generally should be exercised reasonably and free from
political motivea.

There is no doubt that such a tendency not only exists

but is growing rapidly, and it merits serious consideration.

It is well that it should be thus sharply challenged, for

its encroachment on established theories nf government is

too plain to be allowed to pass unnoticed. There is, how-
ever, some question as to how far the amendment proposed
in New York touches the alleged evil. The proposed new
section provides:

The judicial power of the State shall be vested in the courts

which are in this article expressly continued and established, and

in such inferior local courts as now or hereafter may exist under

and by virtue of the provisions of the article.

This is identical in substance with the provision whereby
the judicial |n»wer of the United States is conferred on
the courts by the Federal Constitution, yet the latter pro-

vision has not prevented the grant of very extensive powers
to the Interstate Commerce Commission and it is held that

the courts will not under the "guise of exercising judicial

power" pass on the wisdom or expediency of an order of
the Commission (/. C. Com. v. III. Cent. It. Co., 215 U. S.

452) or review its findings on disputed questions of fact.

U. 8. v. Louisville £ R. Co., 235 V. S. .'114.

Advantages of the Commission.

T^hkkk is however much reason to believe that the Com-
* mission system of dealing with problems of adminis-

tration is here to stay and is able to justify itself at the

bar of public opinion. Its underlying theory ig directly

contrary to the separation of governmental functions, and
combines in one body executive, legislative and judicial

powers. If the abuses possible to such a combination of

powers can be avoided, there is no doubt about the gain

in efficiency. In the regulation of a public utility, for

example, the commission method is for one body to ascer-

tain the facts, on hearing both sides, make such rules and
regulations as seem proper, and then enforce them with

such subsequent modifications as experience may dictate.

The alternative iB for a legislature practically uninformed
to enact regulations, an executive without latitude of dis-

cretion to enforce them (or leave them unenforced), and
a court to review the entiro proceeding and undo every-

thing that has been done if a technical flaw appears. That
system was tried for many years and it did not work. Its

failure was not due to any minor shortcomings, but to the

fact that it was too slow and too cumbersome. It had so

many "checks and balances" that the net result was in-

ertia. Its fatal weakness is that at no point is there a

body which can acquire any competent familiarity with

the subject and then use it for any constructive purpose.

The legislature as a body is not well adapted to the ascer-

tainment of facts. The courts are well trained in the
,

ascertainment of facts, but having ascertained them can ,

base no affirmative measure thereon, but can only nullify

what has been done and require a fresh start. If there

are abuses in administration by commission, the solution

would seem to be in an improvement of the personnel of

commissions rather than in reversion to a cruder and less

efficient method of procedure If there has been an undue
tendency to substitute commissions for courts the cause is

largely due to the failure of the courts to adopt more simple

atid speedy rules of procedure. The ascertainment of

compensation under the Workmen's Compensation Acts,

for example, might well have been committed to the courts

were it not for the fact that to do so would have entailed

on the injured workmen long delay, carping technicalities

and burdensome costs. This condition can be corrected,

and when it is, it is probable that no judicial duties will

be conferred on Commissions except such as are inter-

woven with administrative duties.

The Federal Anti-Lynching Bill.

Tt is difficult to see on what ground the validity of the

1 anti-lynching bill now pending in Congress can be
sustained. While recent decisions have held to be of fed-

eral cognizance some matters formerly deemed to he among
the reserved rights of the States, it is none the less tmc
that some local matters are beyond Congressional regula-

tion. The child labor act, though carefully camouflaged
as n regulation of interstate commerce, met with judicial

condemnation. If Congress may impose a liability on

municipalities for the lynching of a prisoner held in a local

jail under a state charge it is impossible to imagine n

local mutter which is beyond the Congressional power.
Under which of the powers of Congress can the measure
by any straining of construction be brought? The guar-

anty to the States of a republican form of government is

the only one which can be mentioned without palpable ab-

surdity, and it is of course settled that this refers to the

form of government only. Few who have read the bill will

regret that it is beyond the power of Congress to enact

it into law, for its provisions are drastic to the point of
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iujusticc. In some instances it is probable that a lynching

could have been prevented by diligence und determination

on the part of local officers. In such a ease it is both right

and expedient that the municipality should be liable in

damages. But in many other eases the mob gathers so

quickly and in such overwhelming force as to be irre-

sistible. Moreover, a liability is imposed on any county

through which a person is taken by a mob, though it may
well be that not a single person in the county had knowl-

edge of the facts until it was all over. There are probably

more people murdered by "hoboes" in railroad yards and

on freight trains than are lynched by mobs, but a law

that a railroad company should be held liable for $10,000

for each person murdered on its property would shock the

conscience of every reasonable man. It may be said that

the recovery against a county, being paid by taxation,

comes back' in part at least on the guilty persons, but as

a general proposition the persons who compose mobs pay

hut a very small proportion of the local tax bill.

The " Woman's Rights " Amendment.

The feminist propaganda in the United State* is now
being concentrated on the passage of an amendment

to the Federal Constitution to the effect that

No political, civil or legal disabilities or inequalities, on ae-

eoant of sex, or on account of marriage, unless applying alike

to both sixes, shall exist within tbe United States, or any place

subject to their jurisdiction.

In theory it is difficult to sec any objection to this pro-

vision, but in practice the injury which it would work to

the interests of women far outweighs any good it may
accomplish. In some localities there still exist inequalities

in the law as to property rights, guardianship of children

.and the like which operate unjustly against women. The
obvious remedy is to repeal them. There should be no

difficulty in so doing with woman suffrage an accomplished

fact, since in most States they have been repealed by
masculine votes alone. As a means of correcting these

varying local discriminations, the proposed amendment is

about as judicious as the bnrning of a house to rid it of

rats. With the passage of that enactment would fall the

minimum wage laws for women, the special regulations as

to hours of labor by women, the statutes prohibiting night

work by women, and a great mass of similar labor legisla-

tion based on tbe belief that by reason of their child-

bearing function women in industry are entitled to special

protection. These acts have been sustained on that ground
alone by courts which probably would not have sustained

similar acts for the benefit of man. They are ''inequalities

on account of sex" which cannot survive the proposed

Amendment There are many particulars in which women
enjoy special privileges under the law. Many of these

might well be abolished in view of the existence of equal

political righU. But special protection of the character to

which reference has been made concerns deeply the public

welfare; it has been gained only after long and devoted

struggle by the true friends of the working woman ; and
it must not be allowed to be sacrificed to the exploitation

of a theory.

Confusion Would Result.

Mobkovhr, the passage of the amendment referred to in

the preceding paragraph would produce immediate

chaos in the statute books of every state. For instance,

the ancient distinction between dower and curtesy is pre-

served in some states. Curtesy is granted in the entire

realty of the wife but is dejiendeut on issue. Dower is

granted in one-third of the husband's realty, but is not

bo dependent This inequality would instantly become un-

constitutional, but what would be the resultant rule of

law i Would the husband have curtesy in but one-third of

the realty or would dower become dependent on the birth

of the issue ? So, except in a few states where a stntute

specifically permits it, a husband is -not entitled to alimony

in a divorce suit. "So doubt it would be proper for the

legislature to allow the husband alimony in recognition

of the wife's liability to support him, but the courts are

without power to do so in the absence of legislative sanc-

tion." (itaie v. Templeton (N. D.), 123 N. W. 283. The
immediate effect therefore of the amendment in question

would he to deprive the courts of all power to award ali-

mony to women. Similar illustrations might be multi-

plied indefinitely. Will the criminal offense of wife

abandonment be repealed by the amendment, or do wives

become liable to like penalties for abandoning their hus-

bands; If strict and inflexible equality before the law is

deemed to be desirable, it can be attained only by a careful

revision of the statutes of each state. No brief constitu-

tional formula will accomplish it.

Illegal Search and Seizure.

Among the recent cases are a number which by more
or leas plausible reasoning seek to minimize the pro-

tection afforded by the Fourth Amendment to the Federal

Constitution. In view of the bitter and fanatical spirit

which has animated the attempts to enforce the Volstead

act it would be surprising if such was not the case. The
United States Supreme Court, however, shows none of

this tendency; and its recent utterances maintain a level

of respect for the guaranty of personal rights which is

most refreshing in these (lays when wanton and brutal

invasion thereof is sought to be justified in the name of

'"law enforcement." In Gouled v. U. S., 255 U. S.—, the

court said:

It would not be passible to add to tbe emphasis with which the

franters of our Constitution and this court in boyd v. United

States (116 U. S.), Siiverthorne Lumber Co. r. United States

(261 V. S.), Weeks v. United States (and various other eases

cited), have declared the importance to political liberty and to

the welfare of our country of the due observance of the rights

guaranteed under the Constitution by these two amendments.

The effect of the decisions cited is : That such rights are declared

to be indispensable to the "full enjoyment of personal security,

personal liberty, and private property"; that they are to be

regarded as of the very tawencc of constitutional liberty ; and that

the guaranty of thetn is as important and as imperative as are

tbe guaranties of the other fundamental rights of the individual

citizen—the right to trial by jury, to the writ of habeas corpus,

and to duo process of law. It has been repeatedly decided that

these amendments should receive a liberal construction, bo as to

prevent stealthy encroachments upon or "gradual depreciation"

of tbe rights secured by them, by imperceptible practice of courts,

or by well-intentioned hut mistakenly overaealous executive officers.

This is most wholesome doctrine in these days when it

seems to be forgotten by many that of all violations of law

the most dangerous to the public safety is a violation of
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law by the government itself. It show* that this court at

least is not unmindful of the warning words of Chief Jus-

tice White in Weeks v. V. H., 232 1*. S. 390:

The tendency of those who execute the criminal latin of the

' country to obtain conviction by means of unlawful seiture* and

enforced confession*, the latter often obtained after subjecting

accused persons to unwarranted practices destructive of rights

secured by the Federal Constitution, should find no sanction in

the judgments of Ike courts uhich are charged at all times with

the support of the Cormtttutum ami to which people of all condi-

tions have a right to appeal for the maintenance of such funda-

mental rights.

. . . The effort* of the court* and their officials to bring tlie

guilty to punishment, praiseworthy as they are, are not to be

aided by the sacrifice of those (treat principles established by

years of endeavor and suffering which have resulted in their

embodiment in the fundamental law of the land.

But our professions of respect for the Constitution most

bear some imputation of hy|iocris.v until we put on the

statute books a law imposing drastic penalties for the vio-

lation of a provision which the highest court in the hind

has declared to lie "of the very essence of constitutional

liberty.'' Until this is done, how can we consistently re-

sist the propaganda of the Bolshevist, who with sincerity

as great as that of a prohibitionist seeks to break down
other provisions of no greater importance or sanctity. If

the provisions which protect personal liberty are not

worthy of support by a penal provision, those which pro-

tect property are no more sacred, and our government rests

on a "scrap of paper."

Recent Decisions on " Picketing."

IN the recent ease of American Steel Foundries v. Tri-

Cily Central Truths Council, 2:>« 1*. S— , the federal

Supreme Court for the first time defines the limits of per-

missible "picketing" in a labor dispute. Chief Justice

Taft says: "How far may men go in persuasion and

communication, and still not violate the right of those

whom they would influence ( In going to and from work,

men have a right to as free a passage without obstruction

as the streets afford, consistent with the right of others

to enjoy the same privilege. We are a social people, and

the accosting by one of another in an inoffensive way, and
an offer by one to communicate and discus* information

with a view to influencing the other's action, are not re-

garded as aggression or a violation of that other's rights.

If, however, the offer is declined, as it may rightfully be,

then persistence, importunity, following and dogging, be-

come unjustifiable annoyance and obstruction which is

likely soon to savor of intimidation. From all of this the

person sought to be influenced has a right to be free, and
his employer has a right to have him free. The nearer

this importunate intercepting of employees or would-be em-
ployees is to the place of business, the greater the olwtruc-

tion and interference with the business, and especially with

the property right of access of the employer." Referring

to the facts it is said further: "In the present case the

three or four groups of picketcrs were mado up of from
four to twelve in a group. They constituted the picket

line. Each union interested, electricians, cranemen, ma-
chinists, and blacksmiths, had several representatives on

the picket line, and assaults and violence ensued. They
began early and continued from time to time during the

three weeks of the strike after tbe picketing began. All

information tendered, all arguments advanced, and all

persuasion used under such circumstances were intimida-

tion. They could not be otherwise. It is idle to talk of

peaceful communication in such a place and tinder such

conditions. The number of the pickets in the groups

constituted intimidation. The name 'picket' indicated a

militant purpose, inconsistent with peaceable persuasion.

The crowds they drew made the passage of the employees

to and from the place of work one of running the gauntlet.

Persuasion or communication attempted in such a presence

and under such conditions was anything but peaceable

and lawful." As indicating how similarly the common law

rules have been developed in two separate jurisdictions,

it is interesting to note that this case is cited and followed

by ilr. Justice Alaclennan in deciding the h'rst case on
picketing ever determined in the Province of Quelav. In
the course of a most able opinion in that case it is said:

"The massing a large number of pickets is in itself intim-

idating to workers and, as Chief Justice Taft says, the

name 'picket' indicated a militant purpose inconsistent

with |ieaccfiil persuasion. The strong, persistent and or-

ganized picketing, making the condition of plaintiff and
his workers disagreeable and intolerable, accompanied by

hints of injury, veiled threats, abusive and offensive lan-

guage and some instances of assault and personal violence

—all of which conditions are shown in the evidence in this

case—discloses conduct on the part of defendants which
passed beyond that of the peaceful purpose of promoting

the lawful aims of the I'nion and its members, and entered

the unlawful stage of wrongful injury, without just cause

or excuse, to rights fully protected by the law, and where-

picketing is carried on by intimidation, threats, coercion or

violence—as has been done in this case— it has been held

in every jurisdiction, where the question has been raised,

that such conduct on the part of pickets is unlawful and
will be enjoined."' In substance the Supreme Court opinion

is in line with many previous decisions, but it puts at rest

many existing misconceptions about the effect of section

20 of the Clayton Act. Also, it is most gratifying to note

that the Chief Justice brings out clearly something which

has been too often ignored, the right of a person to decline

to listen to argument or persuasion which would be legal

if addressed to a willing hearer. There has been too much
disposition in the decisions to concentrate attention on the

strikers and the employer and forget that the employee
is not a helpless victim on whom the right of "free speech"

may be exercised at will.

Privilete in Publication of " Slacker " U»ts.

'T'he Appellate Division of the New York Supreme
1 Court has held recently that no absolute privilege at-

taches to the publication by a newspaper of a War Depart-
ment list of persons evading the selective draft act, and
that, a person whose uame is by an error of the War De-
partment included therein may recover for libel against

the newspaper.

"Whatever may be the immunity of the War Department for

the publication of tbe list, and as to this we express no opinion,,

certainly that immunity did not extend to a newspaper that

published it, evrn though actuated by a sense of duty and for the-

general good of tbe State," said the Appellate Division's opinion,

written by Justice Page. "The privilege, if any, is a qualified!
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•nd not an absolute one. If any justification exists for the

publication, it must be found in facta, which do not appear from

the complaint, and which must be asserted as a defense in an

answer."

It would 8efm that the derision is unsound in principle.

These Hat* were given out for publication by the War
Department at a time when a technical state of war existed,

in the official belief that the public interest would lie

served by their publication, so that the motive of the publi-

cation is beyond quest iou. Being based directly on official

records and compiled by government officials, certainly no

verification was incumbent on a newspaper acceding to

the departmental request for publication. In wur or

other public emergency the press as an engine of publicity

of iucalculiihlc value t<> the government. The instances

in which its aid was utilized during the war were numer-

ous. It is certainly a harsh rule that in such a case a news
paper giving publicity to n departmental statement as a

patriotic duty should be liable in damages for a govern-

mental error in the statement of facts. It is probable that

(lie question will eventually go before the New York Court

of Appeals, in which ease it is predicted that this decision

will be reversed. It is not forgotten that there were many
instances of error in these lists, and that they even included

the names of persons who actually served overseas. These
instances were due in the main to the recording as delin-

quent of registrants who failed to return their question-

naires without discovering that the failure was due to a

previous voluntary enlistment. But there is considerable'

force in the contention made iu the organ of the American
Legion that persons thus unjustly accused were benefited

by the publication, since it enabled them to correct an er-

roneous record which might otherwise have come to light

at a time when the evidence necessary for its correction

was no longer available.

Advert i sing on the Clouds.

A mono the most atrocious bits of judge made law is the

general doctrine that disfiguring signs and bill

boards are not a nuisance, since a mere ''esthetic" sense

will not be protected by equity. So far, no judge has
satisfactorily explained why the eye is more "esthetic"

than the nose and the ear, yet noises and smells have been
enjoined for many years, though the result was to suppress
an otherwise legitimate commercial enterprise. In the

shelter of this parroting of a meaningless phrase has grown
up the "art" of advertising, till a railroad journey instead

of revealing a restful prospect of green fields and rolling

hills ib now made into a nightmare bv an endless procession

screaming laudations of soap and chewing gum. Hav-
ing exhausted the possibilities of disfigurement of the
earth, the advertiser now casts a longing eye on the un-
blemished beauty of the heavens, and the proposition has
been several times broached of projecting advertisements
on the night sky by powerful lights, to the end that a

twentieth century psalmist may proclaim that the heavens
declare the glory of Smith's Sox and the firmament
showeth the handiwork of Bifkins the Blacksmith. Unless
the courts recede from their position as to bill l»ards it

is a little hard to see what can be done about it. One
interesting question however arises. If ownership ex-
tends from the center of the earth to the skies, does the
projection of an advertisement on the sky constitute a

trespass ou the realty beneath it f If so, what is the

damnum I The question is however largely academic, for

it would require a considerable feat of engineering to lix

the precise plot of ground thus trespassed on. There is

more hope that the same growth in judicial common sent*

which led at last to a comprehension that an indictment

is not vitiated by the omission of "the" in its formal con-

clusion will eventually work a holding that nuisance vel

nou does not depend on which oue of the human senses is

offended.

Questioned Documents.

Tiik attitude of the courts toward the testimony of hand-

writing experts has changed greatly in recent years.

Testimony regarding documents which can be clearly illus-

trated and regarding which understandable reason can be

given is not "exjiert testimony'' in the ordinary sense of that

term, but rather comes within the class of demonstration

testimony, which is to 1m> given credit if it deserves credit,

but is not to l»c summarily' dismissed because it is "merely

opinion."' More general use of such testimony has of

course resulted, and in glancing over a pamphlet just

issued by Mr. Albert S. Osborn of New York as n supple-

ment to his well-known book on "(Questioned Documents" '

the writer was surprised at the variety of interesting

questions which have arisen in Xow York alone on matter*

of practice connected with the introduction of expert testi-

mony, such as the establishment of standard writings, the

qualifications of an expert, the manner in which his testi-

mony may be given and illustrated, and the like. Among
the oddities noted is the case of Drexscn v. Hani, 127 X. Y.

235, holding that expert testimony may be called on to aid

in deciphering illegible handwriting. The lawyer who has

to try a case involving a questioned document will be

remiss iu his preparation if he does not make a search

among the recent cases, extending not only to the general

topic of "Evidence*' but to the headings in whatever search

book he '3 using which treat of trial practice, examination

of witnesses, and tlie like. It may also lie suggested to

the practitioner that the recent cases contain much valu-

able dicta as to the weight which has Wn pven by the

courts to various circumstances adduced by handwriting

experts as reasons for their conclusions. The pamphlet

heretofore referred to gives a due to some of these.

THE " CRIME WAVE" AND PUBLIC HYSTERIA

The prevalence of crimes of violence in most of our

large cities has produced a distinct condition of hysteria

in the public mind. The press is not immune from its

influence, and, as a result, for months there has been a

bombardment of exhortations, suggestions and demands
founded on a very scant knowledge of the problem to be

dealt with. It is another phase of the panic which some-

times seizes on a community in time of epidemic and re-

sults in "shot gun quarantine" and the like. It is however
much more dangerous to the public welfare, for if ill-

advised measures of governmental administration are

adopted under such a pressure they will persist long after

the occasion which gave rise to them. Much has been done
in the last few years to humanize prison management and
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to bring something of the modern idea of reforrautioji

rathor than vengeance into the administration of the crim-

inal law. This has been accomplished only by hard work,

and the moat serious obstacle has been the attitude of the

thoughtless that it was all "sentimental ism." "coddling

criminal*"' and the like. There is grave danger that the
|

present spirit of unreasoning panic will undo all that has

been accomplished, for the public and apparently the

press are cheerfully oblivious of the fact that crime is

never so prevalent as when the criminal law is most drastic

and the rights of the accused are least regarded.

At the forefront of the misleading clamor is the com-

plaint of the prevalence of disrespect for law. Of course

there is wide-spread disrespect for law. Competent crim-

inologists have been saying for years that prohibition laws

would evoke general disrespect which would spread to

other laws, and their prediction is being fulfilled. The
writing of a measure into the Constitution does not in-

evitably make it respected. The Constitution contained

a provision that a person "held to service or labor in one

state under the laws thereof escaping into another . . .

shall be delivered up on claim of the party to whom such

service or labor may be due." Congress passed the "Fugi-

tive Slave Law" for the enforcement of this provision.

How much respect did this solemn pronouncement receive

in some parts of the country, say between 1850 and IHliO?

Just precisely what is the distinction between the men
whose homes were stations on the "underground railway"

and the modern bootlegger? A littlo later, the Constitu-

tion waa amended so us to confer civil and political rights

on the negro. There arc states in the Union where prohi-

bition sentiment is much stronger than respect for the

14th Amendment. And that disrespect for law does not

confine itself to the measure by which it was evoked, but

is at least one of the causes of the lynching evil. It may
be laid down at the outset, therefore, thnt if disrespect for

law has anything to do with the problem in hand that dis-

respect has a perfectly clear cause which will yield to a

removal of that cause and to nothing else.

Of course in this, as in every other panic over the

prevalence of crime, a bitter attack is made on the parole

system. The "argument" as reiterated daily in the press,

is simple and direct,—a crime has been committed by a

convict released on parole, therefore paroles cause crime,

because had he not been so released he could not have
committed it. It is almost ludicrous to any thoughtful

man, yet megaphoned over the country by the press it

has an effect which it will take years of work to undo.
According to the best figures obtainable about 80 per cent

of those released on parole never commit another crime.

To this it has been answered that it is not wise to release

convicted persons when it is known that 20 per cent of
them will return to a life of crime. The weak point in

this rejoinder is that it assumes that had the paroled per-

sons completed their sentences none would have again of-

fended against the law. It is of course well known that

more than 20 jier cent of released convicts become recidi-

vists. The fact is quite clear that the parole system docs
actually reduce crime. And in this connection there is

much reason to believe that the parole system docs not

get a fair chance in the large cities. In their attacks on
the parole the New York newspapers have published the
records of a number of paroled men who subsequently
committed crimes. In a great number of these it appeared

that after his release the man was arrested and "dis-

charged'' from two to five times before a crime was shown
against him. The inference is very plain —they were from
the time of their parole watched, hounded, arrested "ou

spec" with no evidence against them until as might be

expected they gave up the hard tight for rehabilitation and
reverted to crime. In a case, at the present writing some-

what notorious, of a negro out on parole who shot and
killed two detectives who were taking him to the station

house to be questioned as to his knowledge of another

crime, the negro states that on more than one occasion,

in an effort to get information as to a crime of which he

was ignorant, he had been brutally mistreated by police

officers, and that his resistance was due to a fear of a

repetition of the same treatment. Of course this statement

may be untrue, but there i* no reason to doubt that resort

is sometimes had to the "third degree." The police atti-

tude was probably stated with substantial accuracy by a

former Assistant District Attorney of New York: "The
accused is usually put through some sort of an inquisi-

torial process by the captain at the eiM ion-house. If he
is not very successful at getting anytbiug out of the

prisoner the latter is turned over to the sergeant and a

couple of officers who can use methods of a more urgent

character. If the prisoner is arrested by headquarters

detectives, various efficient devices to compel him to 'give

up what he knows' may be used—such as depriving him
of food and sleep, placing him in a cell with a 'stool-

pigeon' who will try to worm a confession out of him, and
the usual moral suasion of a heart-to-heart (1) talk in

the back room with the inspector. This is the darker side

of the picture of practical government It is needless to

Bay that the police do not usually suggest the various safe-

guards and privileges which the law accords to defendants
thus arrested, but the writer is free to confess that, save

in exceptional cases, he believes the rigors of the so-called

third degree to be greatly exaggerated. Frequently in

dealing with rough men rough methods are used, but con-

sidering the multitude of offenders, and the thousands of

police officers, none of whom have been trained in a school

of gentleness, it is surprising that severer treatment is

not met with on the part of those who run foul of the

criminal law. The ordinary 'cop' tries to do his duty as

effectively as he can. With the average citizen gruffuess

and ronghness go a long way in the assertion of authority.

Policemen cannot have the manners of dancing-masters.

The writer is not quarrelling with the conduct of police

officers. On the contrary, the point he is trying to make
is that in the task of policing a big city, the rights of the

individual must indubitably suffer to a certain extent if

the rights of the multitude are to be properly protected.

We can make too much of small injustices and petty in-

civilities. Police business is not gentle business. The offi-

cers are trying to prevent you and me from being knocked
on the head some dark night or from being chloroformed
in our beds. Ten thousand men are trying to do a thirty-

thousand-man job. The struggle to keep the peace and put
down crime is a hard one anywhere. It requires a strong arm
that cannot show too punctilious a regard for theoretical

rights when prompt decisions have to be made and equally

prompt action taken. The thieves and gunmen have got

to be driven out Suspicious characters have got to be
locked up. Somehow or other a record must be kept of

professional criminals and persons likely to be active in
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law-breaking. These are necessities in every civilized

country. They are necessities here. Society employs the

game methods of self-protection the world over. Xo one

presumes a person charged with crime to be innocent,

either in Delhi, Hekin, Moscow, or New York." Arthur

Train, ''Courts, Criminals, etc." And when the person

dealt with is a friendless negro with a criminal record, it

is probable tlmt the euphonious of Mr. Train cover a good

denl of sheer brutality. Despite the attack* upon it, the

parole system is not responsible for any considerable share

of the present "crime wave." Mistakes have of course

been made; paroles have beeu granted when they should

not have beeu—and refused when they should have been

grunted. Hut those mistake* should be corrected by honest

and intelligent study of the problem free from any hos-

tility to the system. The police and the prosecuting at-

torneys try conscientiously to do their duty, but their

experience is one of bitter personal struggle against the

forces of crime and in it they acquire a narrow and par-

tisan viewpoint, and it would be a great misfortune if

public sentiment ever fidls into accord with them and

establishes laws bused on that attitude of mind.

Simultaneously with the demand for more drastic pen-

alties, the papers have lieen filled with complaints as to

the ease with which habitual offenders can secure bail,

surety companies and the like being the usual bondsmen.

Xow the professional bondsman is an evil in so far as he

exacts unreasonable fees from the unfortunate. But in

to far as the only charge is that persons are enabled to

get bail who otl>envise could not, and that sometimes they

commit other' offenses while out on bail, it is hard to see

where the people have any just grievance. The right to

bail is secured by the Constitution. It is not the theory

of the law that a man charged with crime shall lie in jail

until his trial if he can get any one to become surety for

his reappearance. A New York magistrate in the course

of a Icngthv indictment of professional bondsmen said re-

cently (X.'Y. Globe. Jan. 5, 1922):

The hold-up uinu who gave the $20,000 bail, with bis lung

police record, being held for the grand jury will probably do

one of two things; he will through his lawyer ask for a reduction

of that amount of bail in tbe Court of General Sessions, or at-

will take bis chances as to whether or not tbe grand jury will

indict.

Now, mark you, the crook is at liberty mm to tamper with

the witnesses before they get to the grand jury, lo bribe or bully

or threaten the citizen witness, to do all in hi* power to prevent

the evidence getting to tbe grand jury. He it nl*o at large to

ply his trade and get money from more robberies and more

assaults, deudly or otherwise, on citizens.

Mark the divergencies from the legal point of view in

this brief excerpt This man is dubbed a "crook" because

accused of crime, though it is admitted that even on tho

ex parte hearing before the grand jury he may lie dis-

charged. It is pointed out that he may tamper with

witnesses, and to avoid that should be locked up so that

he cannot prepare his defense. The whole thing is based

on the definite assumption that because he is accused he

must be guilty and should be in all things treated as a

guilty man.
In tbe same issuo with the interview quoted in the pre-

ceding paragraph appears a heading "Day's Crimes and

Courts' Leniency." The following is a typical item

:

Ma«ti.v Ryax, Alus "Martin Bovi*"

Arrested December 28, 1921, for homicide. Free on $1,000

bail. As Martin Boyle had been arrested on July 22, 1921, for

grand larceny and then got oat on bail, making possible the

second charge.

Looked at with the critical eye of the lawyer what does

it show >. Merely that a man released on bail, as by the

constitution he must be, has been accused of another of-

fense, apparently on very slight proof judging from the

amount of bail required on a homicide charge. Hut the

reiteration of such statements produces in the mind of

the average laymen a belief that the grautihg of bail to

accused persons is the means of turning criminals loose

to prey on the public with impunity. Illustrations might

be multiplied, but to those who can look at the situation

from a calm and legal viewpoint they arc needless, while

to others they are useless. It is doubtless true that many
improvements can lie made in our methods of dealing

with crime in the large cities, and perhaps out of this

agitation some improvements will come. Hut neither a

frightened populace nor an uninformed lay press can give

any constructive help. It is for the lawyers of the country

to take up the situation, disregard its hysteria and its

merely passing phases, and devise means to assist more
effectively those of criminal antecedents who are disposed

to reform and to detect and punish more certainly and

quickly those bent on criminal pursuits.

The causes of crime arc deep seated and various. Hut
passing these and dealing with crime rampant, it is cer-

tainty of detection which deters from crime. Where crime

flourishes it is becnuse few criminals are captured. It is

not humane prison conditions and the possibility of earn-

ing a parole by good conduct which tempt men to commit
crime, but tbe belief that crime may be committed without

detection, a belief which a comparison of reported crimes

with convictions in any city goes far to confirm.

Incidentally, it cannot bu emphasized too frequently

that crime has causes as definite as those of disease, and

probably the greatest single cause at the present time is

unemployment, with the high cost of living a close second.

W. A. S.

INJUNCTIONS IN LABOR DISPUTES

Tin: recent decision of a Xew York court whereby an
association of employers known as the Cloak, Suit and
Skirt Manufacturers Association was enjoined from put-

ting into effect the piece-work system contrary to the terms
of a contract theretofore made with their employees, marks
another milestone in the legal history of (he ever recurrent
struggle between capital and labor. Thus we find the
striking employee joining the ranks of employers, work-
ing employees, and tbe public, the three, other parties con-

cerned, all of whom have had Recourse to this equitable

weapon. The employer has so often made use of this

weapon in disputes with striking employees that a fairly

well defined legal scope has been established governing its

issuance and the extent of its operation. Even the non-
striking employee has had recourse to this "flexible reme-
dial power of a court of equity" as Chief Justice Taft so

aptly terms it in a recent decision. This rather novel use
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of the injunction in labor disputes occurred in North

Carolina, where the Superior Court of Raleigh granted nn

injunction against picketing and intimidation by strikers

at the instance, not of the employer, but of persons desir-

ing to work, who alleged that they were threatened and

harassed in their efforts to do so.

Still another party to these disputes between capital and

labor has found protection in the injunctive power of a

court of equity, and this party is no less than the United

States Government. In the Debs case which arose oiu

of the American Railway Union strike of 1894 Uncle

Sam called on the court* to enjoin the strikers from inter-

fering with the mails or goods shipped in interstate com-

merce, which call was duly heeded. In a measure the party

seeking protection in that instance was the public, the

party who during such troubles and thereafter really bears

the burden and pays the costs.

Supine though the great American public may have

been in the past and to some extent still is, yet it is slowly

awakening and making its power felt, so that now a strike

or a lockout that fails to secure a favorable judgment
at the bar of public opinion is almost surely doomed to

failure. Not content, however, with the somewhat tardy

results attendant on the manifestation of public opinion,

the public in at least one instance has taken a hand in

labor disputes far exceeding the comparatively mild action

taken in the Debs case. In one state of the Union, Kansas,

the public has created for itself a special court known as

the Court of Industrial Relations, which it has endowed
with all kinds of {towers over the employer and the em-
ployee to the end that the public may not suffer when
these two fall out. The industries affected by the act

creating the court, and they include practically all which
((inch the daily lives of the people, from public utilities

to the manufacture and distribution of fuel, food and
clothing, are declared to bo affected with a public interest

and therefore subject to the supervision of the state for

the purpose of preserving the public peace, protecting the

public health, and preventing industrial strife, disorder

and waste, and securing the orderly conduct of the busi-

nesses directly affecting the living conditions of the people

of the state and the promotion of the public welfare. It

is further declared that such businesses shall be operated

with reasonable continuity and efficiency in order that

the people of the state may live in peace and security, and
bo supplied with the necessaries of life. To this end all

persons, including employers and employees, are forbidden

to hinder or delay the continuous operation of the busi-

nesses affected. The Industrial Court is given the power
to fix Wh the wage of the employee and the return on

capital invested, which the act creating it declares shall

be fair and reasonable in both caseg. While acknowledging

the right on the part of employees to strike, the act forbids

any conspiracy on the part of employees to quit their

employment for the purjK>se of burdening, hindering, de-

laying or suspending the operation of any of the indus-

tries concerned, and specifically forbids any person to

engage in what is known as "picketing," or to intimidate

by threats, abuse, or in any other maimer, any person with

the intent to induce him to <|iiit his employment or deter

him from accepting employment. Here the public has
asserted its right with a vengeance, compared to which
the injunctions granted by the courts are as a halting

request. That the Kansas method of dealing with capital

and labor, employer and employee, however much it may
savor of state socialism, .and run counter to our ideas of

personal rights and liberties, is finding favor among the

other states is evidenced by the fact that bills have been

introduced in the legislatures of several states looking to

similar regulations.

The fourth and last interest to avail itself of the injunc-

tive weapon in labor disputes is that of the striking em-

ployees themselves, thus completing the circle, all parties

being present. In the past the voice of labor has been the

loudest and most persistent in its condemnation of the in-

junction as a means of coercion in labor disputes, and the

phrase '"government by injunction" has been bandied about

by labor leaders and politicians seekiug the labor vote as

the iniquity of iniquities.

The decision in the Garment Workers* case has created

an unusual amount of comment among the press of the

country, not so much because of any novelty in the prin-

ciples announced or of a new precedent set, as because of

the fact that it is the first instance where labor has sought

the aid of the courts to restrain a combination of employers

from violating alleged rights. It has taken a leaf out of

the enemy's book, captured his guns and trained them on
him. Under the heading "Labor Discovers the Law1" the

New York Herald says editorially:

The legal remedy for wrongs in the world of labor has always

boon ready for the injured to take; but, as Justice Wagner says,

"heretofore the employer alone has prayed the protection of a

court of equity against threatened irreparable jicts of the em-

ployee." That was not the fault of the law, which does not

know the employer from the employed. It was the fault of a

distrust sowed for many years in the minds of organized labor

by its own false friends. The present ease, in which Justice

Warner holds that the Cloak, Suit and Skirt Manufacturers

Association broke its contract with the International Ladies'

Garment Workers t'niun, should open the eyes of the rank and

tile in organized labor to the fact that the laws are tor them

as well as for their employers. For years they have heard the

courts maligned by labor agitators, who shouted that courts were

places from which "government by injunction" issued. Now the

workers find themselves in possession of one of those dreadful

injunctions. It enjoins their employers from further abrogating

the broken eontraet. It opens the way for an employees' suit to

recover damages. It shows the men and women of organized

labor that tliey may find in the courts the justice which never

can be attained through violence and disorder. As might have

been expected, some of the labor agitators do not like the emphasis

which Justice Wagner's decision has put upon the fact that

"equity is open to employer und employee alike." Even Morris

Hillquit, who is one of the counsel for the winning union, "declines

to be converted to the opinion that court injunctions are the

proper method of adjusting industrial disputes, and is reported

as saying: "Organized labor will not become reconciled to the

use of injunctions in labor disputes beenuse it may occasionally

serve their own ends. Injunctions against employers can never

he as drastic and deadly as those issued neaiusi workers. When
an employers' association is restrained from holding meetings

in furtherance of a conspiracy to induce a breach of agreements

with workers the members of the association, comparatively small

in number, can find hundreds of ways of circumventing the

prohibition. Dut when large masses of strikers an enjoined

from meeting and orderly picketing it is a death thrust to their

struggle. One of the principal merits of the precedent established



Kebruarv, 1922.
J LAW NOTES 209

in the present suit is that it will tend to make injunctions less

popular with employers. I hope it will lead to a radical limita-

tion and eventually tie complete abolition of judicial interference

in labor disputes by means of the injunction."

This view will hardly coincide with that of those not so

wedded to the rights of a class.

The court also recognized the novelty of the situation

and called attention to it in its opinion, saying:

While this application is novel it is novel only in respect that

for the first time an employees' organization is seeking to restrain

their employers' organization from violating a contractual obliga-

tion. It is elementary and sometimes requires emphasis that the

door of o court of equity is open to employer and employee alike.

It is no respecter of persons, it is keen to protect the legal right*

of all. Heretofore the employer alone lias prayed the protection

of n eourt of equity against threatened irreparable illegal nets

of the employee. Hut mutuality of obligation compels a mutuality

of remedy. The fact that the employees have entered Equity's

threshold by a hitherto untraveled path does not lessen tlieir rights

to the law's decree. Precedent is not our only guide in deciding

these disputes, for many are worn out by time and made useless

by the more enlightened and humane conception of social justice.

That progressive sentiment of advanced civilization which has

compelled legislative action to correct and improve conditions

which a pro|H>r regard for humanity would no longer tolerate,

cannot he ignored by the courts. Our decisions should be in

harmony with that modern conception and not in defiance of it.

The point at issue in the Garment Workers' ease was
the violation hy the employers of a contract theretofore

made with the nnion which provided for a week's work
of so many hours, by substituting what is known as the

piece-work system. After reviewing the history of the ne-

gotiations between the employees and employers, resulting

in the contract to discontinue the piece-work system and
establishing the week's work system, which contract was
still in force, and by its terms was to continue for another

six months, the court said:

Heing persuaded by the proof adduced that the contract with

its modifications was in force on October 25, 1021, the resolution

adopted by the defendant association on said date contemplated

a material breach of said contract. Further, such contemplated

breach was carried out, for on the appointed day (November 14,

1921), the members of the association reestablished the piecework

system in their factories. Since (he members of defendant associa-

tion were by the by-laws bound to and did enrry out the directions

of the association to repudiate its legal obligations, the act

constituted a conspiracy. Is, under the circumstances, a court

of equity helpless to give succor to plaintiffs T I think not. It

cannot be seriously contended that the plaintiffs have an adequate

remedy at law. That the damages resulting from the alleged

violation of the agreement would be irremediable at law is too

patent for discussion. There are over 50,000 workers whose rights

are involved and over 300 defendant organisations. The contract

expires within six months, and n trial of the issues can hardly

be had within that time. Tt is unthinkable that the court should

force litigants into a court of law. A court of equity looks

to the substance and essence of things, and disregards matters

of form and technical niceties.

A mandatory injunction was granted restraining the asso-

ciation of employers from carrying out the change in the

method of work and further commanding them to abro-

gate the resolution putting the piece-work system into

effect. While this order purports to restrain the employers

from conspiring in any way to breach the contract thereto-

fore existing with their employees, it recognizes that the

contract has already been broken and orders its re-estalv

lishtuent. Tn effect it is nothing more or less than ordering

an employer to re-employ a striking employee under the

terms and conditions of a contract which the employer

had broken.

Aside from the interest this decision has created be-

cause of the novelty involved in the act of labor enjoining

capital, it is of much interest to lawyers because of the

legal principles involved. We have become so accustomed

to the injunction as a restraint on the excesses of striking

employees, when invoked for such purposes, that at first

blush one is apt to say, "Why not '. What is sauce for

the goose is sauce for the gander." And this would un-

questionably be true if the acta of the employers sought

to be retrained were the same or of the Baine nature

us those at which the injunction against the employee has

heretofore been aimed, but are these acts the same f In

the case under discussion the employers had broken a con-

tract, in fact they had conspired to break it, but the breach

was an accomplished fact, the purposes of the conspiracy

had been put into effect, and the injunctive relief was not

sought to prevent a breach of contract but to compel the

,

|tcrfonnance of a contract already breached. To the legal

I
mind such a proposition at once brings up the limitations

I on the jjower of a court of equity to compel the specific

performance of a contract, one of which limitations denies

this power where the contract involves personal services.

If the decision of Judge Wagner is sound, if a court may
by mandatory injunction compel an employer to reinstate

striking employees under the conditions as to wages and

work prescribed by a contract formerly existing Itetwcen

i them, if as Judge Wagner very proj>er]y declares, the door

: of equity is open alike to employer and employee, why
cannot the court order the employee to go back to work
when he has broken his contract ? Can a eourt of equity

rotn|H*l a man to employ anyone against his will? If so,

cannot it also compel a man to work for another against

|

his will i The obvious answer to both of these questions

i

is no. For instance, at the time the garment workers'

strike was in progress there was also in effect a strike

conducted by the members of the milk drivers' union of

New York, "declared for the pur|>ose of forcing the em-

ployers to grant an increase in wages. According to the

press reports the men were working under a contract which

they had voluntarily made with their employers, which

provided a certain wage, and which still had some time

to rim. Without any justification other than the desire

for more money, the men on the refusal of the employers

to grant the increase, deliberately broke their contract and
quit work. The parallel is perfect. The garment em-
ployers, according to the press, did exactly the same thing.

Now who for a moment would concede that a eourt could,

under the guise of restraining the employees from conspir-

ing to break a contract already broken, compel these

drivers to return to work under the old contractual condi-

tions? Certainly no lawyer. Yet this is what the court

has done in the garment workers' case—compelled the

employer to reinstate his striking employees under the

working conditions prescribed by the broken contract. So
we see that it is not exactly a case of sauce for the goose
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and sauce for the gander. The right of a man to work
and to determine for whom and for what wages ho will

work is purely personal, and subject alone to his own
control. So the right of an employer of lubor to determine

whom he will employ and what lie will pay him for his

services is likewise unquestioned. That the two may agree

as to the terms and conditions under which the work shall

be performed is only saying that they may exercise the

right common to us all, the right of contract Should

this contract be broken by either party, the law provides

a remedy, likewise common to both parties, hut that rem-

edy does not consist in specific performance of the con-

tract

That the right of a man to work for whom and tinder

what terms he pleases may be exercised singly or through

association with other workers whereby he can sell his skill

and energy to better advantage is equally well settled as

is the right of employers to combine for their mutual

welfare. Theoretically these rights are absolute but like

all other personal rights they ure subject to the limitations

and prescriptions which accompany membership in society

and which is well expressed by the maxim "Sic utere tun

ut turn alienum tacdas." that is to say. so use your own
rights as not to infringe on those of others. It is in the

effort to prevent the encroachment forbidden by this

maxim that recourse is had to the courts and their equitable

power to restrain an individuul or a group of individuals

from an alleged infringement on the rights of others in hi*

or their attempt to enforce the right to work or give work.

But to say that either the employer can compel the la-

borer to work or that the laborer can compel the employer

to furnish work is to go farther than the courts have yet

attempted, though the decision of the New York court

under discussion approaches perilously near to such a

command, if it does not actually reach it.

That labor may be enjoiueil from the exercise of certain

methods to enforce their right to work under fixed terms

and conditions is well settled. The law reports abound

with cases wherein labor unions and individual mem tiers

of such unions have been forbidden to indulge in certain

practices in their effort to compel the employer to give

them work on terms alleged to be necessary for their

welfare. Of particular interest in this connection is a

recent case decided by the Supreme Court of the United

States, American Steel Foundries v. Tri-City Central

Trades Council. 25G IT. S.— . This case involved a con-

struction of section 20 of the Clayton Act whereby courts of

equity are forbidden to grant an injunction, first against i

recommending, advising, or persuading others by peaceful

means to cease employment and labor; second, against at-

tending at any place where such person or persona may
lawfully be for the purpose of peacefully obtaining or com-

municating information, or peacefully persuading any

person to work or to abstain from work; third, against

peacefully assembling in a lawful manner for lawful pur-

poses. This act the court declares to be merely declaratory

of what was the best practice always, and then takes up
the question as to how far a court may go in restraining

striking employees from interfering with others seeking

or engaged in employment. Chief Justice Taft in an elab-

orate opinion lays down the rulo governing such cases as

follows: "A restraining order against picketing will ad-

vise earnest advocates of labor's cause that the law docs

not look with favor on an enforced discussion of the merits

of the issue between individuals who wish to work, and
groups of those who do not, under conditions which sub-

ject the individuals who wish to work to a severe test of

their nerve and physical strength and courage But while

this is co, we must have every regard to the congressional

intention manifested in the act, and to the principle of

existing law which it declared, that es-employecs and
others properly acting with them shall have an opportun-

ity, so far as is consistent with peace and law, to observe

who are still working for the employer, to communicate
with them, and to persuade them to join the ranks of his

opponents in a lawful economical struggle. Regarding as

primary the rights of the employees to work for whom
they will, and, undisturbed by annoying importunity, or

intimidation of numbers, to go freely to and from their

place of labor, and keeping in mind the right of the

employer, incident to his property and business, to free

access of such employees, what can be done to reconcile

the conflicting interests if Each case must turn on its own
circumstances. It is a case for the flexible remedial power
of a court of equity, which may try one mode of restraint,

and, if it fails or proves to be too drastic, may change it.

We think that the strikers and their sympathizers engaged

in the economic struggle, should be limited to one repre-

sentative for each point of ingress ami egress in the plant

or place of business, and that all others be enjoined from
congregating or loitering at the plant or in the neighbor-

ing streets by which access is had to the plant; that such

representatives should have the, right of observation, com-

munication, and pcrsuasiou, but with special admonition

that their communication, arguments, and appeals shall

not be abusive, libelous, or threatening, and that they shall

not approach individuals together, but singly, and shall

not, in their single efforts at communication or persuasion,

obstruct an unwilling listener by itnjwrtunate following or

dogging his steps. This is not laid down as a rigid rule,

but only as one which should apply to this case under the

circumstances disclosed by the evidence, and which may
be varied in other cases. It becomes a question for the

judgment of the chancellor, who has beard the witnesses,

familiarized himself with the locus in quo, and observed

the tendencies to disturbance and conflict. The purpose

should be to prevent the inevitable intimidation of the

presence of groups of pickets, but to allow missionaries."

It will be noticed that the chief justice sjieaks of the

rights of the employees to work for whom they will as

primary, and if the law is applicable alike to employer
and employee as properly asserted by the court in the

Garment Workers* case then the right of the employer to

hire whom he will and on what terms he will is equally

unassailable. As was said in Hiichman Coal A Coke Co.

v. Mitchell. 21.1 I
'. S. 2L»i«: "That the plaintiff was acting

within its lawful rights in employing its men only upon
terms of continuing nonmembership in the United Mine
Workers of America is not open to question. Plaintiff's

repeated costly experiences of strikes and other interfer-

ences while attempting to 'run union* were a sufficient

explanation of its resolve to run 'non-union.' if any were
needed. But neither explanation nor justification is

needed. Whatever may be the advantages of 'collective

bargaining.' it is not bargaining at all, in any just sense,

unless it is voluntary on both sides. The same liberty

which enables men to form unions, and through the union

to enter into agreements with employers willing to agree,
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entitled other men to rcraaiu independent of the union and

other employers to agree with them to employ no man who
owes any allegiance or obligation to the union. Tn the

latter case as in the former, the parties arc entitled to be

protected by the law in the enjoyment of the benefits of

any lawful agreement they may make. This court re-

peatedly has held that the employer is as free to make
non-membership in a union a condition of employment,

as tho working man is free to join the union, and that this

id a part of the constitutional rights of personal liberty

and private property, not to be taken away even by legis-

lation, unless through some proper exercise of the para-

mount police power."

That an injunction may be granted to rest rain others

from persuading a party to a contract to breach it is well

settled; and that equity may even restrain a pnrty to a

contract from breaching it has been held in some instances.

Furthermore there arc certain .contracts which equity will

compel a party to perform after an attempted breach

thereof, but there is no case on record where equity lias

attempted to compel the performance of a contract calling

for personal services, and, if the decision in the garment

workers' case does not amount to thai, as said before, it

is so perilously near it as to arouse grave doubts as to its

soundness ami its ability to stand the test of appellate
I

scrutiny. Aside from the legal aspect of the case, however,

it would seem a pity for the employee to lose, as in this

instance, according to the press, the employees had won
a verdict before the bar of public opinion, and are entitled

to redress of Borne nature. On the other hand, the milk

drivers' strike, mentioned before, was condemned by public

opinion, and the news reports tell us that the strikers are

now seeking their old positions under the old terms and
are condemning tho leaders who led them into an unjusti-

fied strike.

While the only logical conclusion seems to be that a

court of equity can neither compel the employee to work
;

nor the employer to hire against his will, there is a higher

power that might do so. Since personal rights have been

swamped by the advancing wave of police power it is prob-

able that a state could pass a law investing the courts with
such power, and in fact it has already lx-en done in one
instance, as witness the Kansas situation, supra. If these

hibor troubles had occurred in Kansas we suppose the

court would have made short work of it and sent the em-
,

ploying garment maker to jail along with the striking
'

milkdriver, but occurring as they did in New York we
must look to the established doctrines governing injunctive

jurisdiction, and to say the least, Justice Wagner's order

when considered in that light is questionable.

Minok Bkoxacou.

THE HAGUE RULES 1921

Is the seventh of the resolutions passed by the International

Law Association in their meeting: at the Hague on the 3rd Sept..

1921, the Maritime Law Conimittoc had expressed their wish

that the adoption of tho rales' should be secured so as to make
the same effective in relation to all transactions originating after

|

the 31st Jan., 1022. Steps were almost immediately taken by J

those who had participated in the Hague Conference to bring

the rules before the mercantile community in Great Britain and
|

to obtain an expression of opinion from those for wbose benefit

tbe work was undertaken and achieved at the Hague.

Generally speaking, their reception in Great Britain has been

a favorable one. There have been criticisms. These arc un-

avoidable. In matters of this magnitude, where through interna-

tional co-operation not only various systems of law liavc to be

conciliated, but also tbe practice prevailing in various classes of

trade have to be harmonized, it is obvious that success can only

be attained by compromise, and compromise necessarily leaves

eertain people dissatisfied who consider that in the giving and

taking they have been singled out for the former prerogative.

The rules aim at being a code for all trades in all countries

containing provisions of ao general a character as being ac-

ceptable as a minimum upon which sjiecial trades may base any

s|»ccial conditions which prevail in special circumstances. The

great demand for regulation came from those skippers whose

transport requirements are mainly provided by the so-called

liners, that is to suy, regular hues of steamships laden with

general cargo of u great variety, all of wtiich is carried tinder

the same conditions and regulations in bills of lading, and where

it is practically speaking impossible for a single shipper to make
a contract of affreightment of his own.

To them tlic Hague Kales 15»21 were most welcome. Those

district* where the demand for liner accommodation is greatest

were tbe first to adopt tbe Kules. We find resolutions to that

effect passed by the Chambers of Commerce of Manchester, Bir-

mingham, Coventry, Sheffield, Bradford, Liverpool, Aberdeen,

Dundee, Kdinburgh, and Blackburn. Other Chambers of Com-

merce did not pass any resolutions themselves, but participated

through their delegates at the meeting of the Associated Chambers

of Commerce held at Sheffield on the 20th Oct., 1921, in passing

the following resolution, viz.: "That the Association of British

Chambers of Commerce records its approval of the rules to be

known as The Ilague Rules 1921, denning the risks to be assumed

by sea carriers under bills of lading which were drawn up and

unanimously agreed upon by the Maritime Law Committee and

ddopted by the International Law Association at the Hague
Conference on the 3rd Sept., 1921. Further, that tbe Association

believes that the international application of these rules will

groutly facilitate trade between all countries, and urges all con-

cerned in the United Kingdom to endeavor to secure their universal

and exclusive use."

Those who voted against could not be counted antagonists.

They were mainly of opinion that time should be allowed for

more careful consideration, like tl>e delegates of the Glasgow

Chamber of Commerce. Soon afterwards the Council of that

Chamber appointed a committee for the consideration of the rules

and to report.

The rules were farther accepted by the Manchester Association

of Importers and Kxporters, the Manchester Cotton Association,

the Manchester Marine Insurance Association, the sub-committee

set up by the Liverpool United General Produce Association and

the Council of Tobacco Manufacturers of Great Britain and

Ireland.

Tboy were sympathetically received by the British National

Committee of the International Chamber of Commerce and the

British Imperial Council of Commerce, and have since obtained

the sunction of tho executive council of the International Chamber

of Commerce.

The rules were equally welcome to tbe bankers. Their institu-

tions might be compared with a clearing boose where these

negotiable documents in their thousands, covered with innumerable

clauses in small type have become tbe nightmare of the men on

whom the burden rests to finance tbem. Bankers have more
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than any others felt the necessity of simplification and standard-

ization of bills of lading, and the rules which their delegates

at the Hague Conference had assisted no much in framing, were

unanimously approved by the British Bankers Association.

The underwriters, whose interests are less involved, approved

o.' the rules for similar reasons, and resolutions for their adoption

were passed by the Institute of London Underwriters, the Liver-

pool Underwriters Association, Lloyds Underwriters, the Com-

mittee of Management of the Association of Underwriters, in-

surance broken at Glasgow, and the Manchester Marine Insurance

Association.

L<«8 enthusiasm was cvinred from other quarters.

The special trades whose cargoes are mainly carried in bulk

and who, on account of the similarity of interests, are accus-

tomed to combine all traders in their particular claw, had not felt

Uw necessity of international regulation by general rules. Moat

of them arc of an international character themselves. The regula-

tions which have been agreed between them and the shipowners

are mostly contained in charter-parties, and in their combined

organization they are able to obtain from the shipowners con-

siderations of wants which regard all members of (heir trade.

It was not surprising to find that the satislaction felt by the

members belonging to these classes with existing condition* should

render them suspicious of any endeavor lo extend general regula-

tions to their trade as well. Special provisions fitting in with

their particular trade had with some difficulty been obtained from

the shipowners, and the adoption of any rule* which had not

yet stood their test in practice might—in their feeling—jeopardize

their own organization. In the opinion of some trade* this

difficulty might be obviated by legislation which would be com-

pulsory for shipowner*. Others, especially the timber trade,

could not be conciliated by this outlook of compulsory adherence,

and preferred to hold aloof from the Hague Rules altogether.

It is a curious coincidence that in 11)10-11 a similar attitude

luid been taken by the timber trade against the Canadian Water

Carriage of Goods Act UUO. Their opposition against the Act

was so great that in 11)11 an amending Act was passed wliereby

the timber trade was excluded from the provisions of the 1910 Act.

Of course, fear oE the unknown can only he overcome by

experience and practice. Once the rules have been made effective

and once their effect has been felt for a number of years and

tested in a number of eases, Ihey will be better understood. It

may be expected that gradually one after another the smaller

objections will lie silenced or solutions found, ami that this will

end in the universal adoption of a code which ha* lor so long

vainly been wanted.

The desire for legislation is more difficult to contend with. The

distrust of shipowners as a class, who—mainly through their

clubs—succeeded in gradually extinguishing their responsibilities

as common carriers, the existing legislation in the United States

of America and a number of colonies and the successful work

of tlie Imperial Shipping Committee has convinced a number

of cargo owners in Great Britain and abroad that legislative

measures only can restore the balance and oompulsorily modify

existing conditions.

This fallacy is not so obvious. To those who only think

imperially and to whom English common law seems an ascertain-

able measure, it may seem desirable to sacrifice elasticity to the

legal sanction which voluntary agreement and custom seem to

lack. They overlook the manifold customs which ore observed

and adhered to in mercantile circles with greater tenacity than

any legislative measures ever can hope to attain. They are

unconscious of the fact that the creation by legislative enactment

of self-contained rules can only be achieved when once trade

customs have established the rules and legislation simply turns

into a codified form what has been observed from time immemorial

by the commercial community.

The Canadian Act which served as a basis to the Hague Rules,

contains prohibitive measures to prevent shipowners from con-

tracting out of certain liabilities as eommon carriers by water.

The provisions of the Act are not exhaustive, and a reference

to the Act in a bill of lading is no more than a reference to a

legislative measure. If this method were assumed in all maritime

states the references in a bill of lading would almost be of as

great a variety as the present negligence clauses. An international

convention—which might overcome variety of legislation, but

would not check the variety of jurisdiction in the interpretation

of its provisions—would, in order to meet with international

agreement, have to abandon the prohibitive character of existing

legislation and follow the positive language of the Hague Rules

in constituting a real code, complete in itself and set forth in

language which is both complete and precise.

The Hague Rules framed by mutual agreemont, backed up by

experience—once they are put to the test—would (iu the language

of Sir Xorman Hill) "place the bill of lading on a similar

footing as n Irill of exchange by inserting in the document itself

certain definite rights to which the holder will be entitled as

against the shipowner, and of which he cannot be deprived by

any agreement or arrangement entered into between the original

shipper of the goods and the shipowner."

The fears of the special trades manifested themselves especially

in the discussions at the London Chamber of Commerce, which is

coin|>osed of a greater variety of trades than any other Chamber

of Commerce in the Kingdom. While the Australasian Trade

section, the South African section, the Marine Insurance sub-

section, the West African section, the Green Fruit and Vegetable

seel ion, the Merchants section, the East Indian section, and the

Canned Goods section, declared themselves in favor of the Hague

Rules, objection was taken by the timber trade, the corn trade,

and by the East Indian oil and seed trade, who mainly /stood

for legislation. The result was a compromise, which was reflected

in the resolution "to recognize the Hague Rules as a basis for

the settlement of the respective liabilities and rights of shipowners

and merchants under bills of lading."

The shipowners who had been waiting for an expression of

opinion on the part of the cargo interests had an opportunity

to manifest their willingness to full in with their customers' wishes

at the International Shipping Congress which was held at the

Victoria Hotel in London on the 23rd-25th Nov., 1921. From

the very commencement British shijKiwners had been opposed

to legislative interference with their contractual relations in bills

of lading and this attitude had been maintained all through.

Yet difference of opinion was not excluded from their dis-

cussions. Similar objections as those of the cargo owners, were

forthcoming from those shipowners who are engaged in special

trades, whose vessels are tramp steamers mainly engaged in carry-

ing cargoes' in bulk on charter-parties which, in their particular

sphere, have long been settled between them and their customers.

Why interfere with those who are content T

Obviously the Bpirit of compromise for the sake of uniformity

needs strong inducement to overcome the lethargy of vested in-

terests. Vet the North of England Steamship Owners Association

at an early date declared itself ready to make the Hague Rules

effective, and at the International Conference the British steam-

ship owners showed n united front in favor of them.

Similarly the delegates of Sweden and of Holland declared

unreservedly to be willing to give effect to the rules after the

31st Jan., 1922.
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Greater variety showed itself among tbe other nationalities.

The French owners wanted sanction of tbe rules by an inter-

national convention. The example of the Peace Conference and

iUt recent convention!) seemed too attractive to their minds and

paused them to overlook the comparative ease of settling united

interests in a more or lew one-sided manner.

The Norwegians wanted longer lime for consideration. The

Italians and Japanese objected to the limitation of shipowners'

liability for the Ions or damage to £100 per package or unit,

which was—on the part of the Italian delegates—maioly based

on the debased rate of exchange. As, however, the condensation

will be payable in tbe same currency in which the freight has

been paid, this difficulty seems to rest on a misunderstanding.

The delegates from the Cnited States of America seemed

sanguine as to the possibility of bringing the Ilarter Act into

harmony with the Hague Rules. On the other hand the Australian

and Canadian representatives were very reserved on this point.

Tbe fact that since the passing of the Canadian Water Carriage

of Goods Act in 1910 no litigation in respect of the provisions

uf that Act ha* been recorded in the Canadian Law Reports is,

of course, a great inducement for Canadian owners to consider

their legislation beyond the necessity of improvement. This

phenomenon becomes, however, less remarkable if one observes

that the Canadian Act only applies to »hip* carrying goods

"from" any port in Canada, citlier to any other port in Canada

or any port outside Canada.

The amount of litigation which followed the passing of the

Ilarter Act, not only in the Cnited States ot" America but also

in England, France, and other countries, was to a large extent

due to the fact that the Harter Act applies to "any vessel

transporting mereliandise or property from or between ports of

the United States of America and foreign ports," and to the

resulting conflict of the American provisions with the common
and codified laws of other countries.

It also became customary in the United Slates of America not

to revise the existing negligence clauses, but to continue tlicm

and even to add to them, leaving it to the courts of law to

interpret !)>e Act, nnd lo decide in how far their special provisions

clashed with those of the Art.

The Canadians themselves explain the absence of litigation from

the fact thai—contrary to the practice under tbe Harter Act

—

the provision* of their Water Curriafie of Good* Act had been

observed in practice long before they were embodied in a legisla-

tive measure, which seems an eloquent iieroration in favor of

rendering the Hague Rules effective in practice.

The resolution which, in the end, was passed by the Conference

runs as follows: "That the Conference, representative of the

shipping industry in every part of the world, which has had

before it The Hague Rules lifJl, recently adopted by the Inter-

national Law Association for submission to the various interests

concerned in bill* of lading, is ol opinion that the interests of

trade and commerce are best served by full freedom of contract,

unfettered by Slnte control: but that in view of the almost

unanimous desire manifested by merchants, bankers, and under-

writers for the adoption of the Hague Rules, this conference

is prepared to recommend them for voluntary international ap-

plication, if ami so far as necessary for adoption by international

convention between the maritime countries, Italy and Japan re-

serving the right to raise questions on the rule which prohibits

the shipowner fixing a limit of liability below £100 per package."

Thongh carefully worded and in the form of a compromise its

character is no doubt in favor of the rules, and it only needs a

strong lead gradually to make all parties fall in and try the

effect of what is universally wanted and what in practice will

restore the ancient "customs of tbe sea."

Will that lead be forthcoming? It was mooted that tbe British

shipowners' required a stronger expression of opinion on the part

of the cargo interests, a more or less direct invitation to issue

bills of lading subject to the Hague Rules either in substitution

of, or in addition to, tbe existing clauses on bills of lading. After

the resolutions which have been passed it seems pretty obvious

that a move on the part of the "liners" would bring matters in

train.

From the interview which apjieared in Lloyd's List of the 7th

Dec., 1921, it seems clear that the Chamber of Shipping of the

Cnited Kingdom is taking the matter in hand, and through its

Documentary Committee is considering the alterations necessary

ii. any of the Clumber of Shipping Charters and Bills of lading;

that further tbe liner companies are discussing the best form of

inserting the provisions of the Rules in bills of lading. In the

common interest it is to bo hoped that they will avoid tbe vicis-

situdes of the clause paramount as evinced by American bills

of lading under the Hurler Act—W. R. BisscW, in London

I.a* Times,

Cases of Ji

Li.iuit.iTY or Bank fok Deposit Reckivbp dy Kmployek After
Ban-kino Houkn.—In Farmers' Bank ft Trust Co. r. Bosbears,

231 S. W. 10. the Arkansas Supreme Court held that a bank

was not relieved from liability for a deposit made after banking

hours where it apjteared to be its custom to receive deposits at

thai time for the accommodation of customers. Tbe court said:

"The contention of appellant's counsel is that the court should

have given a peremptory instruction for the reason that the

undisputed evidence shows that the money was received by the

bank's employees, if at all, after banking hours, when there was

no ollicer to receive such deposit, and also the fact that the

undisputed evidence shows that appellant waited an unreasonable

lentil 1 1 of time before he made objection to the statement sent

to liim omitting this dejiosit. We think the contention of counsel

in lM)th respects is unfounded. There is testimony tending to

show that it was the custom of the employees of the bank to

receive deposits in the bank after the usual banking hours for

the purpose of accommodating belated customers. Tbe tes'tiinony

also warranted a submission of the issue as to whether or not

(lie objection made by appellee to the statement of his account

was within a reasonable time. The rule approved by this court

in several < nses was stated by the Supreme Court of the United

States in U-alber Mfgrs.' Nat. Bank r. Morgan, 117 I". S. 96,

2!) I., ed. 811, 0 Sup. Ct. Rep. 057, as follows: "While no rule

run be laid down that will rover every transaction between a

bank and its depositor, it is sufficient to say that the letter's

duty is discharged when he exercises such diligence as is required

by the circumstances of tlie particular case, including the rela-

tions of the parties, and the established or known usages of

blinking business."

IXFBKKXtF Or lXTKNT TO KlI.U WllKRE DkaTK IS CaHSKP BY

Striking <»• Hum with Fist.—It seems that no inference of

an intent to kill is warranted from the striking of a person

on the head with the fist, although death results, so as to constitute

murder. It was so held in People v. Crenshaw, 298 III. 412, 131

N. K. "»"<!, reported and annotated in 15 A. L. R. 671, wherein

the court said: "The circumstances which distinguish murder

from manslaughter have been passed upon by this court in many
cases. Malice necessary to constitute a killing murder is presumed iOO9S1
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where the act is deliberate and is likely to be attends with

dangerous or fatal consequences. Perry t>. People, 14 111. 486;

Friederieh v. People, 147 Jll. 310, 35 N. E. 472. Death or great

bodily barm must be the reasonable or probable consequences

of the art to constitute inurder. Adams t'. People, 100 111. 444,

50 Ami. Hep. 617, i Am. (.'rira. Rep. 351; Dunaway r. People,

110 111. .333, 51 Am. Kep. 686, 4 Am. ('rim. Kcp. fiO; Crosby r.

People, 137 111. 325, 27 X. E. 49. The striking: ot a blow with

the list on the side of the fare or head is not likely to be attended

with dangerous or fatal consequent**, and no inference of an

intent to kill is warranted from the circumstances, disclosed by

the proof in this case. The act of defendant in striking deceased

was unlaw t'nl, but it is clear from the evidence that it was not

delivered with the intent ol causing death. The people contend

that proof of defendant's statement to deceased that, if he would

go with him, he would kill him, or tliat. for two cents ho would

kill him right there, shows that the intent of the defendant was

murder. Even though it may be said to indicate a desire on the

part of defendant to take the life of deceased, his act in striking

with the bare fist was not committed for the pur]>ose of carrying

into effect any intention of that kind which the defendant may

have had in mind. Tlie defendant is presumed to have intended

the reasonable and probable consequences of his act, but, death

not being a reasonable or probable consequence of a blow with

the bare fist, be is not presumed to have intended it to produce

that result, and, if he did not, the crime would be manslaughter,

and not murder."

Statement by Prosecuting Attosuiey as Phjvilbged Com-

MlMOATtO.v—In Stivers r. Allen (Wash.) 1!W Pae. tM>3, it

was held that a statement made by a United States district

attorney to a person in liis office, in the presence of a Federal

secret service officer, to the effect that such person on a certain

date had a seditious circular in his possession, was an absolutely

privileged communication. The court said: "It is elementary in

the law of slander that 'defamatory words, uttered only to the

person concerning whom they arc spoken, no one else being

present or within hearing, arc not actionable. hecnti*e it is neces-

sary as an invariable rule that there be a publication of the

defamatory words to someone other tban the person defamed,

to render the same actionable.' 17 R. C. L. 315. It seems plain,

therefore, that we have liere a case wherein one officer of the

government used language in the presence of another officer of

the government—no one else being present or within bearing,

in so far as we arc concerned with the question of the publication

of sueh language—indicating his belief that appellant had in

his possession a 'no-conscription circular' under such circum-

stances as to suggest a violation of the Federal statutes providing

for the punishment of seditious conspiracy; both oll'ieers acting

together to a common end, and being then and there charged

with the duty of investigating and bringing to justice persons

who might he guilty of seditious conspiracy under the Federal

statntes. We arc only assuming, for argument's sake, that the

words complained of are actionable as slanderous, or could bo

so regarded upon proper innuendo, pleading, and proof. Viewing

the alleged slanderous words aa being spoken by respondent to

Jarrell, the secret service officer, and no one else hearing them—
aa for present purposes they must be viewed—we think they

constitute an absolute privileged communication from respondent

to .Tamil. They manifestly were not spoken with any thought

that they should ever be given to the world, or that anyone else

should ever learn of their utterance, other than appellant and

Jarrell, the secret service officer. ... No decision has come to

our notice—and we think there are none-wherein it has ever

been held that the expressions of opinion by one officer to or

in the sole presence of another, as in this ease, are actionable

slander under any circumstances."

FuKNiSKtNQ Liquor to Akothkr L'xlawjtllv as Man-
slaughter Where Death Results.—In Thiede v. State (Xeb.)

182 X. W. 570, it was held that the mere faet that a person

unlawfully furnishes intoxicating liquor to another does not

render him liable criminally fur death resulting from drinking

it, but that if he has notice that the liquor may be of a dangerous

character he is guilty of manslaughter. Said the court : "In the

commission of those unlawful acts which are criminal in their

nature and which the law characterizes as' malum in se, there is

always found an intent on tbe part of the perpetrator of the

offense to commit a wrong as against the person or property of

another, and, though the wrong or injury committed may not

be calculated nor intended to do great injury, nor to produce

death, the person committing the act is not allowed to stop with

the effect he intended to produce, but is held, in law, responsible

for the full consequences of bis act, and, where the result in

such a case is death, a wrongful intent being present, the act

is held to be involuntary manslaughter. It is obviouB, however,

that there are acts prohibited by law which are not in their

nature criminal, and in the commission of which the perpetrator

of the net tins no intent to do harm nor to injure another in

his person or property. When such a wrongful intent is not

present aud the act is wrong only because prohibited, it is an

net malum prohibitum, and where, in the perpetration of such

an act, death results, the law will not convert the art, innocently

done and done with no intent to injure and with no disregard

for the safety of another, into a criminal act and pronounce the

act manslaughter. ... It is our opinion that the giving or

furnishing of intoxicating liquors, unaccompanied by any neg-

ligent conduct, though unlawful, is but an act merely malum
prohibitum. The person who treats his friend, even though

the act be unlawful, has no intent to harm, nor is such an act

calculated or intended to endanger the recipient of the liquor.

We cannot go so far as to say that sueh nn act, prompted,

perhaps, by the spirit of good-fellowship, though prohibited by

law, could ever, by any resulting consequence, be converted into

the crime of manslaughter; but where the liquor, by reason of

its extreme potency or poisonous ingredients, is dangerous to

use as an intoxicating beverage, where the drinking of it is

capable of producing direct physical injury, other than as an

ordiunry intoxicant, and of perhaps endangering life itself, the

case is different, and the question of negligence enters; for, if

the party furnishing the liquor knows, or was apprised of such

facts that he should hove known, of the danger, there then

nppenrs from his act a recklessness which is indifferent to results.

Such recklessness in the furnishing of intoxicating liquors, in

violation of law, may constitute such an unlawful act as, if it

results in causing death, will constitute manslaughter."

Proof or Pkilu'rv by C irlx*msta xtia i. Kvh>kvo:.—The Min-

nesota Supreme Court holds in a recent case that perjury may
be proved by circumstantial evidence if it establishes guilt beyond

a reasonable doubt. See State i\ Morey, 182 N. W. 613, wherein

the court, after referring to the old rule that, to convict of

perjury, two witnesses must testify directly to the falsity of the

defendant's oath, continued as follows: "In this case we are

not primarily concerned with the question whether the direct

testimony of one witness, without more, will sustain a conviction:

for in this case there was no direct testimony of the falsity of

the oath. The evidence was circumstantial. But if direet testi-

mony of one witness is required, then, of course, circumstantial
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evidence does Dot suffice, And there are decisions which explicitly

hold that circumstantial evidence alone of the falsity of the

oath is not sufficient. Allen e. United States, 30 L. R. A. (K. S.

)

385, 114 C. C. A. 357, 104 Fed. 864; SUte v. Courlright, 60

Ohio St. 35, 03 X. K. 590, 15 Am. Crim. Rep. 5b4, 30 Cye. 1452;

and text books above cited. The question is a new one in this

state, and we are at liberty to choose the rule which aj>]>eals

to us as being most consonant with reason. Notwithstanding

the high authority above cited, we arc of the opinion that the

rule laid down ia out of harmony with our system of juris-

prudence. In our opinion it is one of the rules of the common
law inapplicable to our situation and 'inconsistent with our cir-

cumstances,' and hence not to be followed- See State v. Pulle,
j

12 Minn. 164, Oil. 99. We find ourselves unable to approve

the doctrine that perjury ia a more heinous crime than murder,

or that one charged with perjury should have greater immunity

tluin oiio charged with murder. Suppose, for example, the only

eyewitness to a murder should testify that the accused is not

the man who committed the crime, and yet the circumstantial

evidence of guilt is so strong that the jury convicts of first

degree murder. With what consistency can it be said that a

quality of testimony which will justify a court in condemning

a defendant to life imprisonment, or, in some jurisdictions, to

be hunged, jg insufficient to sustain a conviction of the falsifier

of tho crime of perjury, for which he may suffer a penalty

of a short term of imprisonment? The lightness with which,

we ore pained to say, the oath of a witness is too often treated,

does Dot warrant us in making conviction of the crime of perjury

most difficult of all crimes of which state courts have jurisdiction.

We hold that |>erjury may be proved by circumstantial evidence,

if proof is made beyond reasonable doubt, as in the case of

other crimes. Xor is this doctrine without authority to sustain

it. Kx parte Metcalf, 8 Okla. Crim. Rep. 605, 44 L. R. A. (X. S.)

513, 129 Pac. 675. See People v. Doody, 172 N. Y. 165, 64 N. E.

807, 15 Am. ('rim. Rep. 576, holding that the old rule has no

application where the proof of the crime is necessarily based on

circumstantial evidence."

Right or Statk to Dephivk Juuoes or Power to Determine

Validity op Statute Under Federal Constitution—In People

v. Wottern Union Tel. Co. 1S*8 Pac. 146, the Colorado Supreme

Court held that a s'tntc constitution cannot deny to the trial judges

of the state power to determine whether statutes of the state

violate the Federal Constitution. Hence, a constitutional provision

authorizing the people of the state or of a munici|tality to recall

a judicial decision holding a state statute or a municipal ordinance

to violate the Federal Constitution ia null and void. In the

course of an interesting opinion the court said: "What the whole

people of a stnte are powerless to do directly, either by statute

or Constitution, i.e., set aaide the Constitution of the United

States, they are equally powerless to do indirectly, cither by a

pretended authority granted to a municipality or by a popular

election, under the guise of a recall. The original Constitution

of Colorado was a solemn compact between tike state and the

Federal government, a compact which stipulated that it should

never be altered save in the manner therein provided, and that

all amendments and all revisions thereof would conform to the

supreme law. The whole people of the state have no power

to ulter it save according to their contract. They cannot do so,

even by unanimous consent, if such alteration violates the Con-

stitution of the United States. Should they make the attempt

their courts are bound by the mandate of the Federal Constitution,

and by the oath they have taken in conformity therewith and

with their own Constitution, to declare such attempt futile, to

'•

—

' *

disregurd such violation of the supreme compact, and decline

to enforce it. There is no sovereignty in a state to set ut naught

the Constitution of the Uuion and no power in its people to

command their court* to do so. That issue was nnully settled

at Appomattox. When a Federal constitutional question is raised

in any of the trial courts of Colorado the right is given, and

the duty is imposed upon those courts, by that instrument itself,

to adjudicate and determine it. That right so given can neither

he taken away nor that duty abrogated by the state of Colorado,

by constitutional provision or otherwise, and any attempt to do

so is null and void. Such pretended constitutional inhibition

is no part of the Constitution of the state of Colorado, and tlw

judge's oath binding him to the support and enforcement of

that instrument has no relation to such void provisions. The

question may be brought by writ of error to this court for

review, und from our judgment the cause may be taken fur final

determination to the Supreme Court of the United States itself.

It cuunot be reviewed by popular vote of tlic citizens of Colorado,

or one of its municipalities; and any pretended constitutional

provision of this stutc, assuming to provide such method of

review, is null and void. To hold otherwise is not only to vest

in the people of Colorado the power to nullify the United States

Constitution, but is likewise to vest that tremendous power in

every municipality of this state, having a population of '2,<N)0

or more, which sees fit to bring itself within the terms of the

home rule amendment to our Constitution."

Jtos of% JJnrfcaaum

Former President of American Bar Association1 Dead.—

Kdgar H. Farrar of Xew Orleans, president of the American

Bar Association in 1911-12) is dead. He was seventy-three

years old.

Prosecuting Attorneys or Wisconsin' Meet.—The district

attorneys of Wisconsin met at Madison late in December lor

the first state wide conference ever held.

Chief Justice or Louisiana Retire*.—Chief Justice Frank

A. Monroe of the Louisiana Supreme Court has retired after

a judicial career extending over half a century.

Pennsylvania Judos Takes Oath or OrriCE.—Howard S.

Douglass of Pittsburgh, recently elected judge of the Common

Plea* Court of Pennsylvania, took the oath of office in January.

Sandusky County Bar Association or Onto.—The annual

meeting of the Sandusky Bar Association was held in December.

Basil Meek was elected president succeeding J. B. Slahl.

New United States Judos tor Maine District.—Congress-

man John A. Peters of Ellsworth, Maine, has succeeded Judge

Clarence Hale as a judge of the United States District Court

for Maine.

Denver Bar Association.—Judge P. E. MeKenzic of the

Court of the King's Bench, province of Saskatchewan, Canada,

recently addressed the Denver Bar Association at its annual

meeting.

Scott County Bar Association or Iowa.—Sam H. Erwio,

of Davenport, Iowa, has been elected president of the Scott

County Bar Association succeeding A. 0. Sampson.
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Demise or Leading Maine Attorney.—Josiah H. Drummond
of Portland, Maine, died December 0, at the age of 65. lie was

born in Waterville in that state and was graduated from Colby

College in 1877.

Illinois State's Attorneys Association.—The 1921 annual

convention of the Illinois State's Attorneys Association was held

in Springfield, December 28 and 21). Former United States

Prominent Atlanta Imwyer Dead.—Mr. Charles T. Hopkins,

a leading lawyer of Atlanta, is dead. He was bom in Chat-

tanooga in 1802 and was graduated at Williams College in

Nashville Bar and Library Association of Tennessee.—At

the annual meeting of the Nashville Bar and Library Association

F. M. Bass was elected president and R. T. Smith first vice

president.

New Maine Law Firm.—Tbu Ann of Perkins & Weeks has

recently been formed at Augusta, Mums. The senior member
was formerly a partner of Judge Charles F. Johnson of the

I'nited States Circuit Court of Appeals.

Judicial Chanoks in Wyoming.—William C. Menucr, for

eight years judge of the first judicial district of Wyoming, has

resigned and the vacancy has been tilled by the election of

William A. Reiner of Cheyenne.

Death of Former New Jersey Jurist.—Former Justice Ben-

nett Van Syelcel of Trenton, New Jersey, is dead at tie age of

91. He served for 35 years in the New Jersey Supreme Court

resigning in 1904.

New Law Fibm in Wasjiinoton.—The law firm of EUis,

Harrison, Ferguson & Ellis has been organized in the city of

Washington. Wade II. Ellis, the senior member, was at one

time assistant to the Attorney General of the United Stales.

Pennsylvania Lawyers whose Deaths Have Been Recently

Reported include A. F. Silvens, aged 70, of AVaynesburg, for

45 years a member of the Greene County Bar, and John R.

Miller of Carlisle, the oldest practicing member of the Cumberland

County Bar.

Additional Uniteo States Jcdoe tor North Dakota.—An-

drew Miller, of North Dakota, has been appointed a United

States district judge for the district of North Dakota, an addi-

tional position created by the Act of June 25,-1021.

Death op Distinguished New Hampshire Jcdck—Judge
Reuben E. Walker of Concord, New Hampshire, former justice

of the Supreme Conrt of that state, died early in January. H«*

was at one time a law partner of Gen. Frank S. Streetcr.

Sons of Chief Justice Taft Form Partnership.—Charles

P. Taft, 2d, and Robert Taft, sons of Chief Justice Taft of the

United States Supreme Court, have formed a partnership for

the practice of law at Cincinnati.

Death of Leading San Francisco Attornet.—Alexander F.

Morrison, vice president of the San Francisco Bar Association,

died recently at Singapore, Straits Settlement, while touring the

Orient with the San Francisco foreign trade excursion.

Dinner Givkn Rettrino Federal Judge.—Judge Henry T.

Reed of Cresco, Iowa, who has recently retired from the United

States district court for the northern district of Iowa after a

service of seventeen years, was given a dinner by members of

the Dubuque County Bar Association in December.

Vacancy in West Virgikia Supreme Court Filled.—James

A. Meredith of Fairmont, West Virgiuiu, has been appointed

a judge of the West Virginia Supreme Court of Appeals to

succeed Judge Charles W. Lynch, resigned. The new judge is

fori} -seven years of age.

Recently Elected or Appointed Supreme Court Judges in;

New York State include Frank L Young of White Plains,

Mitchell Mny and Hurry E. Lewis of Brooklyn, Ernest J. Edg-

comb of Syracuse and Frank S. Gannon of West New Brighton.

Monmouth County Bab Asmxiation or New Jersey.—At
the annual meeting of the Monmouth County Bar Association

held in January ut Freeliold, New Jersey, Halstead H. Wain-

wriglit of Manasqunn was re-elected president.

New Appointment to Admiralty Court of 0,ukbkc.—Far-

qiihnr Stuart Maclennan of Montreal has been appointed a judge

of t lie Admiralty Court of Quebec succeeding the late Sir Adolphc

Kouthier. He was a deputy judge of said court for the five years

preceding this appointment.

Newly Appointed United States Attorneys.— Earl J. Davis

of Michigan has been appointed United Stales Attorney for the

eastern district of Michigan vice John E. Kinnane. resigned.

Homer Elliott, of Indiana, has been appointed United States

Attorney for the district of Indiana, vice Frederick Van Nuys,

Eminent Virginia Jurist Dead.—Judge Edward W. Saunders

of the Virginia Supreme Court of Apjwala died December 16

at the age of 62. He was born in Franklin County, Virginia,

and was educated at the University of Virginia. He was a

member of Congress for fourteen ycArs, and resigned to accept

a place on the bench.

Retirement of Eminent New York Jurist.— Justice John

Woodward of Buffalo, dean of the judges of the Appellate

Division of the Supreme Court of the State of New York, lias

resigned after a service on the bench of twenty-four years. He
will practice law in New York cily as a member of the ttrru

of Woodward, Dennis & Bohler.
f

Pasmino away of Well-known Kentucky Lawyer.—The

death of I). W. Wright of Bowling Green, Kentucky, occurred

January 2. He was 82 years old and was educated ot Hamilton

College, Clinton, New York, where he was a classmate of Elihu

Root, and also at Albany Law School where he was a classmate

of William McKinley.

Cook County Bab Association of Illinois.—Richard E.

Westbrooks of Chicago was re-elected president of the Cook

County Bar Association at a meeting held in January. C. Francis

Strafford, Violet N. Anderson and J. Harold Mosley were elected

vice presidents, William Offord secretary, and Oliver A. Clnrk

treasurer.

Death of Judge of Supreme Court of Delaware—The death

of Associate Judge Thomas Bayard Ileisel of the Supreme Court

of Delaware occurred at Delaware City, December 26. He was

53 years old and was graduated from Delaware College in 1887.

He went on the bench in 1914 to fill the vacancy caused by

the resignation of Judge Victor B. Woolley, who had been ap-

pointed to the United States Circuit Court of Appeals.
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Nebraska Bar Association.—Officers elected at ttte recent

annual meeting of the Nebrosku State Bar Association arc as

follows: Judge George F. Corcoran, York, president, to succeed

Alfred 0. Kllick of Omaha; Judge William V. Allen, Madison;

James O. Mothersear, Seottsbluff, and C. L. Richards, Hebron,

first, second and third vice-presidents respectively; Anna Ray-

mond, re-elected secretary; K. M. Crossman, treasurer, and James

A. Rodman, Kimball, executive council member. One of the

leading speakers at the meeting was Albert J. Beveridge of

Indiana.

Oklahoma Bab Association.—John A. Duff of Cordcll was

elected president of the Oklahoma State Bar Association at the

annual meeting held in December, Walter A. Lybrand of Okla-

homa City was re-elected secretary, and W. L. Kagleton, Jr.,

of Tulsa, wan elected treasurer. An executive committee was

appointed consisting of the following: President Duff, Preston

C. West, W. A. Lybrand. W. L. Eagleton, Phil D. Brewer of

Oklahoma City, O. C. Abernathy of Shawnee, Joe I. Pritchford

of Okmulgee and Alger Melton of Chirkasba.

CONrKRKNCK ON IjlOAL EDUCATION AT WASHINGTON.—The

American Bar Association has directed the calling of a conference

on Legal Education to be held in Washington, February 2.1 and

24. Elihu Hoot is chairman of the committee in charge. Chief

Justice Taft will preside at one session, Secretary Hughes at

another and ex-Ambassador Davis at another. Cordenio A.

Severance, president of the Atnericun Bar Association, will preside

at a dinner which will conclude the conference.

New York State B.ik Association.—The forty-fifth annual

convention of the New York State Bar Association was held in

New York City, January 20 and 21. President William D.

Guthrie delivered an address on "The Public Service of the Bar.'"

John W. Davis, formerly solicitor general of the United States

and nmbnssador to Great Britain, spoke on "International Jus-

tice." Supremo Court Justice Russell Benedict read a paper on

"The Ethics of the Bench" and Clarence N. Goodwin of Chicago,

Chairman of the American Bar Association, read a paper on

"State Bar Organization.
- '

Vermont Bar Association.—At the forty-fourth annual meet-

ing of the Vermont Bar Association held at Barre, Edwin W.
Lawrence of Rutland was elected president, Judge Erwin M.
Harvey of Montpelier was elected first vice-president, Frank E.

Barber of Brattleboro second vice-president and Frank C. Archi-

bald of Manchester iliird vice-president. George M. Hogan of

St. Albans was re elected secretary and librarian and Fred E.

Gleaaon of Montpelier was re-elected treasurer. William W.
Reirden of Rarton was elected a member of the board of managers

for three years. At the annual banquet the speakers included

Henry F. Hurlburt, president of the Boston Bar Association,

and John A. Sullivan, K.C., representing the Bar of Montreal.

Two Recent Deaths.—It may be safely asserted that never

in the whole course of legal and judicial history were two great

legal personages removed by death within a day or so of each

other, of whom both were nonogenarinns. The death of Lord
Lindley, who had just entered on his ninety-fourth year—he was

•With credit to Engliah legal periodical*.

born on November 28, 1828—and the death of the Earl of Hals-

bury in bis ninety-ninth year, almost within a few hours of

each other, constitute an incident wholly without parallel. The

Karl of Hnlsbiiry was, so far as we are aware, the only Lord

Chancellor, with the exception of Lord Lyndhurst, who lived

into the nineties. Lord Brougham was, at his death in 1848, in

his ninetieth year. Loi'd Plunket, at his death in 1854, was in

his eighty-ninth year. There ore, however, some instances of

men of great eminence at the Bar and in the House who have

attained the nineties. Vice-chancellor Bacon was ninety. Mr.

Robert Holmes', a great leader of the Irish Bar, wag ninety-three,

I and Mr. Thomas Lefroy, Lord Chief Justice of Ireland, was

ninety-three.

General Charitable Intention —Certain principles of law

which have come to be regarded as general are not always easy

of application. There is perhaps no rule more firmly established

than this, namely, that if the Court sees a general Intention in

favor of a charity, but a particular mode indicated for giving

effect to that intention cannot be adopted that will not affect the

validity of the gift, the Court will, in some way or other, give ef-

fect to it. On the other tutnd, if on the proper construction of the

will the mode of application is such an essential part of the

gift that you cannot distinguish any general purpose of charity,

but are obliged to say that the prescribed mode of doing the

charitable act is tfte only one the testator intended or at all

contemplated, then the court cannot, if that mode fails, apply

the money by cy-prcs. The recent raw of lie Willis; Slfaw i\

Willis (124 L. T. Rep. 290; (1021) 1 Ch. 44), is a good example

of the difficulty of applying the rule. There a testatrix gave her

residuary personal estate to her sister for life, and on her death,

subject to certain legacies, the testatrix gave the residue of her

personal estate in England "to such charitable institution or

society in England, Russia, or elsewhere, as may bo selected by

my friend W. within three calendar months from (he lime of

the decease of my sister." Both the sister and W. predeceased

the testatrix; and W. was not a trustee or executrix of the will.

It was held by the Court of Appeal (reversing the decision of

the court below) that the testatrix had shown a general charitable

intention, notwithstanding the discretion conferred on her by W.,

and the limit of time imposed for its exercise; and accordingly

. that the gift of residue in favor of eharity was volid. It was

argued, with considerable force, that no case could lw found

in which a general charitable intention had been attributed to

a testator where, (list, the person who had to make the selection

was not a trustee; and, secondly, where that person had to make

the selection within a defined |»eriod. That contention did not

prevail, though Lord Justice Younger was very much impressed

by it. The old and leading case on the subject is Moggridgp v.

Tliackwell (7 Ves. 36).

Condition Prf.cet>ext to Renewal ov Lease.—The decision

of Mr. Justice Russell in Hollies Stores Limited r. Timiuis (1»21,

2 Ch. 202) applies the principle, formerly enunciated by Urd
Justice James in Finch r. Underwood (34 L. T. Rep. 779; 2 Ch.

Div. 310, at p. 314), that the renewal of a lease being a privilege

which the tenant is entitled to in certain circumstances and on

r certain terms, landlords are entitled to stand on their utrict

rights, and to see that any condition precedent to granting such

renewal has been performed. The defendants in the recent case

were the legal personal representatives" of a lessor who had

granted a lease to the plaintiff company of a shop and dwelling-

house for a term of seven years, expiring on March 24, 1021.

The company and three parties of the third part to the lease

jointly and severally covenanted to pay the rent, the lease eon-
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taining a proviso that if, at the expiration of the term, the

lessees should desire to take the premises on a further lease for

seven years they were to be entitled so to do on giving to the

lessor six months' previous notice, and the lessor would grant

to the leasees a farther lease to contain elausrs, so far ns possible,

identical with the terms of the present lease, including a covenant

by the three named guarantors for payment of rent reserved in

the renewed lease. One of the guaranteeing parties died in 1917,

and the leasees on giving notice that they desired a further seven

years' lease, offered to supply a responsible guarantor in his

place. They further offered to pay the whole of the seven years'

rent in advance, hut the lessor's representatives refused to grant

the renewal. In Finch v. Underwood, the landlord, on granting

a lean* to two containing a proviso for if -entry on the bankruptcy

of one of them (which event happened), covenanted, in case the

tenants' covenants had been duly performed, to grant a fresh

lease subject to the same covenants. One of the tenants became

bankrupt, having assigned his interest in the lease to his cotcnant,

and the lessor, with knowledge of this, received rent. When
the continuing tenant called for a renewed lease the covenant

by the tenants to keep in repair had been broken, but not to a

serious extent. This failure to perform the condition precedent

was betd by the Court of Appeal to bar the exercise of the

right of renewal, and moreover the landlord's agreement was

to grunt a lease to the two who must enter into joint and several

covenants and both being alive, the landlord could not be called

on to grant a lease to one only. On behalf of the leraees in

Hollies Stores Limited v. TimmU. it was urged that the security

offered by the lessee company was a complete security, but apply-

ing the principle of Finch v. Underwood, Mr. Justice Russell,

who said that that case alone assisted by way of authority, held

that the lessees' contract was incapable of performance because,

owing to death, obviously no lease granted to the company could

contain the covenant of the three named persons as contemplated

by the proviso.

Ahpointmests and PntrRTtnTiKJi.—A case recently reported,

Re Paul (125 L. T. Rep. 566: (1921) 2 Ch. 1) suggests the dif-

ference between an appointment by deed and one by will. The

donee of a power appointed by her will to an object of the power

contingently on his attaining the age of twenty-five yearn. Some
one may urge that as possible and not actual events are con-

sidered in the rule against perpetuities, and the tenant for life

might have died before the object had attained the aire of four

years, the appointment must be bad. But another rule is also

applicable, that is, that "when the power is exercised the limi-

tations created under it are to be written into the instrument

creating the power, and if and so far as tbey do not exceed

the rule against perpetuities they are good": (Farwell on Powers,

3rd edit., p. 328). The limitations of the settlement* and will

taken together would thus work out as a gift to the donee for

life, and after her death to the object of the i>ower when he

attains the age of twenty-five years, provided that he is foor

years old or upwards at the death of the donee. Surh a gift would

clearly he good. If the appointment had been by deed the ap-

pointment might have been good, but the object must have at-

tained the age of four years at the date of the execntion of the

deed, as the deed speak* from its' execution. A will is ambulatory

until the testator's death, and an appointment or indeed any

testamentary gift which would have been bad if the will had

c<ime into operation on its execution may become perfectly good

by having to wait until the death of the testator. As the ap-

pointee in Re Paul was eighteen years old at that donee's death,

Mr. Justice Sargant held that the appointment was good. In

Wilkinson v. Duncan (31 Beav. Ill) the case was more compli-

cated, as the donee appointed £2000 to each of his daughters as

and when they should respectively attain twenty-four years of age,

and the Master of the Rolls decided that the appointment was
valid in respect of those who bad attained the age of three at

the donee's death. The residue was, however, appointed between

his sons equally as and when they should resp<-ctivcly attain

twenty-four years of age, and that was held to be bad, as one

or more of the sons at the donee's death had not attained the age

of three. Sir John Romilly said : ''In the gift to the daughters

a mm is specifically given to each which is not dependent on the

gift to the others, and consequently those will take who can take

it within the time allowed by the luw against perpetuities. With
respect to the gift to the sons, it illustrates the other rule. I am
of opinion thnt it is a gift to a class which cannot be ascertained

until all the members of it shall have attained twenty-four, and.

therefore, with respect to them, the appointment of the residne

is wholly void for remoteness." Presumably, if all tlte sons had

attained the age of three years at the donee's death, as the class

was then incapable of increase, it would have been good.

Obligation op Tbcbtek to Instjbe Against Fire.—It seems

now to he Milled law that a trustee is not liable for omitting

to insure the trust property uguin«t Are. One of tin) earliest

case* on tlio subject is that of Bailey v. Gould (4 Y. & C. Kx.

221 ), in which it was held that the executors of a deceased partner

were not liable for not keeping up a policy of insurance against

tire, effected by such partner, or for not effecting a new one.

The judge, however, laid stress on the fact that as the surviving

partner had not thought fit to insure the property, it would be

a strong thing to say that the executors were guilty of wilful

default in omitting to do what the surviving partner might him-

self have done. In Fry v. Fry (27 Beav. 144) a testator who
died on the 27th March, 1834, by his will made the day before,

devised and bequeathed to two trustees the residue of his real

and personal property on trust to pay the rents for his' lnnds

(except a certain inn) to his wife during widowhood, and after-

wards on trusts for his children and grandchildren. And he

directed his trustees to convert bis personal estate into money,

and to invest the produce, and to pay the interest thereon to his

wife during widowhood. The teatator resided in a house which

he held under a lease containing a covenant to insure. He had

effected and kept up a policy against fire in accordance with

the covenant. The last premium was due on March 25, 1834, and

be died on the 27th of the same month, without having paid

the premium, and the policy lapsed. It was held that the

executors and trustees had incurred no personal liahility in

recqtect of the breach of covenant to insure. That wa* a strong

case, because the testator was under an obligation to bis landlord

to insure. The Trustee Act 1888, s. 7, authorized, bnt did not

oblige, trustees to insure against loss by fire, but thnt section

was repealed and replaced by the Trustee Act 1893, 8. 18, which

provides that a trustee may insure against fire any insurable
1

property to any amount not exceeding three equal fourth parts

of the value thereof, and may pay the premiums' out of the

income of the trust property, without the consent of the person

entitled to such income. The section is retrospective, but does

not apply to any building or property which a trustee is bound

forthwith to convey absolutely to any beneficiary upon request.

The section, however, does not impose any statutory obligation

either on the trustee to insure, or on the tenant for life to pay

the cost of insurance. In Re McEaeharn: Gambles v. MeEacharn

(103 I,. T. Rep. 900), a testator devised his mansion house, out-

buildings and farms in W. to two trustees, upon trust "after

Digitized by GoogI



FtBiilAKT, 1922.] LAW NOTES 219

payment out of all necessary expenses" to pay the balance of

the rents and profits to big widow for life, and then to his son

for life, with remainders over. The widow and the son were

two of the testator's executors and trustees. The premises were

insured against Are at the testator's death for much less than

their value. On an originating summons by the third trustee,

against the first tenant for life and remaindermen, asking the

direction of the court as to adequately insuring the devised

premises out of the income, it was held by Mr. Justice Eve (but

without deciding anything as to whether the trustees ought to

insure the premises at the expense of the testator's estate

generally) that neither under the trusts of the will, as coming

under the head of "necessary expenses," nor as a statutory

obligation under sect. 18, sub-sect 1, of the Trustee Act 1893,

ought the trustees to maintain the fire insurance on the premises

devised in trust at the expense of the tenant for life. In a recent

Irish case of Hamilton & Bowles v. Hudson Kinehan (1921)

1 Ir. 210 the court, on the application of trustees for the pur-

poses of the Settled Land Act 1882, authorized the payment out

of capital moneys of the premium on an insurance of a mansion

bouse against damage or fire, arising out of a riot or civil com-

motion, the trust property being situate in a disturbed district

(following the principle of Re New (85 L. T. Bep. 174) ; (1901)

2 Ch. 534). Because, however, a trustee is not under an obliga-

tion to insure, it by no means follows that he ought not to do so.

Cornier JJtcfet

The Cocktail Hunt.—State v. Martini, 80 N. J. Law 685.

Naturally.—Commonwealth «. Monarch, 6 Bush (Ky.) 301;

Life Insurance Company v. Graves, 6 Bush (Ky.) 281.

Ik Remainixo Dead, Fob Instance?—"The negligence of the

deceased is conceded."—Per Van Orsdel, J. in Bremmerman tr.

Georgetown etc. R. Co. 273 Fed. 342.

Swearing To It.—An assent to abandon work under a contract

has been beld not to be less binding because given by saying,

"Quit, and be damned."—See Tobin v. Kells, 207 Mass. 304.

A Prima Facie Case.—Knocks c. Metal Packing Corp., 231

N. Y. 78, was a claim by Knocks, an employee, to recover com-

pensation for certain knocks administered by bis foreman.

No, But They've Taken It!—"Motor vehicles have not as yet

been granted an exclusive right of way over public thorough-

fares."—Per Lennon, J., in Zarzana v. Neve Drug Co., 180 Cal. 32.

Reason Enough.—Preltyman v. Williamson, 1 Penn. (Del.)

224, was an action to recover damages for the alienation of the

affections of the plaintiff's wife. If his name describes him, one

can't blame the wife.

A Thoughtful Parent.—A will construed in M'Campbell «.

M'Campbell, 5 Litt. (Ky.) 95, contained the following provision:

"To Martha M'Campbell, my daughter, I give and bequeath a

good mare and saddle, and whenever she shall marry and remove^

she is to have one feather bed with its furniture."

A Question op Duty.—We were surprised to read the other

day that a delegation had appeared before the Congressional

Committee conducting tariff hearings and urged that an import

duty be imposed on Bibles. We hope they won't do it We
don't want another old tradition overthrown. One of the first

things we were taught in boyhood was that the Gospel is free,

"One or Two."—"What the courts uphold to-day is not the

measure of what they will uphold to-morrow. Their entire history

shows that courts' advance with, or a little behind, the advance

of civilization. One or two of them are a little ahead—are
loaders."—See dissenting opinion of Browne, Ch. J., in Blackwell

r. State (Fla.) 80 So. 224.

Law as She is Practiced in California.—Flynn v. Christen-

tson, 273 Fed. 385, was a libel filed in admirtdty against the

owners of a schooner to recover damages for the death of a

stevedore employed in unloading the schooner. The defendants

seriously contended that the action was barred under the Cali-

fornia statute of limitations relating to actions for "libel, slander,

assault, battery," etc. As it does not appear from the record

that the defendants and their counsel were thrown out of the

court room, we can surmise only that the courts in California arts

patient, very patient

Not Guilty f—We are of an inquiring turn of mind, believing

as we do that prohibition does not prohibit One of the New
York dailies contained the following item on January 10:

"Figures given out by District Attorney Joab H. Banton show
that city and county authorities arrested 5,922 persons' in Man-
hattan for alleged violation of the enforcement act, that 94

pleaded guilty, 18 were found guilty, 313 were awaiting trial

and 1,508 were awaiting action of the grand jury." If we add

and subtract correctly, these figures show that 3989 of the

arrested persons are unaccounted for. Was there any motive

in omitting to mention the final disposition of approximately

two-thirds of the liquor prosecutions!

Ad Hominem.—In a Boston court some time ago a negro was
on trial on the complaint of bis dusky spouse that he came home
at 1 A.M., "a-fussing" and a-eussin'," so that she had to send

for an officer. As an excuse for his conduct the prisoner alleged

that he found his wife in company with a ubos*nn from the

navy. In rebuttal of this reflection on her character the lady

sprang up and convulsed the assemblage by saying: "Now, jedgc,

if you'd er corned home some night and catched your wife with

a man, wouldn't you 'a' done more than cussf" When quiet had

been sufficiently restored to allow him to be heard the judge

responded gravely, "Yes, I think I should."

What D'ye Mean, Batting f—The New York aet of 1865,

ehapter 368, providing for the incorporation of social or recrea-

tive societies, enumerated the purposes for which such societies

might be formed as "social, temperance, benefit, gymnastic,

athletic, military drill, musical, yachting, hunting, fishing, batting,

or lawful sporting purposes." Although the matter is a purely

academic one now, the permission to incorporate for "batting"

purposes gives one sort of a shock. Perhaps, however, the

legislature of 1865, in contradistinction to recent legislatures,

preferred to take no sides and having authorized "temperance"

societies saw no reason why "batting" societies should not also

exist.

The Old Order Chanoeth—The entrance of ladies into both

branches of the Profession has opened up many curious pos-

sibilities for the future. One of these was referred to by Mr.
Justice Sankoy in an amusing speech be delivered at a recent

meeting of the Solicitors' Managing Clerks' Association, when he
remarked on the possibility of a Divisional Court in the future
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consisting of husband and wife as judges, humorously adding

that '"the differences of opinion which may ensne will perhaps

form the ground of an application for judicial separation.'' We
have been so many old traditions upset and so many innovation*,

nil of them sufficiently startling as almost to make some of Ibe

judges and practitioners of the past turn in their graves, that

we need hardly he surprised at the further changes the future

may have in store in the administration and practice of the law.

Even Mr. Justice Sankey's amusing picture of the constitution

of a Divisional Court way possibly be realized when tike ladies

liave attained sufficient standing at the Bar to be qualified for

appointment to the Bench. Words uttered in jest uud expressing

in the mind of the speaker the unrealizable have many times

ere now had the strange ex'terienec of literal fulfilment, as when

Goldsmith, in his delightful comedy, ''She Stoops to Conrpipr,"

a play which, like everything else that came from his pen, has

a perennial freshness and charm, sketched the famous scene in

which Tony Lumpkin, with a malicious humor, dircete Marluw

and Hastings to Squire Hardcastle's house as an inn, telling

them at the saute time that "the landlord is rich, and going to

leave off business; so be wants to be thought a gentleman, saving

your presence, he! he! het He'll be for giving yon his company,

and, eeod, if you mind him, he'll persuade you that his mother

was an alderman, and his aunt a justice of the peace." The

comedy was first produced in 1773, and no doubt the audience,

as was intended by the author, took the last sentence of Tony

Lumpkin's remarks as the acme of absurdity and topsy-turvydom;

but the whirligig of time, as it has a habit of doing, has again

its revenges, and we accept, quite as a matter of

sitting as justices in petty and quarter sessions;

we regard women members of the House of Commons as no

longer a novelty; and, when, the other day, a notice appeared

in the press that a deputation had waited upon certain members

of the Government to press the claims of women to be admitted

to the august Upper House, we read it with entire unconcern.

Truly we may say that the old order changeth, yielding place

to new.—Law Times.

THE CBTMK WAVE AND

To the Editor of Law Notes.

Sir: When the XVI II Amendment and the Volstead Law were

being presented the advocates of those measures assured the

public that prohibition would close all jails, and ull penitentiaries

would have to be let—and the public would save immense sums

of money by the closing down of Court as there would not be

any mote criminals, In 1020 and 1921 following the passage and

at tempted enforcement of these prohibition measures this nation

hus been visited by the greatest crime wave of its history—and

this has been charged to prohibition. The prohibitionists in
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, D. C

defense claim that this crime wave is an after effect of the great

war. This crime wave did not make its appearance until two

years after the ('lose of hostilities.

I have within my reach a copy of the Philadelphia Gazelle

of January 1, 1SJ7, giving an account of the crime wave then

sweeping through the United States, and its details equal anything

that may he charged against Ne% York, Chicago, or St. Louia

for 1920-21. This crime wave was more than twenty years

after the United States had been at war. Then the great crime

wave in France in 1791 was not preceded by war—nor waii

the crime wave of Portugal in 1755-56; nor the crime wave of

France in 1830 and 1832 and 1848. The crime waves of Great

Britain in 1820-1837 and 1847 were not preceded by uny great

war. f-'roui 1805 to 1844 while the population of Great Britain

increased 65 per eent crime increased in Great Britain 700 per

cent; in Ireland 800 per cent; and in Scotland 3600 per cent,

and that without any war.

The records of history show that the greatest monsters of

cruelty and bloodlhirstincss were men who were abstemious in

their habits—as were also some of the most depraved beasts that

degraded the image of man. Ono who reads of the atrocities of

the Turks in the War of Greek Independence 1821-1826 will sec

that these non-wine drinking Mahometans were as bloodthirsty

and fiendish as were their wine drinking Christian adversaries.

The use or non-use of alcoholic liquors has nothing whatsoever

to do with crime or vice, nor with crime waves or waves of vice.

Destroy all the alcoholic liquors in the world and yet you will

have vice and crime. That crime waves are accompanied by

drunkenness may be true, but then the drunkenness U only the

effect and not the cause of the crime wave or wave of vice.

The old Greek physician Galen, who wrote 300 B.C., says that

we cannot cure a disease unless we first ascertain its cause and

remove it- Vice and crime are diseases of the body politic

—

and we must seek out their cause and remove it—leaving the rest

to nature—and that is not to be done by sacerdotal and journal-

istic and I am sorry to add—juridical hysteria.

CllAS. E. ClIIDSET.

Pascagnula, Miss.

"Usages long established and followed have to a great extent

the efficacy of law in all coontries. They control the <

and qualify and limit the force of positive

Field, J., in Slidell v. Grandjean, 111 U. S. 421.

"Wh. ever our army or navy may go beyond our territorial

limits, neither can go beyond the authority of the President or

the legislation of Congress."—Per Chase, C. J., in V.% p. Milligan,

4 Wall. 141.

DELAWARE CORPORATIONS
ORGANIZED REPRESENTED

Assistance to Lawyers in Organization

Maintenance of Statutory Local

Full and Complete Service

FORMS LAW OF LAW

(orporation §ervice (giuptany

EQUITABLE BLDG. WILMINGTON, DSL. TaL WDataftoa US
Combining radar one mtatt'w at Delaware Charter durante* * Treat
Cr,mi>«"V. Corporation Company ol UcUwirc. Dtk.ut Incorporator*

Treat Comma;, aarl C«rr~

Digitized by Google



Maech, 1922.) LAW NOTES 221

%m fates
MARCH, 1822

PUBLISHED BY EDWARD .THOMPSON COMPANY.
HORTHPORT. LOMO ISLAND, N. Y.

Spwaxo Pinaaoir,

Work of the Supreme Court 221

Trouble from Ancient Law* 221

International Conferences . 222

Eligibility of Senator Ken-

yon 222

Speeches by Federal Jutlgr* . 222

M r. Justice Clarke m Address 222

An Intolerable Knl . . 223

A Modern Romeo , 223

A diont fin" Rreaeh of Protn-

ise of Marriaje . . 223

Penalizing Hypocrisy . ..224

Medical Ei/ierts and the

Court* 224

Who Own* Ihr Prescnptim 224

Articles:

Duty to Retreat from Fetoni-
•

ou* Assault .... 224

Odd* and Ends of Judicial

Notice 2.V.

The Vocation of an.idcocatr 2'2H

Caheb or Interest . . . 233

News or the Pkokesuon . 235

English Note* .... £38

Obiter Dicta .... 239

Work of the Supreme Court.

Recent discussion iii the Senate produced some interest-

ing infoniiatioii as to the extent to which the Su-

preme Court is succeeding in keeping up its work. In a

report l>y the solicitor general it wan said:

At the close of the October term, 1919, there remained undis-

posed of nn the appellate docket 386 cases and on the original

i locket 24 rases, making a total of 410. The number of raws

dorketed at the Octolwr term, 19*20, was 56."), of which 3;Vi were

on the appellate docket and 10 oti the original docket. These,

with the 410 cases remaining undisposed of, make the total num-

ber of eases pending at the last term 975, of which 941 w«w
on the appellate docket and 34 on the original docket. Of this

number 60S were disposed of during the term, 598 of which were

on the apellate docket and 10 on the original docket, leaving

undisposed of at the close of the October term, 1920, 367 cases,

343 being on tlie appellate and '24 on the original docket.

The number of cases actually considered by the court was 574,

of which 227 were argued orally and 347 submitted on printed

arguments. Of the 598 appellate cases disposed of, 139 were

affirmed, 92 reversed, 83 dismissed, 47 were settled by the parties

and dismissed, in 7 questions certified were answered, and 230

were denials of petitions for writs of certiorari.

In this connection a table was produced showing the nura-

lier of cases undisposed of at the end of the October term

of each year in the last decade, the figures being: 11)10.

640; 1911, 671; 1912. 641; 1913, 5115; 1914, 524; 1915,

522; 1910, 532; 1917, 495; 1918, 408; 1919, 386; 1920,

343. In a letter from the clerk it was said

:

At the present time it takes from 15 to 18 months to reach a

case on the docket in tlie regular call. This time would be much

reduced if it were not for the large number of cases entitled to

advancement which take precedence over the regular call. An
examination of the cases reported in volumes 254, 255, and 256

of the United States Reports shows that the average time between

the argument and submission of cases contained in those reports

and the decision thereof is about 60 days. Of course, a number

of enxcti »re decided in much shorter time, nnd only a few cases

are held longer before decision.

This may bo far from the ideal but in its steady improve-

ment it gives assurance for the future, and compares
favorably with courts fur less heavily burdened.

Trouble from Ancient Laws.

"/^iisi»AT ratione lex, cessnt lex*' has no application to^ statutory law and in consequence it occasionally

happens that a statute enacted to meet conditions long past

is forgotten for several generations and then resurrected

by some one desirous of causing trouble. The latest in-

stance is the attack recently made on the eligibility of the

Secretary of the Trensury". Kev. St. § 243 (9 Fed. St.

Ann. [2d Ed.] 800) passed Sept. 2, 1789, during Wash-
ington's Administration, provides in part as follows: "So
person apjminted to the office of Secretary of the Treasury,

or First Comptroller, or First Auditor," or Treasurer, or

Register, shall directly or indirectly be concerned or in-

terested in carrying on the business of trade or commerce,
or be owner in whole or in part of any sea-vessel, or pur-

chase by himself, or another in trust for him, any public

lands or other public property, or be concerned in the

purchase or disposal of any public securities of any State,

or of the United States, or take or apply to his own use

any emolument or gain for negotiating or transacting any
business in the Treasury Department, other than what
shall bo allowed by law ; and every person who offends

against any of the prohibitions of this section shall be

deemed guilty of n high misdemeanor." The causes which
led to its enactment are clear enough. At that time the

commercial business of the country was largely in the

hands of a few batikers, importers and merchants. Busi-

ness corporations were unknown and ownership and active

management went together. It was doubtless deemed ad-

visable to keep the control of the nation's finances outside

of this small business group, and there were plenty of

men eligible under the act and competent to discharge the

duties of the office. But conditions now are entirely dif-

ferent. Commercial business is now largely in the hands
of corporations and the ownership of a share of stock in

any railroad, financial or industrial corporation un-

doubtedly makes the holder •'directly or indirectly con-

cerned or interested" in the business. No comprehension
of the fiscal affairs of the Government at the present time
is possible to a man who has not had experience in business

on a large scale. Certainly only a highly trained business

executive is capable of handling the problems which sur-

vive the war. A person appointed Secretary of the

Treasury may doubtless be expected to resign such director-

ships and other active managerial jtositioua as he may hold.

But it is too much to ex|iect him to sell every fthare of

corporate stock he owns, call in all his loans and generally

divorce himself from the business world, particularly since

a man fitted for the place usually accepts it us a patriotic

duty and at a very serious financial sacrifice. The evil
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phrase to tho particular term during which the increase

was granted may not do violence to the letter of the Con-
stitution but it certainly infringes its purpose which is that

no senator or congressman shall vote to create offices or

raise salaries iu the ho[>e of becoming a benefieiary of the

act. Though tho practical construction has been uniformly

otherwise ^vidc the cases of innumerable "lame ducks"),

the same miaouing leads to the conclusion that "senator

or representative" should be amended to include ex-

senators and cx-rcprcsentatives.

Speeches by Federal Judges.

Some critical comment has been made recently on the

iloor of Congress with respect to the making of ad-

dresses or speeches by Justices of the Supreme Court
.on subjects termed by the critic "political." Looking at

the matter from the broadest viewpoint, is there any reason

why a judge should not express his views publicly on any
subject other than the merits of a controversy which is

or may be of judicial cognizance* As a judge he may
not of course trench on legislative functions, but does he,

in donning judicial robes, forfeit his right as a citizen to

promulgate his individual opinions on public affairs? It

would be a misfortune if any such limitation were to be

imposed on the judges. In the first place, the public

needs to hear the views of the judges on public questions.

They are men whose ability in the main is above that

of the members of the legislative department, and whose

status gives them an impartiality of view impossible to

men whose very discussion of a political question must
affect their future. They share the lofty outlook of the

college professor and have much more of practical under-

standing. Moreover, the judges need the contact with the

public and with live public questions. Law is no cold

abstract science, but in its administration needs a liberal

admixture of human nature and common sense, and the.

judge who ceases to take part in the public life of the

nation becomes a poorer, not better, judge because of bis

abnegation of the privileges of citizenship.

consequences of the restriction are so plain that it will

doubtless be speedily repealed.

International Conferences.

I
T is provided by an act of Congress (S Fed. St Ann.

[2d Ed. J p. that "the executive shall not

extend or accept any invitation to participate iu any inter-

national congress, conference or like event without first

having specific authority of law to do so." This provision

was contained in a Deficiencies Appropriation Act (Mar.

4, 1913 J, a place where no honest piece of general legisla-

tion has any business to be, but none the less it is the

law for what it is worth. It was not particularly men-
tioned iu connection with the late Disarmament Confer-

ence, but it has been said recently that because of the act

the President cannot send delegates to Genoa without

special authorization. Whatever the act may mean, it

seems perfectly clear that it can have no valid application

to any conference of the representatives of governments.

The primary treaty making power is in the executive, the

Senate having only the jwnver to ratify or reject and the

House no power at all. Conference is a convenient if not

an essential preliminary to the making of a treaty, and

so far as the act attempts to make congressional consent

prerequisite to participation iu an international conference

by representatives authorized to treat on behalf of their

governments it pluinly infringes on the constitutional pre-

rogatives of the President. Such undoubtedly is the pro-

posed conference at Genoa, and whatever may W» the

expediency of American participation this act affords no

obstacle thereto.

Eligibility of Senator Kenyon.

A nick question of law, and one which apparently has

never been passed on directly, has been raised with

respect to the eligibility of Senator Kcnyon to the federal

bench. The Constitution (Art. 1, sec. 6) provides that

"no senator or representative shall, during the. time for

which he was elected, be appuinted to any civil office under

the authority of the United States which shall have been

created or the emoluments whereof shall have Iwcn in-

creased during such time." It seems that the act increas-

ing tho salary of the district judges was passed in the

closing days of Senator Kenyon's term, and after he had
been re-elected. Shortly thereafter his term expired and
he took office under his re-election and later received the

appointment which gives rise to the question. The provi-

sion is somewhat different from the n minion constitutional

provision against the increase of an officer's salary during

the term for which he .was elected. Under such provision

a re-election obviously entitles the officer to the increased

salary. And there is some authority to the effect that if

he resigns and is re-elected for the unexpired portion of

his own term he may take the increased salary. See State

v. Frear, 138 Wis" 53(5. The language of the federal

provision is not ouly that a senator or representative shall

not be ap|>ointed during the lime for which he was elected,

but that he shall not be appointed to any office the emolu-

ments of which were increased during the time for which
he was elected. In view of the plain purpose of the act it

would seem that the "time for which he was elected"

should be construed broadly to mean during his service

in the Senate or House. A construction confining the

Mr. Justice Clarke's Address.

Thk instance particularly dw'clt on in the criticism re-

ferred to in the preceding paragraph was a recent

address by Mr. Justico Clarke. The following, from the

report of a New Tork daily, gives an adequate outline

of so much of the address as dealt with domestic affairs.

If we consider home affairs we find ourselves, under the Nine-

teenth Amendment, at tho beginning of an experiment of con-

ducting representative government with an electorate very much

larger than has ever successfully governed itself in the pant under

ttiat form of political organization. So great an electorate must

neee!*arily require such large expenditure of money, simply to

inform voters of the merits of candidates and of what the issues

are, tliat there will necessarily be brought into conspicuous opera-

tion the oldest and worst foe of free government, unless sonic

new method of informing citizens can he devised. But the struc-

ture is safest that has the broadest base.

The Kighteenth Amendment requirpil millions of men and

women to abruptly give up habits' anil customs of life which they

thought not immoral or wrong, but whirli, on the contrary, they

believed to be necessary to their reasonable comfort and happiness,

and thereby, as we all now see, respect not only for that law,
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but for all law, ban been put to an unprecedented and demoralizing

strain in our country, the end of which it is difttcutt to Bee.

To have millions of men and women idle, and in want, and

agriculture in greater dutretw than ever before, in this the richest

t'nnn eouutry in tbe world, presents a problem in dontentic reor-

ganization and readjustment of tike greatest public concern.

There are many other pressing problem*; but these are sufficient

to show that tbe part which must fall to law and lawyers ill

the reorganisation of oar domestic life will be ns great and im-

portant as that involved in the readjustment of the international

world.

There can be no doubt that to lawyers in mid-career, but

especially to tbe younger members of our profession, this new

world is bringing opportunities for pioneer and* constructive

thinking and action and service equal to, if not greater than,

that of which the lawyer-frame™ of our Constitution made so

much for us and for all men.

Certainly these are mutters on which the public needs to

hear the views of such men as Mr. Justice Clarke, and

so far as the call to service is addressed to the legal profes-

sion it could proceed from .no more appropriate source.

Perhaps the source of all the trouble is that he said that

prohibition is breeding a dangerous disrespect for law.

That is the one really sound objection against letting the

judges talk—they arc apt to tell the truth.

An Intolerable Evil.

The Prohibition Party went on for two decades casting

a bare handful of votes at Presidential elections,

and showing no tendency to increase. Suddenly the Eigh-

teenth Amendment was enacted, and laws most drastic and

oppressive adopted to enforce it This surprising result

may be attributed to the discovery of the fact that while

the securing of a majority i8 slow and tedious, the same

result can bo accomplished by intensive political coercion

exercised by a compact minority. Far more serious than

the immediate result is the fact that the Prohibitionist*

did not patent their discovery. The '"Agricultural Bloc
"

and the present advocacy of a bonus law nre among the

firstfruits of its general acceptance, and this is but the

beginning. If the present condition kocps up, and there

is nothing now in sight to check it, it is unpleasant to

reflect on the state to which representative government

will be reduced in a few years. It is of course true that

when it gets beyond endurance it will he cured, but by

some method so drastic as to bring its own train of at-

tendant ills. The referendum, a measure far better in

theory than in practice, will probably be the ultimate solu-

tion. If the legislature does not abolish the lobby, the lobby

will abolish the legislature.

A Modern Rottieo.
a

» kecknt Nebraska breach of promise case (Fellers v.

Pi Howe. 184 S. W. 122) again illustrate the axiom

that truth is stranger than fiction. It appeared that

the parties became acquainted when Jennie was fourteen

and Henry ten years her senior, that a few years later their

association culminated in an engagement to marry which

continued unbroken and unperformed from December,

189ti, to September, 1918. During the entire twenty-four

years the man maintained the attitude of a constant, de-

voted and affectionate suitor, regular in his visits and

generous in his gifts. His conduct was in every respect

honorable and the relations of the parties were up to the

highest moral standards. At the expiration of twenty-four

years he broke the engagement, and the suit followed, a

recovery of $22,000 boiug reduced on appeal to $17,000.

The court said: "There is no doubt but the plaintiff is

entitled to a substantial sum for the breach of this contract

She gave up more than twenty years of her young life

to the defendant's courtship of her, materially aiding him
in his business and social life throughout this long period,

excluding herself in the meantime from the attentions of

all others and the opportunities which might have been

hers to contract marriage with another, until now she has

reuched an age quite beyond the ordinary marriageable

age of a maiden. On the other hand it must be said to

the credit of the defendant that throughout all the years

of his engagement to plaintiff his relations with her have

never been other than honorable, kind and indulgent in

every respect until the final breach occurred." The case

evokes a certain amount of interest, indicating either an
undisclosed tragedy by which two lives were wasted or

else a most unusual manifestation of human nature. One
hardly knows whether to admire the patient fidelity of the

plaintiff or to say that she should be denied a recovery

because of "contributory negligence" in not making this

leisurely suitor either advance to the altar or make room
for a successor.

Actions for Broach of Promise of Marriage.

TiiKBK has been considerable discussion in Europe and
a little in this country as to the policy of permitting

a ttecovery for breach of promise of marriage. The action

is in form of course for breach of contract, but the measure
of damages is anomalous. The allowanco of damages for

injured pride and wounded affections is of course incon-

sistent with tho rules of damage obtaining in other classes

of litigation, llccovery for the loss of a marriage ad-

vantageous from a financial point of view is an excursion

into the realms of speculation and also is quite out of

keeping with the present political and economic equality

of women. It is a relic of the day when marriage was
the only lawful means of support open to the weaker sex.

The rules as to damages in this kind of a case are so far

arbitrary and at variance with those governing other types

of contract that the practical result is that the injury in

its discretion penalizes the defendant without much regard

to rules. The public policy of allowing recovery under
such conditions is open to question. Marriage is not of

itself an unmixed public good. The proportion of un-

happy matches requiring judicial surgery presents an in-

creasing problem. A marriage into which either party

enters unwillingly cannot but be unhappy, and an unhappy
marriage is no better for the community than it is for the

parties. Is it therefore expedient that a person desiring

to withdraw from an engagement should be deterred by

the possibility of being mulcted in heavy damages? If

his breach of contract causes actual damage, such as would
1)0 recognized in case of the breach of any other contract,

he should of course pay, but recovery on the basis now
allowed seems to rest largely on tradition derived from a

day in which ideals wore lower and the condition »f the

parties more unequal than at present.
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It lias a value to the druggist, fur its possession forces the

patient to come to hitn for the refilling, though it may be

more convenient to go elsewhere. By what legal right

does the druggist appropriate this value, to the detriment

of the man who has paid for the prescription ? There has

never been a direct adjudication of the question and but

two cases seem to have touched on it In Stuart Drug Co.

v. Uirah, (Tex.), 50 S. W. G63, it was held that a druggist

had a right of property in prescriptions retained by him,

subject to the right of the person depositing them to their

use. The question in that case however was as between

the druggist and a mortgagee of his stock, a recovery against

the mortgagee for conversion of the prescriptions being

sustained. * In White r. AicVomb City Drug Store, 86
Miss. 498, it was held that a druggist refusing to deliver

the medicine which he had put up under a prescription

until his bill was paid was not entitled to retain the

prescription, the court declining to express an opinion as

to whether he would have had the right to retain the

prescription if he had delivered the medicine. It is prob-

able that the usage of druggists is now so far established

that a customer would be presumed to contract with knowl-

edge thereof, and a person desiring to protect his rights

would have to assert his intent to retain the prescription

at the time of tilling it. It is not a large matter, but it

is from one viewpoint an exasperating bit of imposition,

and it would be interesting to see it tested in the courts.

Penalizing Hypocrisy.

Thehe has been introduced recently in the legislature

of .New York a bill providing that any person who
udvocutes for hire any measure restrictive of personal

liberty shall be guilty of hypocrisy and punishable as for

a misdemeanor. The advocating for hire of legislative

measures of any kind might profitably be prohibited, but

the name given to the offense created by this bill does not

tit the people at whom it is aimed. The average profes-

sional exploiter of measures restrictive of personal liberty

is a narrow-minded bigot, but he is sincere. 'Tis but just

to concede him this virtue, for he has few others. If

there is any hyjiocrisy involved in these "reform" bills it

is to be found in the legislators who vote for them under
political pressure when they do not believe in them or

(•(inform their jiersonal conduct thereto. One of the prime
disadvantages of democracy is that it breeds hypocrisy.

Handy docs a ruler find sincerity among those seeking the

royal favor, and King Populus beiug the most vain and
ignorant of monarch* naturally gets an unusual allowance

nf insincerity. If hypocrisy is to be abolished by law, it

will require a law more far reaching than that proposed

by the New York Solons to do it. It may even require

a constitutional amendment to accomplish it fully.

Medical Experts and the Courts.

*T*hk reports are full of cases wherein the courts have
* referred to the difficulty of getting any substantial

assistance from expert testimony as to sanity and the like.

On the other hand the writings of the foremost alienists

assert that legal standards of responsibility are unen-
lightened and that the rules of judicial procedure prevent
the eliciting of the merits of u medical question. Birt so

far as bus been observed neither judge nor doctor has got-

ten down to what would seem to be the cause of the trouble,

the fact that the court and the expert witness are at per-

petual cross-purposes and talking of two entirely different

things. The court is thinking always of legal rights. In-

sanity in the legal mind is deviation from the arbitrary

standard lixed as that of the legally responsible man. The
doctor is thinking in terms of cure. Insanity to him is

deviation from the nctual norm as ascertained by medical
experience. I'nder pressure he will put his answers into

the form fixed by a hypothetical question, but it is impos-
sible that he should in answering abandon wholly bis own
viewpoint and adopt the strange and to him impractical

one of the law. As a result experts who would agree
jierfectly if called on to treat a person will produce a

hopeless conflict of belief when called to testify concerning
his sanity. It is probable that no complete" remedy can
be found, for the difference of viewpoint will always pre-

vent full mutual understanding. The appointment of
official ex|>erts and a considerable degree of informality

in their examination would however go far toward making
medical testimony a source of enlightenment rather than
of confusion to the jury.

Who Owns the Prescription.

liriiK.N you pay a doctor for a prescription and take it

* * to a druggist to be filler), is he entitled to retain

it ? It has a value to the patient, who may desire to have
it refilled, provided refilling is not forbidden by statute.

DUTY TO RETREAT FROM FELONIOUS ASSAULT

Thk law of self-defense in homicide cases has been of
gradual development. At the outset the exaggerated em-
phasis laid on the peace of the realm prevented the admis-

sion of any legal excuse for the taking of life. Homicide
was justified only in the execution of the law. He who
killed in the defense of his own life was convicted; "he
deserved but needed a pardon" which the King granted

tie graci sua et rion per jiuticum. (2 Pollock &, JI aitland

Hist. 477.) Later the pardon became a matter of course

where the jury found the killing to have been se defen-

tiewlo and was issued by the Chancellor without referring

the matter to the King, and direct acquittals apparently

did not come into vogue until about the middle of the 18th

century. From this time the English law of self-defense

was largely the result of formulation by text writers, and
the English rule is probably most fully and accurately

expressed by Coke, who said (3 Inst. 55): "Some [homi-

cides] be voluntary and yet done upon an inevitable cause

are no felony. As if A be assaulted by B and they fight

together, and before any mortal blow given A giveth back
till he cometh unto n hedge, wall or other strait bevottd

which he cannot pass, and then in his own defense and
for safeguard of his own life killeth the other; this is

voluntary and yet no felony." From this oft quoted dic-

tum grew the doctrine that a man may not kill in self-

defense until he has "retreated to the wall."

In a few American jurisdictions, notably in Alabama,
this doctrine has been rigidly adhered to. the prevailing

rule being that homicide is never justifiable if the person

assailed could by retreat have escaped from danger. "The
intentional killing of the deceased by the defendant with
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a deadly weapon was shown by the uncontradicted testi-

mony of the State, and the burden was thereupon cast

on the defendant not only to show a pressing necessity,

actual or reasonably apparent, to take the life of deceased

in self-defense, but the onus was further on him to show
that he could not have safely retreated without apparently

increasing his peril. The inability to retreat safely being

one of the elements of fact which enters into and creates

the necessity to kill, the defendant must prove it, unless

it arises out of the evidence produced to prove the homi-
cide; and the fact that retreat would not place him in less

peril, or on better vantage ground than before, has been
held in some cases not to excuse him from the performance
of that duty." Springfield v. Slate, 9H Ala. 81, 11 So.

250, 38 A. S. R. 85. "When it comes to « question

whether one man shall rice or another shall live, the law
decides that the former shall riVo rather than that the

latter shall die." Com. v. Drum, 58 Pa. St. 0.

Two considerations worked strongly in the United States

in the development of the doctrine, the greater individual-

ism of our people and the improvement and general pos-

session of firearms. Out of these came a doctrine, finding

favor in the great majority of jurisdictions, that a person

feloniously assailed need not flee but may stand his ground
and meet force with force even to the taking of the life

of his assailant In the leading case of Erwin v. State,

29 Ohio St. 186, 23 Am. Rep. 783, it was said: "The law,

out of tenderness for human life and the frailties of human
nature, will not permit the taking of it to repel a mere
trespass, or even to save life, where the assault is provoked

;

but a true man, who is without fault, is not obliged to

fly from an assailant, who, by violence or surprise,

maliciously seeks to take his life or do him enormous
bodily harm. . . . The suggestion, by the attorney-general,

that that rule should be declared the law which is best

calculated to protect and preserve human life, is of great

weight, and we can safely say, that the rule announced
is, at least, tho surest to prevent the occurrence of occasions

for taking lifo; and this, by letting the would-be robber,

murderer, ravishcr, and such like, know that their lives

arc, in a measure, in the hands of their intended victims."

In another leading case, Runyan v. State, 57 Ind. 80, 20
Am. Kep. 52, the court said: "A very brief examination

of the American authorities makes it evident that the

ancient doctrine, as to the duty of a person assailed to

retreat as far as he can, before he is justified in repelling

force by force, has been greatly modified in this country,

and has with us a much narrower application than

formerly. Indeed, the tendency of the American mind
seems to be very strongly against the enforcement of any
rule which requires a person to flee when assailed, to avoid

chastisement or even to save human life, and that tendency

is well illustrated by the recent decisions of our courts,

bearing on the general subject of the right of self-defense.

The weight of modern authority, in our judgment, es-

tablished the doctrine, that, when a person, being without

fault and in a place where ho has a right to be, is violently

assaulted, he may, without retreating, repel force by force,

and if, in the reasonable exercise of his right of self-

defense, his assailant is killed, he is justifiable."

About fifteen years later these cases were quoted with

approval bv the Supreme Court of the United States in

Heani v. V. 158 U. S. 550, 15 S. Ct. 9«2, 39 U. S.

(1,. cd.) lO.Sli, and from that time, except in a few juris-

dictions were accepted as the expression of the prevailing

rule. The authorities were later reviewed at great length

in State v. (iartlw-r. 9« Minn., 318, 104 X. W. 971, 2 L.

II. A. (N. S.) 49, wherein it wan said: "The doctrine

of 'retreat to the wall' had its origin before* tho general

introduction of guns. Justice demands that its applica-

tion have due regard to the present general use and to tho

type of firearms. It would be good sense for the law to

require, in many cases, an attempt to escape from a hand
to hand encounter with fists, clubs, and even knives, as a

condition of justification for killing in self-defense; while

it would be rank folly to so require when experienced men,
armed with repeating rifles, face each other in an open
space, removed from shelter, with intent to kill or to do
great bodily harm. What might be a reasonable chance
for escape in the one situation might in the other be certain

death. Self-defense has not, by statute nor by judicial

opiniou, been distorted, by an unreasonable requirement
of the duty to retreat, into self-destruction."

Hut with the building up of the country and the dis-

appearance of much of the robust individualism of earlier

days a certain amount of reaction seems to have set in.

With the softening of manners came something of a belief

that the doctrine that a person may stand his ground in

any place where lie has a right to be, and maintain that

right even by the tailing of life, unduly exalts a bare per-

sonal right. However congenial it may be to the spirit

of a courageous people accustomed to maintain their own
rights, with the passing of those hardy times "the native

hue of resolution is sicklied o'er with the pale cast of

thought." There has appeared a tendency toward a third

stage of the doctrine in which the retreat became merely
a factor in determining whether the tilling was in neces-

sary Self-defense. Thus in State v. Joiwjs, 89 la. 182, 5(5

N. W. 427, it was said: "It may be conceded that in the

earlier adjudications of this court there is language em-
ployed which may be said to lay down the doctrine that

one who is assailed with a deadly weapon is not required

to flee from his adversary, but may strike and kill in his

own defense. See Tweedy v. Slate, .'» la. 433. But in the

later utterances of this court, and it may now be said

to lie the general rule elsewhere, the killing of au as-

sailant is excusable on the ground of Belf-defense only

\
when it is, or reasonably appears to be, the only means

• of saving one's own life or preventing some great bodily

injury. If the danger which appears to be imminent can

l>e avoided in any other way, as by retiring from the

I
conflict, the taking of the life of the assailant is not

excusable."

It was well said in Brourn v. V. S., 41 S. Ct. 501, that

the rulings in concrete cases on this subject "have had a

tendency to ossify into specific rules without much regard

for reason." And in that case the court suggests obiter

what seems to be the true rule, to which the majority of

jurisdictions will eventually come. "Rationally," says Mr.

Justice Holmes, "the failure to retreat is a circumstance

to be considered with all the others in order to determine

whether the defendant went farther than he was justified

in doing; not a categorical proof of guilt."

This rule would seem to satisfy all logical requirements.

It avoids on the one hand the Prussian officer doctrine that

a man may maintain with a deadly weapon his right to

walk on a particular pie»-e of sidewalk at a particular time.

On the other hand it docs not fix an arbitrary duty to
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retreat merely liecausc retreat is physically possible, but

gives to the man feloniously assailed the reasonable latitude

of discretion to which he is entitled as to how his safety

may best bo assured. The man who makes a felonious

assault does not outlaw himself; if it is certain tbut the

person assailed can with safety avoid the combat he should

be required to do so. On the other hand every presump-

tion is against such an assailant, and the prospective vic tim

should not be required to take the least risk to avoid

killing him, nor should he be held to any fine discrimina

tiou in deciding on his course of action. As was said in

Brown v. V. S., supra, "Detached reflection cannot be

demanded in the presence of an uplifted knife." The

danger inherent in allowing the rules of self-defense to

be formulated on a basis of pure theory was forcibly stated

by Judge Sawyer in the case of In re Neatjle, 159 Fed.

833, 5 So. R. A. 78. ''It is not for scholarly gentlemen

of humane and peaceful instinctB—gentlemen who, in all

probability, never in their lives saw a desperate man of

stalwart frame and great strength in murderous action-

it is not for them sitting securely in their libraries, 3,000

miiee away, looking backward over the scene, to determine

the exact point of time when a man in Neagle's situation

should fire at his assailant, in order to be justified by the

law. It is not for them to say that the proper time had not

vet come. To such, the proper time would never come."

W. A. S.

ODDS AND ENDS OF JUDICIAL NOTICE

In nn urticle written several years ago Mr. Christopher

Morley, the well-known essayist, descanted on the pleas-

ures of a Saturday afternoon spent in exploring the dic-

tionary, in search of the odd and quaint in the matter of

words and their histories. '-Word beagling" was one of the

terms he gave to this pastime. We are in agreement with

Mr. Morley that this is a noble and worthy spurt, but we

should like to suggest a variant thereof for the amusement

of the attorney who finds himself with several hours to

spare—at a time, let us say, when he docs not feel quite

equal to such a task as that of familiarizing himself with

the decisions in the new volume of his state reports, some-

thing which he has been intending to do ever since the book

arrived several weeks ago. We have not Mr. Morley 's

felicity in the choice of words, so we shall appropriate his

own creation and describe our entertainment as "beagling"

not for words but for the unusual and interesting in the

matter of judicial notice.

The digests, the encyclopedias of law and the reports

constitute a hunting ground full of odd and amusing hold-

ings as to mutters of which the courts have taken or have

refused to take judicial notice. Here at a glance one is

reminded of local and national history, of the conditions

of life at different periods in the various parts of the coun-

try, of the advancement of science, and the customs and

habits of the people. Indeed, with some imagination, a

mau could form a more or less accurate idea of life ns it

has been lived in the United States, from a perusal of

those matters which at various times have been before the

court as candidates for judicial cognizance.

From the very nature of things the judges, in dealing

with such matters, are at times likely to lay aside some of
their dignity and discover to the reader a pleasing per-

sonality, especially if they have a sense of humor; and too,

it is just us amusing wlteti the court, forgetting its human-
ity, brings to bear on some trite and homely subject, gen-
erally accepted by all, the weight of its ponderous dignity.

So for example, when the court in an early Alabama case,

Dickinson v. Branch Bank (1847) 12 Ala. 54, in discuss-

ing the phrase "city of New York" as set forth in a bill,

declared that the city meant was "our great commercial
emporium'' and that there had been "forced on" them a
knowledge of the geography of the State of New York and
that it was "extra territorium," we immediately thought
of Sir W. S. Gilbert and Sir Arthur Sullivan and the fun
they might have had with this and the fun we all should

have had as a result. And we should like to be* able to

submit to the same wits the decision in Walling v. Stale,

(1915) 13 Ala. App. 253, 69 So. 236, holding that where
the term "Willie" is applied to a male the court judicially

knows that it is a corruption of William.

It is humorous to note that a Missouri court, in Biggin

v. Collier (1840) G Mo. 568, turned a deaf ear to the

claims of New Orleans to recognition as a city in Louisi-

ana ; that another court in the same State, in Price v. Page
(185(3) 24 Mo. 05, self-consciously noted that Missouri
was east of the Rockies, and that in still another Missouri

case, DePaiye v. Dough*, (1911) 234 Mo. 78, 136 S. W.
345, the court, with its pride of state aroused, said that

it was a "little inclined" to hold that there was no tract of

900 acres of 23 cents per acre land in the State. The Mis-
souri courts are, however, a disappointment on one score,

for in Stale v. Solon, (1912) 247 Mo. 672, 153 S. W.
1023, it was stated that in the absence of any showing that

the game of poker was pluyed with cards no judicial knowl-
edge would l>e taken that poker was a game of chance, and
again in Slate v. Wade, (1915) 267 Mo. 249, 183 S. W.
598, authority was cited to the effeet that the court did not

judicially know how "craps" was played, the court in addi-

tion saying: "This soft impeachment we also, on other

and purely personal grounds, deny."

The courts of Louisiana and Georgia are, however,
either more observant or less puritanical than those in

Missouri, for in City of Shrevcporl v. Bowen, (1906)
11G La. 522, 40 So. 869, we are informed that it is com-
mon knowledge that draw poker is a garabliug game more
widely recognized as such than any other known to the
American people. So in Sims v. State, ( 1907 ) 1 Qa. App.
776, 57 S. K. 1029, we find that poker is a well known
American game played with cards and that it is a gentle-

man's game played for gain and diversion. And the same
court notes that "craps" is a well known game played with
dice and popular with negroes. It knows, too, that "shoot-

ing'* indicates how the game is played. It is perhaps
aside from the point, but this delightful court irrel-

evantly remarked: "We may say en passant that the

humble crap shooter is more frequently detected by the

vigilant officer than the aristocratic poker player."

While on the subject of gambling it is interesting to dis-

cover a case in Kentucky, Com. v. Bull, (1878) 76 Ky.
13 Bush. (Ky.) 656, in which the court held that it could

take cognizance of statutes under which officers of the

University of Paducah claimed the privilege of raising

money by lottery. It seemB like a far cry from the days
when Kentucky universities were supported by lotteries to
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the present age of Bo McMillin and "the praying Colonels"

of Centre College who defeated Harvard at football ; and
in the Bame connection one is reminded of the latest pro-

posed legislation governing Kentucky institutions of learn-

ing, a bill before tho Kentucky legislature which would
forbid the teaching, in any school or university receiving

financial support from the State of Kentucky, of any evolu-

tionary theory of man's creation. And isn't it a Ken-
tucky court in Johnson v. Com., (1920) 188 Ky. 391, 222
S. W. 106, that takes notice of the fact that a "bootlegger"

is one who engages in the unlawful salo of liquor and that

in some communities and with some people there is

freely any more opprobrious epithet ! There are so

many shades of opinion about a matter like this that we
shall allow the reader to make his own comment thereon.

Quite properly, wo should say, it is a Kentucky judge who,

in Harden v. Harden (1921) 191 Ky. 331, 230 S. W. 307,

holds it to be a matter of common experience that when
two young people arc engaged the affection and devotion

of each for the other operates more powerfully than any
other earthly consideration.

Reverting to the Georgia courts for a moment, due

credit must \w given to them for solving the problem of

why is a public school commencement, for in Manning v.

Mile, (1915) 16 Ga, App. 654, 85 S. E. 930, it was judi-

cially recognized in a headnote that a meeting of a publio

school for commencement exercises is a meeting for liter-

ary and social improvement And yet we aro afraid that

the matter is still loft somewhat in the air, for we ore

rather hazy about what the court moans by "social" im-

provement. "Literary" improvement is under the circum-

stances fairly clear ; that means essays and declamations

mi "Duty" and "Our Country" and the entertaining

annual address of the president of tho local school board;

but "social" improvement—no, that's not quite clear.

In Jones v. Fowler, (1913) 161 N. C. 354, 77 S. E.

415, we come across a holding of particular interest since

the advent of Prohibition. In that case the court declined

to hold that the intrinsic value of whiskey is generally

known or that the court had any expert knowledge thereof,

there being no market value for liquor because there was
no legal sale for it

We have been informed that Californians are loath

to acknowledge the great earthquake of April, 1906, pre-

ferring to ascribe the destruction of the city of San Fran-

cisco to the fire that ensued, but in Fountain v. Connecticut:

F. Ins. Co., (1910) (Cal.) 117 Pac. 630, the court

seemed to recognize it indirectly, holding that they would

not take notice that in the city of Santa Rosa the disturb-

ance was of equal force over a whole block. We should

like to see what a California court could do if it were

given a chance to take judicial notice of its own climate

and wo wonder whether under similar circumstances it

would be as modest as the Texas court in Texarkana, etc.,

R. Co. v. Schevoight, (1916) (Tex.) 181 S. W. 802,

which refused to take notice of a splendid view afforded by

a line of railway running along the Gulf of Mexico. From
our glance through the digest we seem to have an impres-

sion that the Texas courts arc strong on local history : see

e.g. Florrs v. Hovel, (1910) (Tex.) 125 S. W. 606. And
was it not a Texas court which in Fauska v. Daus, (1868)

•U Tex. (17. refused to take judicial cognizance of the sig-

nificance of the term "colored men" ? As an example of

loyalty to climate we submit the case of McCorkle v.

DriskeU, (1900) (Tenn.) 60 S. W. 172, wherein a Ten-
nessee court refused to recognize that Chattanooga was a

hot place.

One is struck by the notice taken of the panics or finan-

cial depressions which have occurred from time to time,

one of the latest of the sort appearing in Miller v. Hert-
berg, (1919) 202 Ala. 0i;5, 81 So. 555, wherein the court

noticed the industrial disturbance following the Great
War. And one is so repeatedly notified that mules arc

dangerous animals and have a propensity to kick that he is

finally persuaded of the truth of the statement: see e.g.

Tolin v. Terrell, (1909) 133 Ky. 210, 117 S. W. 290,

wherein the court said that it was common knowledge that

there is no telling when or under what circumstances a

mule will or will not kick.

While on the subject of mules we should like to call

attention to one of the gems that may be disclosed in a

search of this sort. In Edgar-Morgan Co. v. Alfocorn

Milling Co., 270 Fed. 311, it appeared that the plaintiff

and the defendant were competing manufacturers of feed

for domestic animals. The plaintiff, it seems, beginning

with a feed known as "Happy Hen Scratch Feed," had
expanded his business and later marketed "Huppv Chick

Feed," "Happy Hog Feed," "Happy Cow Feed.'' and
finally a "Happy Horse and Mule Feed." The defendant,

too, began making and selling a "Happy Mule Horse and
Mule Feed" and litigation ensued. And now let the court

speak for itself. "Plaintiff and the corporute defendant

are engaged in precisely the same business and are com-

petitors for trade in the same territory. Some confusion

has already arisen. The proof shows that domestic fowls

eat the mule feed. Absent such proof, the formulae in

evidence disclose that, present opportunity, tho hen will

eat the mule feed and the mule will cat the hen feed.

Courts may, I opine, so for judicially notice the tastes and

habits of well-known domestic animals such as those here

involved."

Apropos of the soldiers' bonus agitation it is of interest

to note that in Dickenson v. Preeden, (1863) 30 111. 279,

the court took notice of Acts of Congress dedicating a large

part of the public lands in Illinois as bounties to soldiers

of the United States in the War of 1812. Another bit of

history that raised a question in our minds was set forth

in Williams v. State, (1881) 37 Ark. 463, wherein the

court held that notice would bo taken that the Civil War
was flagrant in the State from May C, 1861, to April 2,

1866, and wo wondered whether they were not rather

tardy in ending the war in Arkansas. What bellicose

people they must be

!

In matters of science one notices one after another of

man's inventions receiving judicial recognition, and occa-

sionally one is struck by the fact that an institution once

the object of judicial notice has disappeared or has been

superseded. And yet as late as 1905 a New York court

in Klcffmann v. Dry Dock, etc., Jl. Co., 104 App. Div. 416.

93 N. Y. S. 741, took notice of the construction of an

ordinary horro street car. Courts have recognized the

modern custom of using cellars and basements of residences

as garages, and one court, in Slale v. Phillips, 106 Kan.

192, 186 Pac. 743, remarking that it must not assume to

bo more ignorant than everybody else, held that it would

notice what everyone else knew, viz., that a 1918 five pas-

senger Ford, only six weeks old. was worth more thun $20.

After looking at Valley Spring Hog Ranch Co. v. Flag-

>igmze<
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mann, (1920) 282 Mo. 1, 220 S. W. 1, and Williams v.

Su-eet, (1920) 1 19 Mo. 228, 110 Atl. 31G, and discovering

that it was common knowledge that the house fly, spreading

denth-dealing germs, is « most dangerous insert to lmimiii

life, and learning' from Delaware, etc.. 11. Co. v. Puhtir

Utility Comm.. (1912) SIS X. J. L. 22, 84 Atl, 702, that

a common drinking cup is recognized aa a means of spread-

ing diseases, we were reminded of the poem entitled "On
a Fly Drinking out of His Cup" and on rereading it were

greatly shocked at the unsanitary nature of the thing.

Let us quote the first of the two stanzas:

"Busy, Furious, thirsty fly,

Drink with rue and drink as I

:

Freely welcome to my cup,

Couldst thou sip and sip it up:

Make the most of life you tnuy,

Life is short and wears uwny."

But that whs written sometime in the eighteenth century

and poets are reckless fellows anyway.

One naturally assumes of a subject of which judicial

notice is taken that it is a matter which is well known to

all people of ordinary understanding and yet we doubt

whether an Illinois court in Fuller v. Peoria, etc.. Union

Jl. Co., (1911) 164 Til. App. 385, taking notice of the

course of the heavenly liodics, has the support of that illus-

trious citizen of that state, Dr. Wilbur Glenn Voliva. who
teaches that the world is flat and the mm a body about forty

miles in diameter suspended from the heavens at a distance

of some 3000 miles from the earth. In St. Hubert Guild

v. Quinn, (1909) 64 Misc. 336, 118 N. Y. S. 582, there

may be found what is perhaps an unusual bit of judicial

recognition. The court in that case, remarking that it

would take the same knowledge as the community at large

of matters of literature, took cognizance of the fact that

the genius of Voltaire has enriched many fields of knowl-

edge. In Rochester, etc., Turnpike-Road Co. v. Joel,

(1K99) 41 App. Div. 43, 58 N. Y. S. 346, we find a

decision which took notice of the fact that bicycles had

superceded ordinary modes of travel and there was talk of

"wheelmen," a term seldom seen nowadays. Another

inemorv aroused is that of ping pong, for in U. S. v.

S/raw». (1905) 136 Fed. 185, 69 C. C. A. 201, it was
recognized that ping pong was a game requiring skill and

indulged in by adults. An Oklahoma court in State v.

Ijawrcnce, (1913) 9 Okla. Grim. 16, 130 Pac. 508, is dis-

covered to have taken notice that baseball is an innocent

public amusement and constitutes the most popular and

entertaining pastime of the American people, being known
from one end of the country to the other as the great Amer-
ican gnme. But we feel that some sort of a prize should go

to the Iowa court in Sieberts v. Spongier (1908) 118

X. W. 272. which in recognizing the college football season

said: "While American institutions of learning may be

religiously devoted to the study of football the remainder
of the year, the season projter in which academic investiga-

tion gives place to applied science begins with the first

frost and ends appropriately with the day of general

thanksgiving." It. S.

"That an undefined authority is dangerous, and ought to lm

intrusted as cautiously as possible, every mnn must admit."—

Per Iredell, J., in Pcnhallow ». Doauc's Adtn'rs, 3 Dall. 91.

THE VOCATION OF AN ADVOCATE

Addreu by Jtt. Hon. Sir John Simon, K.C.V.O., K.C., delivered

at the annual meeting of the Canadian Bar Assoeiation.

It is quite impossible for me to enter iipon the discussion of the

subject whirh I have set for myself this evening without in my
first, sentence thanking you for the warmth and kindness of yonr

welcome and assuring you that I regard it at once as the greatest

mid the moot pleasant compliment that has ever come to me in

my life as a private professional man that I should have received

the invitation which Sir James Aikins sent me to attend the

meetings of the Canadian Bar Association. This Association,

modeled on the lines of an older association in the United State*,

is to everybody who taken an interest in the science and in th«?

fellowship of the law one of the most interesting and surprising

of societies. I hope nothing that I shall say to-night will be

thought to belittle the professional patriotism of English bar-

risters, but it would be quite impossible by any inducement to call

together a great convocation of English barristera in the first weefc

of September— (laughter)—and, realizing as I do from tie ac-

quaintances and the friendships that T have made during my stay

amongst you, that liore gathered in the capital eity of the Domin-

ion you have men of the law, hnsy men, overworked men, I daru

say, in need of a holiday, as all lawyers are, who have deliberately

traveled enormous distances, both from the East and from the

West, in order to join with their colleagues in these debates and

discussions, 1 cannot tell you with what interest and

an English barrister like myself, and, I am sure, like my
Sir Malcolm Macnaughlen, finds himself amongst you.

If anything could add at once to the pride and to the pleasure

w ith which I find myself here as your guest, it would be to come
here when the Society is showing nil indications of rapid.and
vigorous growth which your munificent president. Sir Jaiuc*

Aikins, year by year leads to greater triumphs, and to find myself

at your annual meeting under the chairmnnxhip of my old friend

Mr. Justice Duff. (Applause.) Mr. Justice Duff and I made
one another's acquaintance long since. We shared the labors of

a difficult and anxious time eighteen years ago, and it is one of

my plensnntest memories that from the time down to to-day, the

friendship between ns' has always remained close and constant.

But indeed, Indies and gentlemen, happy is the practicing

Knglish banister whose work takes him in those directions whicli

make him the collcagne of the Canadian bar. There are no more
generous colleagues: there are no more kindly opponents; I hope

I may say with truth, there are no more considerate critics, than

the lawyers of Canada with whom some who practice in England

from time to time come in contact. And when I think of thia

great association and all that it represents, all that it stands for

to-day and all that I am convinced it is going to do for Canadn,

for peace, for good government and for the profession of the law

in times to come, it seems appropriate in addressing this assembly

to choose as my subject the Vocation of an Advocate.

So much, ladies and gentlemen, in the comfortable language of

uiutnal praise, (flhighter.) But this is the Palace of Truth and
we may as well begin by admitting that, whatever be the explana-

tion, there is in some quarters a painful

Lawyers. (Laughter.) I think many of my Canadian

must feel, as so many of us feel at home, whether in our profes-

sional sphere, our strictly professional sphere, or whether in the

public work which lawyers have in time of crisis so often under-

taken, that we are a misunderstood class. We arc denounced for

vices which we never practice, and, what is even more surprising,
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wc are acclaimed for virtues which we seldom attain. (Laughter.)

By novelists, for example, and by dramatists, and, I suspect, by a

large part of the general public too, a lawyer at his worst is an

unprincipled wretch who is constantly and deliberately engaged

in the unscrupulous distortion of truth, by methods entirely dis-

creditable, and for rewards grotesquely exaggerated. (Laughter.)

Even at his best, a lawyer in the minds of many people is marked

only by a supernatural coolness and an almost infernal cunning,

by means nf which he discovers at the last moment an argument

which nobody hat* thought of, or produce!! a witness from some

forgotten rorner as a conjurer produces a white rabbit from the

tiiils of his evening cost, and thereby, when all seems lost, over-

throws the obstinate and rescues the innocent.

Speaking to my brother lawyers and here in the Temple of

Truth, don't you agree with me that both those pictures are

exaggerations T (Laughter.) It is not true that a lawyer spends

liia life in the dishonest and unprincipled pursuits of distorting

fact and coloring truth; and it is not troe either that by waving

some rhetorical wnnd in Court he works' miracles and compels

agreement. The truth about the matter is that a lawyer is a very

plain matter-of-fact, hard-working person, who devotes long hours

in private to preparing what may not show for very much in

public; and I say with great boldness to yon that a lawyer is

neither so unscrupulous' nor so ingenious as some people make ont

-at any rate, I make bold to say that we know of other lawyers

who arc neither a* unscrnpnlons nor as ingenious as some people

»upi>ose.

We lawyers, "conscious as we are of one another's short-

comings," are prepared to deny the popular description of the

character of the advocate's art, and I stand here to-night to con-

tend on behalf of our lawyers' craft that just as it is true there

is no royal road to success or fame without unremitting labor, so

on the other hand, it is a vocation which calls for, and which does

>wt call in vain for, the nicest sense of honor and the strictest

devotion to justice. (Hear, hear, and applause.) Therefore it u
as a lawyer who is proud of his profession, who believes it is a

great and necessary calling, which contributes much to social

justice and is essential for the progress of society, that I invite

you to consider for a few moments some elutractoristica of the

vocation of an advocate.

And first, ladies and gentlemen, allow me on bchnlf of the rime

ticing members of the profession to get rid of one antiquated

fallacy. It is astonishing what a number of people believe that

as indeed somebody once said, that the bar is not a bed of roses,

for it is either all bed and no roses, or eke it is all roses and no

bed. I for my part find it very difficult to believe some of the

stories that are told of the uninterrupted and continuous lnbor,

hour after hour, night and day, which has been undertaken in

the pursuit of our profession by some distinguished advocates in

the past. I have been assured, however, for example, by the son

of a former Lord Chancellor, that when his father was at the Bar

he never went to bed for a week. (Laughter.) Well, that is

hearsay evidence.

I have heard a successful English barrister declare that there

nrc only two things needed for success at the English bar; the

first of them is a good clerk, and the second is a good digestion.

(Laughter.) But I happen to know that that particular member

of the bar never argues a case without having very fully and

carefully studied bis brief; and I think our talk to-night would

not be without its value if it would do something to disabuse the

public mind of the idea that advocacy is a sort of tour de force in

which a man, under some sudden inspiration, whether by the

superior or the inferior deities, dashes in, and, relying upon the

divine afflatus, delivers himself of some overwhelming argument,

eouched in language of the most elaborate rhetoric, and thereby

proves that the worse is the better reason. It is not true at all.

I do not believe that there is any great profession in which hon-

orable success is attained without unremitting labor. The old

dclluition that genius was an infinite capacity for taking pains is

open perhaps to the objection that genius is so rare a quality that

no analysis will discover how to attain it ; but that no man can

attain a great position in our profession of the law unless he is

prepared to devote everything that he has in his powers of mind

and concentration upon the work be has to do and the preparation

for the case he has to argue, is, I am convinced, the experience of

all those who have tried this strenuous competition, and all doc-

trines to tbe contrary are quite unfounded.

It was Plutarch, I think, who said, in his account of Demos-

thenes, that when Demosthenes was asked what was the first and

most important thing in oratory Demosthenes replied, "Action."

And when he was asked what was the second most important thing

Demosthcnea ueain said "Action." And when he was asked what

was the third most important thing Demosthenes again said

"Action." Well, I have often wondered how Demosthenes ever

came to talk such nonsense; but perhaps the explanation Is that

somebody has misunderstood Demosthenes, and thai when he

spoke of action he must really have referred to the necessity of

unremitting and continuous work.

Let me for instance remind you of an incident in I lie life of

great lawyer, Charles Bowen. Charles Bowcn was one of tbe two

juniors in the famous Tiehborne litigation. Mr. J. C. Matthew

was the other, who was afterwards Lord Justice Matthew and a

very distinguished and powerful commercial jndge in England.

The Tiehborne litigation was a ease in which the plaintiffs cross-

examination lasted 22 days. The bearing of the plaintiff's caBe

lasted 70 days. The opening speech for the defence lasted a

month. (Laughter.) And, most astonishing of all, tbe summing
up of Chief Justice Cockbnrn in the subsequent proceedings for

perjury which were taken against the person who claimed to be

the inheritor of the Tiehborne estates—tho summing up of the

Chief Justice Cockburn lasted 18 days and occupied 188 columns

of tbe Times newspaper. Well, that was something like a case.

(Laughter.) And Charles Bowen's biographer points out that

Mr. Bowen was' engaged as a junior in that case from the middle

of 1871 to end of February, 1S74, and his biographer says this:

"He devoted to it the whole of his powers, intellectual and phys-

ical. His familiarity with every fact of it was complete. He
used to «*y that he did not believe that there was a single fact or

a single date in the evidence of which he was not fully cognisant

and of which he was not prepared on the spur of the moment to

give an immediate and correct account." And yet, ladies and

gentlemen, when that Tiehborne case was over, when the Tieh-

borne estates down there in Hampshire were confirmed in the

hands of tbe man to whom they really belonged, and when this

unhappy claimant bad been sentenced to seven years' penal servi-

tude, I should doubt whether there was a single fact, or a single

date, or a single circumstance in the whole of that immense
accumulation of detail—all of which was in Charles Bowen 's

memory—that was of the slightest permanent value or interest to

anybody on earth.

There is the real character of a lawyer's life. He is constantly

Under the duty—end if he regards bis profession seriously it is a

most solemn duty—of learning the detail about his client's busi-

ness with a precision and a minuteness which passes long beyond

the bounds of what is interesting or permanent, and when he has

done it he has to face the circumstance that this vast and dctniled

study may very well, to a large extent, be wasted labor. Truth
may lie at the very bottom of the well, and all the pumping mil of
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Ibe liquid tbat lies above it only serves to find at last the one small

point, which n practicing lawyer no often discovers to be the key

und heart of the mystery.

Next to the advocates willingness to seize upon, analyze and

understand the details of the case which be is preparing for trial

—I myself would put next in the armory of the advocate two

power to select out of this vast mass of detail the things that

really matter, and the courage to reject, in the face of the client's

reiterated desires, in the face of every other temptation, the

accumulation of unnecessary material, which is better left undeait

with. The Ticbbome litigation was of enormous length and there

may have been good reasons why it lasted so long but in my judg-

ment and so far as my own experience goes, other things being

equal, the shortest argument is the best.

I have heard advocates say that it is always necessary to repeat

an argument at least three times, especially if you are addressing

a tribunal which consists of more than one judge. (Laughter.)

You have to repeat it for the first time in order that one judge-

may understand it; you have to repeat it for the second time in

order that he may explain it, while you are repeating it, to bis

brethren (laughter) : and you have to repeat it for the third time

in order to correct the erroneous impression which he has unfor-

tunately conveyed. (Loud laughter and applause.) Sir James

Aikins, this is a meeting of the Canadian bar! (Laughter.) The

judges' are here only by sufferance, and I am speaking not of the

duty of a judge—it is a thing of which I know nothing at all

—

but on the wholly different subject of the vocation of an advocate,

and it is selecting out of a great mass of matter of that which is

really important whieb is really going to tell, which is really going

to carry the day. It is a thing which requires sureness of judg-

ment, and it requires strength of character. The lay client is so

familiar with bis own case that be sometimes finds it very difficult

to communicate all the relevant facts of the case to his professional

adviser, but on the other band it is extraordinarily difllcult for the

lay client to believe that his professional adviser, if lie omits any

fact in the case, is not doing so either from ignorance or from in-

dolence, or from indifference, or, it may be, from a desire to get as

sum as possible into another court. And yet, recalling after au

experience of twenty years the arguments that havo really im-

pressed me—both arguments in point of law and arguments on

questions of fact— I feel more convinced to-day than ever tlutt one

of the most important things at which every advocate ought to aim

is this economy of his material which enables him to present a

picture in which everything that is critical and salient stands out,

and where there is no danger that anybody will fail to see the

wood for the trees.

Speaking now from the point of view of advocacy, I do not

greatly admire the famous aoeech of Portia in the Merchant of

Venice. Of course she was a lady barrister—(laughter)—and 1

believe it was her first brief; so on both gTonnds we must speak

with indulgence and consideration. But I don't greatly admire her

performance as a matter of advocacy. No doubt that was a very

fine passage all about the quality of mercy, and it would have

been a most admirable way of addressing the court, supposing

that Antonio was going to be convicted; bat when she had got in

reserve thut point about the pound of flesh, I must aay I think

site ought to have brought it out immediately. If I had been the

Duke of Venice, though I should have decided in Portia's favor,

1 should have made ber pay the costs of the first half hour of the

hearing. (Laughter.)

But then, lawyers and barristers and judges are notoriously

impervious to the influence of pottry aud the drama. I remem-

ber to have been told a story of a very shrewd, but peculiar

£nglish judge, who, I believe, was one of Ibe best judges of a

horse that ever sat upon a bench (laughter), but who sometimes

avowed curious literary opinions, meeting one day in the Temple,

in London, with Serjeant Taulford, who, besides being one of the

Kings Serjeants, was n great Sliakesperian authority, tliis

[ lamented judge suid to Taulford : "Taulford, you know about

Shakespeare, I believe. Tell me, what is the best play of

Shakespeare to read, for I have never read any of themt" Ser-

jeant Taulford gave the rather surprising advice thai be thought

the beet play to begin with was the tragedy of Borneo and Juliet,

and meeting the judge about three weeks afterwards, asked what

he thought of it. "What do I think of itt Why, I don't think

anything of it. It is a tissue of improbabilities from beginning

to end." (Laughter.)

So far as I have been insisting that in the outfit of the advocate,

apart altogether from any question of knowledge of law or knowl-

edge of man, or knowledge of women, all of which are very neces-

sary ingredients in his composition—I say nothing of the even

more necessary knowledge of judges (laughter)—so far I have

been insisting that in the outfit of the advocate the two things

that are most important are: first, the ability and the willingness

to work, so as to accumulate all the material available; and,
1 secondly, the judgment and the character which will winnow out

j

of these materials and select what is really necessary for the pur-

pose in hand. Accumulation, selection, rejection,—those, I think,

are the reading, writing and arithmetic of advocacy.

I know it is said, and some people believe it most fervently, that

since advocacy is the art of persuasion the most important thing

has, so we are told by historians, flourished in various ages, but I

cannot bring myself to believe that highly rhetorical periods really

ever have bad, either on judge or on juries, quite all the influence

which historians and biographers assure us they did have in the

case of the particular subject of their admiration. At any rate, it

is a product which does not keep. Can anything be more depress-

ing than reading the rolling periods even of great speeches like

;
Brougham's defence of Queen Caroline— I would almost say, of

' Burke's impeachment of Warren Hastings f

I think it is said of Lord Erskine that on one occasion when he

appeared for a candle maker before a common jury at the Guild-

hall in the City of London, in an action for libel, he began by

raying: "Gentlemen of the Jury, the reputation of a tallow

chandler is like the bloom upon a peach. (Laughter.) Touch

it, and it is gone forever." (Laughter.) I feel certain that Lord

Erskine got justice and considerable damages for his client, but I

have great difficulty in believing tbat it was bis rhetorical lan-

guage which greatly weighed the scales in the plaintiff's favor.

The truth is that at its best forensic eloquence is like dry cham-

pagne—if indeed I may be permitted (laughter) in this part of

the world to make such a reference. (Laughter.) That is to
I say, however effervescent it may be when the bottle is first opened,

it is impossible to preserve it in a good state for very long. There

is not, after all, very much difference, at any rate in courts of

law, between bathos and pathos, and the line even in greatest

oratory is a very fine one. Everybody who takes an interest, as

all lawyers must do, in the art of speech, recalls pcriiaps the most

famous, most moving passage ever spoken in the British House of

Commons' in the last century—the passage, in John Bright 's

oration dealing with the Crimean War which contains the famous
phrase: "The Angel of Death is amongst us. You may almost

hear the beating of his wings." And yet it is a good House of

Commons tradition that when Mr. Bright went out into the lobby

and received the congratulations' of hie friends, one of them said

"It is just as well you said 'beating', for if you had said 'flapping'

we should have laughed." (Laughter.)
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Now, Mr. Justice Duff, I had intended in what I first sketched

out for myself to occupy some portion of my lime, and perhaps

a major portion of the time, in discussing a question always, I

think, interesting, and one which is of importance both to pro-

fessional lawyers and to those of tlie public who take an interest

in the law—the question as to bow it is possible to reconcile th»

duty nnd fund ion of an advocate with the dictates of morality.

But after 1 had accepted the invitation whioh Sir James on behalf

of the association so kindly conveyed to me, I found that last year

there had been delivered at a meeting similar to this, und is

recorded in the transactions of the association, a most admirable

address—if I may be allowed to say so—on this subject by Chief

Justice Mathers. I have read it—I hope everybody has read it—

with the greatest interest and appreciation. Therefore I will

curtail what I had intended to say on this subject, though 1 will

not entirely omit it. The problem is a familiar one. Most mem-

bers of the bar have been challenged at some time or other with

the question, "IIow is it possible, sir, that you should be prepared

to defend a guilty man V We all know that question, and it is

worth considering for a moment because it has a direct bearing

on the question as to what is the real nature of the vocation of the

advocate.

Now is it consistent wi{h the duty of honor and candour to

espouse what may be the worse cause, and perhaps, still more, to

resist an argument which may turn oat to be, and may upon its

face appear to be, founded on truth t How is it possible that the

member of an honorable profession should lend his powers of

intellect, judgment, experience, argument, to the wrong sidcT

And I venture to pat the real answer in my own way. The real

answer, ladies and gentlemen, is that an advocate does his work

under strict and severe restrictions of professional duty, im-

posed by a strict code of honor, for the very purpose of securing

that he may discharge this difficult task, whieh is essential to the

administration of justice, without selling his own conscience or

being false to the duty to which he owes to justice and to the

state. The function of an advocate is not to ascertain the truth

;

the function of an advocate is to present from one side of the case

all that can be usefully and properly said, in order that it may be

compared with what is presented from the other side of the case.

no far as that can be usefully and properly said, and in order

that the tribunal may then have before it these competing con-

siderations and may hammer out on which side the truth really

lies.

Take for instance the true position of an advocate who has the

duty of prosecuting in cliarge of crime. There are a great many

people—you see it in magazines and story books constantly—who

really belieru that a barrister who has a brief to prosecute a crim-

inal is aiming at securing his conviction at all costs. That is .»

libel and a travesty upon the whole profession of the law. Thf!

business of an advocate who is prosecuting a criminal is to be

in the strictest sense a Minister of "Justice. Ilia duty is to see that

every piece of evidence relevant and admissible is presented in

due order, without fear and without favor; and unlets there be

name other advocate to assist the accused, it is his' duty to present

the evidence which is in favor of the accused with exactly the

same force and fullness with which he calls attention to the cir-

cumstances tending to make a suspicion against him. His busi-

ness, in Othello^s words, is this: "Solium: extenuate, nor net down

aught in malice." And 1 would say that fundamentally the posi-

tion of a barrister who is prosecuting a criminal is a mere example

nnd epitome of the kind of honor and the sort of conscience which

ought to be shown in all branches of the advocate's work.

Take the case of defending a criminal. What ig the real duty

of an honorable man who has put upon him the heavy burden of

!
defending a person accused of a serious crime T First to develop

' the wholo power of his mind and all the resources of his oxperi -

|

enee to the ta»k. There is an honorable tradition, at any rate of

|

the English bar, that even a man who may be busy with many

j

different eases, if he undertakes uud is called upon to defend the

meanest criminal charged with u crime, is bound to give his own

personal atteution to that work, odious and unramunerativc as it

i may be, to the exclusion of all other business coming his way.

I And in what spirit should it be discharged? It is, I venture to

say, essential to the cause of justice that wc should have the

i
service of a man professionally trained who will defend those who
are accused, and will defend tbeuj by making sure that the most

I is made of every flaw nnd of every gap in the net which seems

to be closing round the unhappy man . win. wit make certain that

all shall be said on the accused's behalf which the accused could

|

properly say if he were not embarrassed in his situation and

thereby largely preventing him from speaking.

True it is, Mr. Justice Dud, that the law, in its effort to secure

that tlie accused should get fair play, has according to some

]>eoplc dona nothing but make things worse for him. Time was

when u mnn accused for a crime under the old common law of

England stood there without counsel—unless indeed somebody

j

could find n flaw in fhe indictment and counsel were assigned to

1 argue the point—and juries and judges refused to convict such

!
]>eople because they felt they were not having fair play. And
then there was interposed the benevolent but possibly mistaken

intervention of the legislature, which deprived the accused person

of that advantage and gave him the right to employ counsel. It

was still possible that he could not afford it, and thereupon the

legislature camo forward and deprived him also of that excuse by

arranging that in proper cases' lie should be provided with counsel

for nothing. There remained now only one further refuge for the

unfortunate man, who wanted nothing better than that he should

sit still in the dock and say nothing and do nothing until the

' thing was over. It was always possible for his advocate, wheu
' everything else failed, to say "Ah, gentlemen of the jury, you

I

have heard evidence against this unfortunate man, but his lips arc

closed; he has no right to take the witness stand and testify out

I of his own mouth as to what happened." Thereupon Parliament

intervened and said, "Oh yes, you may testify," and the last pro-

i

lection and refuge which the common low had cast round (ho

person who was short of an adequate explanation (laughter) has

,
been removed— lias been removed by the legislature in the sup-

posed interests of the aeeuscd. (Laughter.)

! But, after all, the real object of the law in this matter is not

that guilty people proved to be guilty should escape; the funda-

mental object of society is that while the law should be vindicated,

justice should be done as far as fallible human society can do it,

and that, wliatcver happens, we should run no risk that the inno-

cent should suffer without cause. Therefore I would say—and I

am addressing myself more particularly to those who arc not

lawyers—I would say to those who have been seriously concerned

(ladies quite as' much as men) as to how an advocate can justify

his appearing on the side which may be the wrong side and

defending a man in respect of a crime which there seems every

reason to think he may have committed, I would say, remember

that the object of criminal courts is not to punish those who in

their heart of hearts know that they are guilty; the object of a

criminal court is to administer proper punishment to those who
are proved by adequate and forcible evidence to be guilty ; and it

is vital, if you are going to protect innocent | urn pie from the

rtsults of unmerited suspicion and unfortunate coincidence, that

you should have the trained assistance of an advocate, bound by

strict rules of honor as to the part whieh he has to play, in order
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that he may test this alleged chain of evidence in every link and
may see whether there be not (food ground for urging that at sonw
point it fails.

It is for that reason that by the universal tradition of every

bar which follows the old methods and principles of the common
law, no advocate in any circumstances should ever permit himself

to assert his own belief in (he merits of the case which he is

arguing. I think probably even the most experienced of us have

sometimes found it difficult always to obey this rule, but it is a

rule which is vital if justice is going to be done; for if onee a mau
who is honestly convinced that he is arguing on the right side of

it cause is at liberty to assert bis own personal belief in the cause

which lie is arguing, the day is not far distant when the cause

which is not so obviously just will eitlier have to go without

defender or, what is even worse, will be in the hands of men who
are prepared to stimulate and to assert a personal belief in a

cause in whkh they do not really believe. It is for that same
reason that it is as impossible and unthinkable that an honorable

advocate should manufacture evidence as that he should conceal or

distort obvious, available testimony. And it is these principles,

which are most simply illustrated in the case of criminal trials,

which, as I think, are the very life and soul of the honor of th.>

bar.

But T think, Mr. Justice Duff, if one is trying to give a correct

account of this branch of the subject, one ought also, for the

benefit of those who are not practicing lawyers or judges, to add

this. The real truth of the matter is, ladies and gentlemen, that

the question, "How can you espouse the wrong cause?" is to a

large extent based on a fallacy and a confusion. Law is a very

complicated thing. We live in a society where fair dealing and

justice are secured, by a system under which the judges will ascer-

tain how the law applies to the facts of the case, so that one man
may be treated in the same way as any other man in the same

circumstances. That is equality: that is justice; that is liberty;

that in democracy. But in nine rases nut of ten it is only at the

end of the case, and not :>t the beginning of the case, that any-

body knows which side is the ritrht cause. After nil, one of the

great merits of the bar is that i>cople do not go to law unless then?

is a real problem to be solved. I have always thought that the

profession of a lawyer in this respect compare* favorably with

the profession of the doctor, And I j>crh«|>s' might even say, with

the profession of the spiritual adviser. People go to doctors when

they are not really ill; and one, 1 believe, of the most useful

attributes of a fashionable physician is a bedside manner. People

consult their spiritual advisers on problems which sensible men
or women can, I think, very often decide for themselves. But

nobody outside a lunatic ever went to law unless there was some-

thing very much the matter with him—unless there is at stake

either his life, or his reputation, or his wealth, or his home, or his

honor, or one of these things for the sake of which a man will

think it worth while to sell all that he has in order that he may
tight for that which be prizes. Therefore the profession of the

law, in that respect, is one which all of its members ought to

regard as calling for the most special and unremitting devotion

to duty. The case, my brethren of the bar, may seem to be a

•mall, unimportant case to us. It may be a small incident in the

course of a long professional career and when it is disposed of it

passes from one's memory. But there is probably somebody to

whom that little case which occupied so small a fraction of our

own professional life means everything that is important, or

everything that is dear. I think one of the noblest tinners, one of

the finest things about the profession of the advocate is that it is

to him that men and women ^nust turn in moments of tlie greatest

personal anxiety. They put the whole issue into the hands, it may

be, of a man whom they do not know, of whose record they may be

imperfectly acquainted, hut who, at any rate, has this recommenda-
tion that he is a member of an honorable profession which will

devote itself to the end and to the last to serve the man or the

woman who trusts his fate to his charge. (Applause.)

At the same time I think it must be admitted that difficult cases

do sometimes arise in tike course of advocacy under this bead:

"How are you to act when the contention or the case put before

you conflicts with your own knowledge or judgment of the cir-

cumstances 7 You remember, I have no doubt—perhaps I may be

allowed to recall—the hard ease and the sad case of Mr. Charles

Phillip*. Mr. Phillips was an Irishman: not the first Irishman

that came to the Knglish bar, nor the last, but an Irishman witfi

many of the great qualities of that great race, who attained a

great reputation, in largely defending criminals, in the middle of
I Ik- last century, in London. Charles Phillips was called upon to

defend, in the year 1840, a Swiss valet whose name was Cour-

j
voisier. t 'ourvoisier was the personal servant of an old gentleman

—I think he was 73 years of age—Lord William Russell. He saw
this gentleman to his bedroom the previous night, ne left him in

his chamber. Courvoisier himself lived in the basement of the

house, and slept there until morning, and when the morning earac

and one of the women servants first went to rouse Lord William

Bussed she found the place in fearful confusion, she found her

master horribly murdered in his bed, signs of blood and violence

.hi every side, and all the indications that there had been in the

night a savage attack upon him, apparently for the sake of rob-

bery. They not only found that, but they found that there were

marks u|kui the floor which led to the outside premises at the back

mid there wus every indication that the authors of the dreadful

crime had fomvl their way in through this door and made their

way to the old man's bedroom while he was asleep and there had

foully murdered him. And Courvoisicr, this Swiss servant, fo.-

reasons which the police believed to be adequate—it was in the

very early days of what was then the new police in London,

started by Sir Hubert I'eel and known as "Hobbies" and I thinl:

they were very koiiIouh in their duties—this Swiss fellow (.'our-

voisier, being suspected, was put upon his trial for murder, and

Chinles Phillips undertook his defence. Ho defended him with

very great vigor and skill. The evidence against Courvoisier wis
serious, because some, at any rale, of the things which hail been

stolen bad not been carried away from the bouse, but were found

hidden in places when' it seemed more natural that a servant who
knew the premises would hide them than anyone coining from

outside; and, what was worse, Cou noisier, tbe valet, who used to

wear when he was waiting at table, white linen gloves, had

apparently got n pair of white linen gloves much stained with

blood, which he had been at |Miius to conceal. And in tbe middle

of that trial at the Old Bailey, when Phillips was doing all that he

honorably could, with bis intense Irish brilliance, to defend this

Swiss servant. Courvoisier indicated that he wanted to speak to

Charles Phillips and he told Charles Phillips that he had com-

nutted the murder; and having conveyed this surprising piece of

information he said: "And now 1 rely upon you to do the best

you can to prove that I have not."

I believe that many people think that this often happens in th£

course of n criminal lawyer's experience. I am quite sure that it

is not so. I am quite sure that the natural temptation of a man
who means to light against a charge of crime, to deny the imputa-

tion in the face of the world, is a temptation whieh also affects

him in communicating with his professional advisers. At any

rate it has nlwaya been so in my experience.

Well, what was Mr. Phillips to do? It so happened that in

addition to the Chief Justice who was trying the case there wan
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sitting on the bench another and very famous judge, Baron Park,

and to Baron Park, who was not himself trying Courvoisier, but

»'U none the less sitting there beside the Chief Justice, this un-

fortunate Charles Phillips went in the greatest distress, and he

enquired from Baron Park what course in the learned judge'.*

opinion he as an honorable advocate should take. And Baron

Park told him that unless Courvoisier released him from the obli-

gation which he had accepted U> act as his advocate his duty was

to go on with the defence, notwithstanding the fact that this con-

fession had been made to him.

Charles Phillips is dead now, of course. I confess I think that

a grave injustice had been done to his memory. Acting upon the

advice which Baron Park gave to him he was quite right, and so

far as I have been able to follow what subsequently hapj>ened, it

seems to me that Mr. Phillips behaved with propriety. It was

said of him long afterwards, but 1 think quite, quite falsely said,

that in the course of the defence which he set up, after having hud

this confession of guilt, he used arguments which endeavored to

throw the suspicion of the crime upon some other person. 1 do

not think be did; although I entirely agree that if he did so, it

would bp a highly improper thing in the circumstances to do. But

I tell that story because it does indicate what I believe is a very

rare situation in the history of practical advocacy. It docs illus-

trate how that situation roust be dealt with in coses where it

On this part of the subject let me end by reminding you of a

quotation from Boswell which puts' tbe point with the greatest

neatness. Boswell records Dr. Johnson as saying:

"We talked of the practice of the law. Sir William Forbes

said, be thought an honest lawyer should never undertake a cause

which he was satisfied was not a just one. 'Sir,
1
said Mr. John-

son, 'a lawyer has no business with the justice or injustice of tb;

cause which he undertakes, unless his client asks his opinion, and

then he is bound to give it honestly. The justice or injustice of

the cause is to be decided by tlie judge. Consider, Sir, what is

the purpose of the courts of justice? It is, that every man may

have bis cause fairly tried, by men appointed to try causes. A
lawyer is not to tell what he knows to be a lie; he is not to pro-

duce what be knows to be a false deed; but he is not to usurp the

province of the jury ami of the judge, and determine what shall be

the effect of evidence—what shall be the result of legal urgumcnt.

As it rarely happens that a man is fit to plead his own cause,

luwyere are a class of the community who, by study and experi-

ence, have acquired the art and power of arranging evidence, and

of applying to the point* at issue what the law has settled. A
lawyer is to do for his client all that his client might fairly do for

himself, if he could. If, by a superiority of attention, of knowl-

edge, of skill, and a better method of communication, he has the

advantage of his adversary, it is an advantage to which he is

entitled. There must always be some advantage, on one side or

the other; and it is better that advantage should be liud by talents

than by chances. If lawyers were to undertake no causes till they

were sure they were just, a man might be precluded altogether

from a trial of his claim, though, were it judicially examined, it

might be found a very just claim.' "—Catuum La* Journal

"An army is not a deliberative body. Il is the executive nrui.

It* law is that of obedience."—Per Brevier, J., in In re (.iriinlcy,

137 U. 8. 153.

"The law will never imply a promise where it would he unjust

to the party to whom it would be imputed, and contrary to eouity

so to imply it."— Per Daniel, J., in Cary r. Curtis, it How. 231.

(Easts of interest

Ckkdibility op Dyino Declaration- hv Inkwkl.—It seems

that, as affecting the credibility of a dying declaration, it may be

shown that the declarant wo* an infidel, a disbeliever in God

and a future state of man. H was so held in State v. Rozell

(Mo.) 225 S. W. 931, the court saying: "When a dying declara-

tion is made and proved in court, iU credibility is tendered, and

the defendant has the right to assault it by any available legal

testimony which accomplishes or tends to accomplish that purpose.

. . . Il is laid down in Wharton's I'nra. Kv. vol. 1, p. .">(Hi, that

'the fact that the declarant was a disbeliever in a future state

of rewards and punishments may be used to discredit his testi-

mony.' In Hill r. State, 04 Miss. 431, 1 So. 494, it was held:

'Where, in the trial of a case of homicide, proof of a statement

made by the deceased is admitted in evidence as a dying declara-

tion in relation to the killing, it is error for the court to exclude

testimony offered by the defendant, with the view of detracting

from the value of such declaration, to the effect that the

deceased had in his lifetime often said "that there was no hell or

hereafter, and all the punishment a man got was in this world."

'

In 4 Krir, Kv. p. 1014, the rule is laid down that 'for the purpusu

of affecting the credibility of the declaration, it is competent to

show that the declarant, because of bis want of religions belief,

was not a person of such character ns was likely to be impressed

with a religious sense of his approaching dissolution, and that

consequently no reliance i» to be placed upon what he said.'

1 It. C. I,, i 07, p. r>4D. In Ooodnll r. State, 1 Ore. 33.1, 80 Am.
Dee. 31MI, it was held: 'Dying declaration* admitted in evidence

may be discredited by showing that the deceased was a disbeliever

in a future state of reward* and
;

Propkiity Takex vrom Person- i'vdkh Aswot as Sirrjkit to

tl xitKisH h ext.— In FiUgvrald r. Nickcrmjfi. (K. I.) 113 Atl. 200,

it was held that property taken from alleged eiiminals, and held

by the police ofTicinls to I*' used as evidence in ease of their prose-

cution, is subject to garnishment in the hands of the officials.

Said the court: "By i :«). chapter X>4, General taws 1000, it is

provided that 'all pro|ierty, money or estate taken or detained as

evidence in any criminal cause shall l»e suhjeet to the order of tbe

court before which the complaint or indictment shall be brought

or pending, and shall, at the termination thereof, be restored to

the rightful owner.' The plaintiffs argue that the garnishment of

these articles might interfere with their use at the trial; that

public officers should be saved from the vexation and annoyance

i>f incidental litigation; and that such garnishment, if held to be

valid, might induce collusion between creditors and poliee officers.

We fail to see any force in these contentions. In the first place,

the garnishment neither removes the property from the possession

of the garnishee nor prevents its production and use as evidence

in the criminal proceedings against the owners. Were it other-

wise, the section of tbe statute above quoted make* all such effects

subject to the order of the court until the termination of the pro-

ceedings. The fact that the property in the possession of the

garnishee could not be seized under attachment or execution,

because temporarily subject to the order of the court, does not

prevent the charging of the garnishee in respect thereto, because

he can hold it until such time as he is permitted to deliver it.

Drake, Attaehm. (itb ed. $ 404. The garnishee is required by

law to make an affidavit disrlming what property of the defendant

he hud in his hands and possession at the time of tlie attachment,

niul for that he receives the statutory tee. The performance of

this duty cannot be said to be a vexation and annoyance, any
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more than the compliance with any other law might be vexatious
j

and annoying, but, however that may be, the garnishment in no
\

way defeats the ends of justice by rendering unavailable any

evidence which the property taken from criminals might supply."

Negligence of Warehouseman- in Employing Drunkard as

Keeper op Warehouse.—In Kunkle v. Southern Pucilic Milling

Co., 105 Pac. 398, the California Supreme Court held that on

the question of negligence of a warehouseman in putting in

charge of the warehouse a man known to be frequently under

the influence of intoxicating liquor, it waa not error to instruct

that an ordinarily prudent employer would not retain in his

employ a man who was known, or who should have been known, >

to be a habitual drunkard. The court said: "No fault can be
J

fairly found with the instruction of the trial court to the effect

that an ordinarily prudent employer would not retain in its

employ a man who was known, or who should hove been known,

to be an habitual drunkard. While there is no evidence allowing

that Thomas was an habitual drunkard in the sense that he got

drunk so often and to such an extent as to incapneitnte hint

from attending to his business for a considerable portion of the

time, nevertheless the evidence as a whole shows that Thomas

frequently got drunk while employed at Santa Susanna, was

drunk when he came there on or about November 20, was drunk

on the occasion of the fire, and was observed to be drunk by the

townspeople and under the influence of liquor oftentimes when

on duty in and at the warehouse. The habitual drunkenness

referred to in the instruction was not used in a technical or

limited seuse, but in its general sense as distinguished front that

habitual intemperance, for instance, which might bo made the

ground of an action in divorce. An 'habitual drunkard' in the

general sense and as commonly understood is one who is addicted

to the habit of drinking intoxicating liquors to excess, and who

is commonly or frequently intoxicated and becomes so as often ns

an opportunity permits. State r. Pratt, 34 Vt. 323. As used in

the instnietiod complained of, the phrase 'habitual drunkard'

nettled no explanation. The jury, presumably, was competent

to understand what is meant hy language in common use. And
whether the habits and conduct of the man Thomas, ns shown

by the evidence, were insufficient to stamp him as an habitual

drunkard, was a question properly submitted to the jury under

the allegations of the complaint, to the effect that Thomas was

incompetent and unfit to have charge of the defendant's ware-

house and to care for the plaintiff's property deposited therein."

Competency op Wife to Testify Against Husband with

Respect to Abortion.- The Kentucky Court of Appeals has held

in a recent case that a woman may testify against her husband

in a prosecution against him for causing her to miscarry by the

use of instruments upon her person. See Commonwealth r. Allen,

191 Ky. 624, 231 S. W. 41, wherein the court said: "In ths

majority of the states the courts recognize the right of the wife

to testify against the husband in a criminal prosecution against

the latter for an offense involving actual or threatened injurv

to her person; and in many of them the doctrine that the wife

may testify against him in any criminal prosecution charging

him with injury to her property is also given recognition.

Williamson e. Morton, 2 Md. Ch. 94; Miller r. State. 78 Neb.

MS, 111 N. W. 637; Murray v. State, 48 Tex. Critn. Rep. 141,

122 Am. St. Rep. 737, 8tt S. W. 1024; People v. Northrop. 50

Barb. 147; Com. v. Spink, 1:17 Pa. 255, 20 Atl. 680; Dill r.

People, 19 Colo. 4(il», 41 Am. St. Rep. 254, 36 Pac. 229: Davis

v. Com., 99 Va. 838, 38 S. E. 191; Com. r. Kreuger. 17 Pa. <".,.

Ct. 181. A well-considered case, among the many of other juris-

dictions on the question under consideration, is that of State v.

Dyer, 56 Me, 303. An indictment against the husband and an-

other charged lliem with using an instrument upon the wife by

forcing and inserting it into her womb for the purpose of pro-

curing a miscarriage. The question for decision was whether

the wife was n competent witness against the husband. It was

held that slie could testily: (1) because the charge was gross

personal violence on the person of the wife; (2) that the wife

acted under the corecion of the husband; (3) that the intent

was to procure the miscarriage of the woman. These facte were

suflicient, as Md by the court, to bring the ease within the

exception to the rule of the common law excluding husband and

wile ns witnesses for or against each other. . . . We fully indorse

the reasons advanced by the supreme court of Maine in the

rase, supra, in support of the right of the wife to testify against

the husband when it is sought in a criminal or penal prosecution

to bring him to account for an injury wantonly inflicted or

threatened to her person; for we believe them in full accord

with a salutary public policy, the enforcement of which will have

beneficent effect in protecting the sanctity of the home and hap-

piness of the family. Indeed, any other view of tbe matter would

be contrary to reason and repugnant to the demands of justice."

FivotNii of Draft Examiners as Evidence in Subsequent

Prtn-ekdini!.— In Laird r. Boston and Maine Railroad (N. H.)

114 Atl. 275, it was held that the finding of a board of draft

examiners as to tbe physical condition of a draftee was not

admissible in a subsequent proceeding by him for injuries alleged

to have bren received in employment prior to tbe date of sueh

exnrn 'nation. The court stated the facts and its conclusion ss

follows: "The plaintiff was employed by the defendants as a

rivet heater, and his work required him to heat and carry rivets

to the riveters. The rivets occasionally, before use, became too

cold lor riveting, in which chsc they were returned to the forge

ami reheated. I'pon the occasion of tlie accident, November 3,

1913. n fellow employer relumed n rivet to tile forge by throwing

it. This rivet hit the plaintiff in the right eye. causing thi

injuries complained of. It is the claim of the plaintiff, sub-

stantiated by his evidence, that his eye was seriously injured

by the accident, ami that his sight was very badly impaired; on

the other hand, the defendants contend, and their evidence tended

to prove, that the plaintiffs sight was not seriously affected. The

plaintiff was permitted, subject to exception, to show by a draft

examiner in tbe late war that he would not expect the plaintiff

to be accepted for sen ice by reason of his badly impaired vision.

Tbe defendants were then allowed, subject to exception, to in-

troduce evidence that the plaintiff successfully passed the

|

exumirlation of the hoard of draft examiners and was accepted

for service in the war. The effect of this testimony was to place

before the jury the finding of the board of draft examiners,

ninl to show that he had not suffered any such serious impairment

of vision «s his evidence indicated. In other words, it tended

strongly to inq -each the plaintiff"s evidence, and to destroy the

credibility of the plaintiff as a witness, not only upon the question

of damages, but also upon the issue of liability; and, if tbe

testimony was improperly admitted, the verdict should be set

aside Tbe finding of tbe board of draft cxnmincrs" was not

binding upon the plaintiff, except for the purpose for which it

was made, and therefore evidence of it should not have been

admitted. The examination of the plaintiff by the board was
nn ex parte proceeding, so far as he was concerned. He was
Mimmoned and compelled to appear and submit to t Ive examina-

tion: but no hearing, in which he hud any part, preceded their ,

findings ns to his physical condition. He had no opportunity

to cross-examine the board, to discover how they reached their

conclusions, or to take any action in his own behalf."
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pBOPKirrv or Exprjiisiknt in Couht with Finukr Pkintb or

J "bobs.— lu Moon r. State (Ariz.) 198 I'ac. 2Kij, it was held

nut to be error in a cane in which finger-print evidence had been

used, to permit an ex]>ert to pair finger prints of the jurors,

properly taken and developed, for the purpose of illustrating

the methods of the system, of finger-print identification and the

truth of the claim that invisible finger prints could he developed

and the identity of the maker revealed. The court, in the course

of a lengthy and learned discussion of finger print evidence, said

:

"Complaint is made of alleged errors of the trial judge in the

admission of evidence. The expert witness Sanders was permitted

to make the test of pairing the finger prints of the twelve jury-

men, which consisted of taking two prints in duplicate on separate

cardboards of the finger prints of the twelve jurymen iu the

of the expert, who upon returning to the room, iu the

of the court and jury, develojied the finger prints of

the jurymen by means of finger-print powder, and correctly

paired the cards off by comparing the finger prints as developed.

It ts not claimed that the test was made under conditions different

from the conditions actually existing in the case, or that there

was any trick or device about the test, or anything which smacked

of u sleight-of-hand performance. It seems to have been a fail-

proposition, fairly conducted, and tended, aa wo think, to illus-

trate the methods of the system of finger-print identification,

and the truth of the claim that invisible finger prints can be

developed nnd the identity of tlie marker revealed, by simple

process, to positive certainty. In the present instance the eviden-

tiary value of the abstract explanation of the methods of the system

of de\ eloping finger-print impressions given by the expert wit-

nesses was probably difficult for the jury to grasp. To most of

un it is very bard to conceive that there cannot be two fingers

that arc exactly alike. Hut as the methods of the system were

susceptible of actual demonstration by means of a test, we can

see no reason why such test should not be made. Upon thi-i

point we reproduce Uie reasoning of counsel lor the state: "To

a layman, unsophisticated and incredulous, the idea that a linger

laid on a clean sheet of paper, Iraving no visible trace, thereby

leaves a signature upon that paper, absolutely and positively,

is a fact startling enough, bat to see that finger print developed

under the finger-print powder is a demonstration impressive and

convincing. It might well be that, until a juryman witnessed

thus demonstration, he would never believe that a plain porcelain

slab would reveal the incriminating finger print, hut having seen

their own finger prints developed from invisible impressions on

sheets of paper, it was no longer a question of speculation ; it was

to the jurymen a fact as commonplace as radium, or wireless, or

Hying in the air.' For obvious reasons the admission of experi-

mental testimony must largely rest in the discretion of the trial

judge, and the exercise of this discretion will not be controlled

unless it is manifestly abused.''

Validity or Municipal Regulation op Removal or Ashks.—

In Baltimore v. Hampton Court Co. (Md.) 113 Atl. 850, reported

and annotated in 15 A. I* R. 304, it was held that an ordinance

limiting the quantity of ashes to be removed per week from each

dwelling, apartment house, and tenement house is not unreason-

able or void because it fails to provide for the accumulation in

large apartment houses and requires the owners of such apart-

ments to provide other means for removing the ashes, although

paying their proportionate share of the taxes. Said the court:

"The argument in support of the charge of discrimination seems

t<> be based on the theory that the removal of ashes by the city

is undertaken as a matter of favor to householders, nnd on that

theory it is contended that either all or none should be removed

at public expense, because the work is paid for out of a common

fund contributed by lux payers, and therefore it is unjust to

limit the number of bushels of ashes removed from a large
(

apartment house, on which heavy taxes are paid, to that removed

from u private dwelling, bearing a much lighter burden of taxa-

tion. It is also argued that if sixty families elect to live in

one house large enough to accommodate them, it is unreasonable

to deny them the right to have all their ashes removed at public

expense, while their neighbors who do not live in apartment

houses, or in houses large enough to produce more than lo

bushels of ashes', are relieved of the expense and trouble of

providing for the removal of any part of such refuse. The answer

to both these arguments is that the partial removal of ashes by

the city, as provided for in this ordinance, is not undertaken

primarily as a matter of favor to individuals or to serve their

convenience. If it were, the man who used gas or electricity

instead of coal or wood might justly complain that he was

being taxed to help pay for services rendered by the city to

his neighbor who used ash-producing fuel; and the family living

at a hotel might insist that it was being discriminated against.

An a practical proposition, however, the total amount paid

unnually by the appellees for the removal of ashes, as shown

by the record, is too small, when considered in relation to the

number of families occupying the apartment, to be reflected in

the rents paid by the tenants, and it is not believed they are

substantially interested in the controversy. The only justification

for the use of public money at all in an enterprise of thus sort

is that it serves a public purpose. It is necessary that ashes l»e

removed from time to time to protect the public /rem the !

which their accumulation would occasion, not to the I

as such, but to the public generally using the streets of the city.

How this shall be done is for the municipal authorities, and not

for the courts, to determine. It docs not seem to be any more

unreasonable to require owners of large apartment houses to

provide for the removal of their ashes in excess of the amount

produced by the owners of large dwellings, than to require hotels,

factories, and department stores producing large quantities, to

remove the same."

Lf.amno Knoxviixe Attokney IXai>.—Major Cornelius K.

Lucky of Knoxville, Tennessee, died in January.

Lkwis Coitkty Bar Association of Washington.—At the

recent annual meeting of the Lewis County Bar Association held

at Cheholis, C. D. Cunningham of Centralia was elected president.

Foiimkr Tkxas Jt'MJts Dead.—Former Judge R. D. Thompson

of Oreenville, Texas, died recently at the age of 70. He was

born in Marengo County, Alabama,

Yokk Cot-ntt Bar Association of Maink.—The second annual

banquet of the York County Bur Association of Maine was held

at Saeo recently. Judge Harry B. Ayer was tuastmaster.

Dkath or Chikk .TitsTti-i: of Wisconsin SrrHKMK Court.—
Robert (1. Sicbceker, Chief Justice of the Wisconsin Supreme

Court, died Feb. 11 at his home in Madison, at the age of 6H.

Ai.iiant Coi'ntv Bah Association of Wyoming.—At a meet-

ing of the Albany County Bar Association held at Laramie,

Wyoming. A. W. McColloiigh was elected president sueo-eding

C. M. Kby.
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Death ok Former Attorney General or North Carolina.—

Thomas W. Biekett of Raleigh, North Carolina, for eight years

attorney general of that slate and Inter its governor, is dead.

County Jui«es or Arkansas Convene.—The association of

County Judges of Arkansas held it* annual convention recently

at the Pulaski county court house under I lie guidance of County

Judge Perry Cook of Ij«ke Villnge.

San Mateo County Bar Association or California.—C. N.

Kirkbride of San Maleu was recently elected president of the

.San Muteo County Bar Association at the annual meeting held

at Redwood City. 'Die retiring president was Oeorge C. Rosa.

Prominent Worcester, Mass., Lawyer Dead.—Joseph K.

Greene of Worcester, Massachusetts, is dead, lie was graduated

trom Bowdoin College iu 1877 and was a classmate of Admiral

I Vary.

Ramsey County, Minnesota, Has New Prorate Juhoe.—
Howard Wheeler of St. I'aul has been appointed Judge of the

Ramsey County I'robate Court to fill the vacancy caused by the

<le«th of Judge E. W. Bazille.

Nkw Justice or Delaware Supreme Court Appointed.—
Richard S. Rodney of New Castle has been appointed a justice

of the Supreme Court of Delaware to succeed the late Judge

Thomas Bayard Heisel.

Federal Judge in Brooklyn to Resign.—United States Dis-

trict Judge Edwin L. Uarvin of Brooklyn is to resign shortly

and form a law partnership with his nephew Frederick R. Crane,

son of Judge Frederick E. Craue of tins New York Court of

United States Commissioner in Arkansas Killed.—Judge

James Coater of Little Rock, United States Commissioner and

former I'ulaski county judge, was killed in an automobile accident

recently. He was born in England in 18-43.

I*abette County Bar Association of Kansas.—The annual

banquet of the l>abette County Bur Association, bold at Parson,

Kansas, in January, was addressed by Judge Silas Porter of the

state Supreme Court.

Well Known Boston Law»tji Passes Away.—Charles B.

Southard, a well known Boston lawyer, died January 22. He was

born at Darnariscotta, Maine, in 1847, and was graduated from

Tufts College, class of J870.

Common Plkas Jidues of Ohio Organize.—Ad organization

of Common Pleas judges has been perfected in Ohio, Judge

Robert II. Day of Canton being the first president. He is a

brother of Mr. Justice Day of thc'United States Supreme Court.

Fomrer Massachusetts Judge Dead.—Judge Ilenry Ward-
well of Salem, Massachusetts, is dead. He was graduated from

Dartmouth College in 1800 and was once a judge of the Massa-

chusetts Superior Court.

Decease ok Former Attorney General or New York.—
Thomas Carmody of Penn Ynn, New York, attorney general of

that state in WlO-lilH, is dead. He was a graduate of Cornell

University in the class of 1882.

Minnesota County Attorneys' Association.-- Reuben O.

Thoreen of Stillwutcr was elected president of the Minnesota

County Attorneys' Association of the slate of Minnesota at its

annual meeting held Jan. 21.

Tennessee Lawyer op Prominence Dead.—George T. McCall,

prominent lawyer and president of the Bank of Huntington,

Huntington, Tennessee, is dead. He was a brother, of the late

John E. McCall.

CiiANtiE in Pennsylvania Judiciary.—Erwin Cummins dis-

trict attorney of Washington County, Pennsylvania, has been

appointed judge of the Common Pleas Court to fill the vacancy

caused by tlie retirement in January of President Judge Mc-
llvaine.

PmniA Bar Association or Illinois.—At the annual Lincoln

day dinner of the Peoria Bar Association Henry K. Rathbone

of Chicago spoke on "The I-aist Day of Abraham Lincoln." Jus-

tice Floyd E. Thomjwou of the Illinois Supreme Court was
another speaker.

Deaths in Tkxam.—Judge John C. Williams of Houston is

dead at the age of 51. Other deaths reported from Texas include

.Indue II. N. Ci.rnohan of Kaufman and former Chief Justice

A. K. Prendergasl of the Court of Criminal Appeals,

American Bar Association.—Secretary of Slate Charles E.

Hughes has been invited to deliver the annual address before the

American Bar Association when it meets next August at San
Francisco. Lord Shaw of England will attend the convention.

Former United States Attorney or Seattle Dead.—Robert
C. Saunders, former United States Attorney at Seattle, died at

St. Ix>ui» recently at the age of 57. He was a graduate of the

University of Virginia, and for a time practiced law in St Louis,

and also Pine City, Minn.

Utah Bar Association.—The first meeting in live years of the

Utah Bar Association was held at Salt Lake City in January.

K. M. Bagley, president of the association, presided. The guest

of honor and principal s|ieaker was Justice Charles P. McCarthy

of Idaho.

Aniwoscoouin County Bar Association or Maine.—Supreme

Court Justices Mnrrell and Philbrook of Maine were recently

guests of honor at a dinner of the Androscoggin County Bar

Association held at Lewiston. Maine. Judge Wing, president

of the association, presided.

Death Among Members or Oregon Bar.—Judge William S.

Crowel) of Mcdford, Oregon, is dead. He was a native of Ohio

and was consul to Aiuoy, China, under President Cleveland.

The death of another Oregon lawyer, Louis K. Sanvie of Portland,

occurred February 1. He was a native of Paris, France.

New Atlanta Law Firm.—A new law firm in Atlanta is that

of Alexander & Meyerhardt, composed of Hooper Alexander,

fanner United Slates attorney for the northern district of Georgia,

and David J. Meyerhardt, formerly assistant United States at-

torney for the same district

Philadelphia Common Pleas Jcdue Dead.—F. Amedee

Bregy, president judge of Common Pleas Court No. 1, Philadel-

phin, died in January. He served on the bench for nearly thirty-

rive years. He was in the Civil War and was graduated from

the University of Pennsylvania 1-aw School in 18675.

Prominent Nkw York City Lawyers Form Firm.—William

D. Guthrie, William Trovers Jerome, William Rand mid Isidor

Kressel, all of New York city, have formed the law (inn of Guthrie,

Jerome, Rand & Kressel. Howard Yon Sinderen ond Victor

Morawetz will have offices in connection with the new firm.
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LANCAJmiB Bak Association Of Nebraska.—At a recent weet-

iug of the Lancaster County Bar Association held at Lincoln,

Nebraska, County Attorney Charles K. Matson, president uf tin*

association, presided, and Dwight McCnrty of Emmetlsburg, Iowa,

delivered an address on "Accounting in the Low Office."

Judicial Changes in Virginia.—Judge Jesse Felix Wwl W
the third Judicial Circuit of Virginia has been elected to succeed

the late Judge Edward W. Saundera on the Supreme Court of

Appeals of that state. He was born in Sussex County, Virginia,

and was educated at tlie University of North Carolina and the

University of Virginia.

Countt. Bab Associations in New York State Melt.—The
Seheuectady County Bar Association met at Schenectady Jan. 10

and elected us president Burrctt B. John-ion. \V. W. Wetnple,

the n-tiring president, presided at the meeting. At the annua)

meeting of the Albany County Bar Association held at Albany

recently l'ntriek C. Dugun was elected president.

Ohio Bar Association.—The midwinter convention of the

Ohio Bar Association was held at Akron in January. President

C. E. McBridu of Mansfield presided and speeches were made by

Congressman Simeon D. Fess of Yellow Springs, Ohio, and

Senator James T. Robinson of Arkansas. The summer meeting

will be held at Cedar Point July 5-7.

JrmcjAL Changes in I jiiTtn States Cikojit Coukt.— United

States Circuit Judge Walter J. Smith of Council Bluffs, Iowa,

is dead. He was born in 18(52 and was appointed to the federal

bench by President Taft in 1910. Previously he hud served many
years in Congress. His successor is United Slates Senator William

S. Kenyon of Fort Dodge, Iowa.

Vkhiiont Bab Association.-—The Vermont Bar Association nt

its recent meeting held ut Montpeiier elected Edwin W. Lawrence

«it Rutland, president; Frank E Barber, of Brattleboro, ond

Frank C. Archibald, of Manchester, vice-presidents; George M.

Hogan, of St. Albans, secretary and librarian, and Fred E.

Gleuson, of Montpeiier, treasurer. William W. Rcirden, of Bar-

ton, was elected a member of the board of managers for three

years.

New York Jukistx Who Have Died Recently.—Francis M.

Scott of New York city, formerly a Supreme Court justice of

the state of New York, died Feb. 5. He was nt thn time of bis

death chairman of the New York City Charter Revision Com-

mittee. He was born in 1848, and received his law degree at

Columbia Law School in 1869. He retired from the Supreme

Court bench in 1H18 after twenty years of service. Judge Bartow

S. Weeks of New York city died in Florida Feb. A. At the time

of his death he was a justice of the New York Supreme Court.

He was til years of age, und was born at Round Hill, Conn.

South Carolina Bar Association.—C. J. Ramage of Saluda

is the new president of the South Carolina Bar Association. He
was elected at the recent meeting of tlie association held at

Columbia, Vice presidents of the association were named as

follows: Ed C. Mann, First circuit; R. A. Ellis, Second circuit;

R. K. Dennis, Third circuit; Woods Dargan, Fourth circuit;

Francis H. Weston, Fifth circuit; (J. W. Ragsdale, Sixth circuit;

W. S. Hall, Seventh circuit; W. H. Nicholson, Eighth circuit;

W. H. Grimball, Ninth circuit; S. U Prince, Tenth circuit; James

O. Sheppard, Eleventh circuit; J. P. McNeil, Twelfth circuit;

J. Robert Martin, Thirteenth circuit; Randolph Murdniigh, Four-

teenth circuit. O. C. Markman and William 1). Dickey, both of

Columbia, were named, respectively, secretary and treasurer.
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Grand Ji-wks.— By Order in Council made last month the

tinuid Juries (Suspension) Act 1917 came to on end, and during

the present year and thereafter, if no steps are taken by Parlia-

ment, this obsolete method of wasting time and money will again

t'onn part of our criminal procedure. Since 1917 we have beard

no suggestion of any miscarriage of justice due to the suspension

of the functions of grand juries, but we have heard of the saving

of much time and monty due to their temporary disappearance.

Mis Honor Judge Greenwell is reported to have said at Durham
Quarter Sessions that tlie sole use of grand juries was to enable

a guilty person to escape without a trial—a somewhat severe,

comment, and not very fur from the truth. We know that Un-

charge to the grand jury is not altogether distasteful to some

of those who are called upon to preside at assizes and quarter

sessions, but in these times when rigid ecouomy in every depart-

ment is essential the expense incurred, which runs into many
thousands of pounds, and the inconvenience eaused to grand

jurors and witnesses are not justified by the retention of n

system that has no practical advantage.

—

Law Times.

Lanm-OBo and Tenant—Pehi-etcal Renewal.—It is to be

I gathered from the recent decision of Lord Justice Yonnger (for

Mr. Justice Astbury) in Gray r. Spyer (1021, 2 Ch. 549) that

a ]>erpetual right of renewal is repugnant to a tenancy from

year to year, and if, us a matter of construction, a lease creates

such a tenancy, tlie right of renewal must be rejected. It may
he, as observed by the Lord Justice in the course of his judgment,

that the Courts in England lean against construing a covenant

to be for u perpetual renewal, unless it is perfectly clear that

the covenant does so provide—referring to Fon on landlord and

Tenant, fjth edit., p. 30.5. Buynhatn t>. Guy's Hospital (3 Ves.

295, 298), and Moore r. Foley, (0 Ves. 2T2, 2:17). But in the

case of Swincbumc r. Milburu (52 L. T. Rep. 222 ; 9 App. Cas.

850) the Earl of Selhorne, L. C. in the course of his judgment

said: "I am not inclined (o adopt the language which is to be

round in sonic authorities to the effect that there is a sort of

legal presumption against a right of perjM>tual renewal in eases

of this kind: but those authorities certainly do impose upon

anyone claiming such a right the burden of strict proof, and

are strongly against inferring it from any equivocal expressions

which may fairly be capable of being otherwise interpreted," and

sec Redman on Landlord and Tenant, p. 28, 7th edit. Incidentally

it may be mentioned that in the opinion of the Lord Justice,

and apparently of other judges, a claim for a declaration, not

followed by any claim for consequential relief, is, as a rule,

useless, and should be discouraged, although by Onler XXV., r.

5 R. S. C, the court has full power to declare rights notwith-

standing ancillary relief claimed. ,

The Parliamentary Oath. -It may be of interest, having

regard to the controversy which the form of the oath of allegiance,

as set forth in tlie articles of the Irish Peace Treaty, has assumed

to recall the fact that a Parliamentary oath is of comparatively

recent origin. The British Parliaments of the middle ages asked

no special oath from their members as a legal preliminary to

the fulfilment of their duties. Professor Redlich thinks that a

Mirvcv of the whole history of tlie Parliamentary oath in the

British Parliament will convince anyone that the members' oath

of allegiance docs not arise out of any constitutional principle

•With credit to English legal periodicals.
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inherent in the notion of Parliament, and that it has been mainly

a political expedient fur narrowing the circle of persons eligible

for membership. The first outh imposed upon members of the

English House of Commons was instituted in l'Hi.i by (jueen

Klizabeth's Act of Supremacy, mid the oath was in fact first

taken in 15416. The purport of the outh was that the member
testified to his belief that the Sovereign of Kuglund was the

only supreme governor of the realm both in ecclesiastical and

temporal matters, lu 1010 the statutes of allegiunce ami abjuro-

re added, and in 1678 there was the additional declaration

transubstantiation. Under William 111. the old oath of

allegiance was replaced by a ainiplo declaration of allegiance

to the King and yuecn, but otherwise the requirement as to

oaths remained in full operation till 1829, when Parliament

. decided upon Catholic Emancipation and the Repeal of the

Test Act. In Ireland it may, us in contrast with the history

of the oath in England, be said that from the first the institution

of the Parliamentary oath was baaed not so much on tho ''narrow-

ing of the circle of persons eligible for membership," as on the

principle of securing the occupant of the Throne in his possession.

The taking of the Parliamentary oath may accordingly be re-

garded in that country as institute.) for the strengthening of

the existing Constitution.

Lecal Periodicals—To tic latest issue of the Law Library

Journal, the American publication issued in conjunction with the

"Index to Legal Periodicals," Miss Marian Braincrd contributes)

nn extremely interesting historical sketch of American legal

periodicals, beginning in 1806 with the American Law Journal

and Miscellaneous Repertory. That magazine, which appeared

at irregular intervals, was started by John E, Hall, a gentleman

who conjoined the practice of the law with the tenure of the

chair of rltetoric and literature at the University of Maryland.

'Die American Law Journul, which did excellent pioneer work,

went to sleep for some years and woke again ns The Journal of

Jurisprudence; but, as the learned contributor of the article

pathetically remarks, it was short lived, being "killed by the

frost of non-support." Others, however, took the place of the

defunct journal, most of them modelling themselves on its lines

and all gallantly endeavoring to stimulate interest in the dis-

cussion of legal topics. To-day there is no lack of American
legal periodicals, that particular corner of the publishing field

bein^ described as "a mass of lovely bloom," a description which

savours of enthusiasm like to that exhibited by the staid old

conveyancer who was known to wax eloquent over "a brilliant

deed." There are now, it seems, something like sixty lo^a!

journals issued in the United States. In this country, says the

Laic Times, we have always had a goodly number, but, naturally

enough, not nearly so many as our kin beyond the sea can boast.

We can, however, go farther back in point of time than they

can. Lying before U3 at the moment of writing is a copy of

"The Lawyer's Magazine or Attorney's and Solicitor's Universal

Library for the year 1761, containing whatever is useful, in-

structive or entertaining in the theory or practice of the Laws
of England. The whole illustrated with observations, notes, and
references," printed by His Majesty's Law Printer for William

Owen, near Temple Bar in Fleet street. Wo are not clear whether

this was the first magazine of its kind, but it has had many
successors, some of them still surviving, while oilier*, having

served their generation, have fallen asleep.

Tile Snmr of tub Classics as Part or a Lkaal Education.—
In an extremely interesting presidential address to the Classical

Association recently, Lord Milner, after disposing of the view

long prevalent, that there was

the study of the classics and what were known as "modern''

subjects, went on to enforce once again, that in any scheme

of a truly liberal education, the study of the language and

literature of Greece and Rome must ever form on essential

groundwork. "It was," he said, "incomparably tie best, the

shortest, and surest road of approach to all language and all

literature, to a knowledge of the mind and churaeter of man,

or at least of civilized European man." Lord Milner was, of

course, in these observations, directing his thought chiefly to the

idea that the scientist will be better equipped for his life's work

if he comes to it with his mind quickened and made alert by

the study of those who in ancient Oreek and Rome did so much

for the building up of true culture. But his remarks have a

value and importance Dot only for those who have made the

pursuit of scientific achievement their chief aim. They apply

with equal, if not greuter, force to those who are concerned with

the administration or practice of the law. There is ever tie

tendency on the part of the busy practical lawyer to concentrate

overmuch on such works as tic White Book or the Red Book

—

a tendency which is much to be deprecated. Well nigh a century

ago Thackeray entered the chambers of n pleader in Hare-court

with the idea of reading for tic Bar; but he bad not been long

there before his enthusiasm, if he ever bad much, completely

vanished, for, as he plaintively wrote : "This lawyer's preparatory

education is one of tho most cold-blooded prejudiced pieces of

invention that ever a man was slave to. ... A fellow should

properly do and think of nothing else than law." Not every one,

of course, has experienced quite tic same feeling in regard to

bis legal studies, but the great novelist's remarks show how,

with many, law and nothing but law is to be regarded. For

those who entertain this notion it may be worthwhile recalling

the words which Sir Walter Scott, who, we are proud to remember, .

wits a distinguished member of the profession, put into tie mouth

of Counsellor Pleydcll in tie pages of "Guy Mannering": "A
lawyer without hittory or literature is a mechanic, a mere work-

ing mason; if he powsesKf* some knowledge of these, he may

venture to call himself an architect." Aud surely, in the great

classics of Greece and Rome he will find that width of knowledge

and elasticity of mind which will prevent him degenerating into

a mere mechanic

"Waivbu" of Notick to Quit.—The proposition was enunciated

in Taylem v. Wildin (18 L. T. Rep. 635; L. Rep. 3, Ex. 303)

thai to show a waiver of a notice to quit in the case of a yearly-

tenancy there must be some act or circumstance creating a now

tenancy. The case was criticised in I>ord lnchiquin r. Lyons

(20 L. Rep. Ir. 477), it being pointed out that there is nothing

unlawful in the parlies to a contract of tenancy agreeing to

withdraw a notice to quit served by one of them, or in tie laud-

lord nnd tenant arranging between themselves that the tenant

shall continue to hold under the old tenancy. Nevertheless it

was conceded that as between other parties it may be right to

bold the old tenancy at an end. In Tayleur r. Wildin tie question

was whether a guaranty of rent continued. The objection token

successfully was that the tenancy, on payment of rent after

notice to quit given, had come to un end, and anotl»cr tenancy,

the tenant being the same, had come into existence Chief Baron

Kelly said that though the point was one of difficulty, the objee-

tiun taken must prevail. Since mi unconditional notice to quit

could be withdrawn only by mutual consent, the consent of both

landlord and tennnt that it should .He so withdrawn effected a

new agreement and the creation of n new tenancy taking effect

from the expiration of the old tenancy. That ease lias l>een held

to be good law in the recent case of Freeman r. Evans and

Fletcher and Co. (125 L. T. Hep. 722; (IBB!) 1 < h. 36), in

Digitized by Google



MAJtrn, 19*2.] LAW NOTES 239

which the defense to an action by a superior landlord to recover

possession for breach of covenant not to underlet was held not

entitled to succeed on the ground that after notice to quit given

by the mesne landlord of the premises to the second defendant*

on demanding an increased rent from them, in which demand

they ucquiesecd and remained on, a new tenancy bad been created.

It was pointed out that in the case of a decision lifty-three years

old dealing with the management of property, the law it embodied,

whether right or wrong, must probably have been constantly acted

upon. The case had been distinguished on a real ground for

distinction, but not adversely criticised in Holme v. Brunskill

(38 L. T. Hep. 838; 3 Q. B. Div. 495). The decisions of the

Irish courts, though entitled to respect, were not binding upon

the Conrt of Appeal, uor the disapproval expressed conclusive,

and in England there had been no adverse judicial criticism of

Tayleur v. Wildin. It might be added that the expressions "re-

maining on, on the former terms at an increased rent," and

"waiver," whieh latter term it is to be noticed is now omitted

in section 9 of 8 Edw. 77 c. 28, although included in the 59th

section of the Agricultural Holdings Act 1883, may well have a

legal effect differing from tliat considered to be implied by them

when used colloquially.

Out by Husband to Wife.—It will be remembered that iu

Hanisey v. Margretl (70 L. T. Rep. 788; (189-1) 2 B. 18),

it was decided thBt a receipt given by a husband to wife for

the purchase money of furniture, agreed to be sold by him to

her, did not form j>art of the transaction passing the property

in the goods to the wife, but that the property had passed to

her by the prior and independent bargain, and that consequently

the receipt did not require registration under the Bills of Sale

Act 1878, and that the wife was entitled to tbe goods' as against

the execution creditor, it was also incidentally held by two

of the appeal judges, namely, Lord Eslier, M.K., and Lord Justice

Davey, that, as the furniture was in tho house in which both

husband and wife resided, the wife bad sufficient possession of

the goods to take the case out of the Act, for the situation of

the goods being consistent with their being in the possession

of cither the husband or the wife, tin law would attribute tbe

possession to thu wire, who hud the legal title. As pointed out

by Lord Esher, after the Married Women's Property Act money

and other personal property of a married woman did not pas*

to ber husband. For that pur]»ose tbe married woninn and her

husband were no longer iu law one person, they were two persons,

just as if they were two men. The principle of that cuse lias

been applied by a Divisional Court in the recent case of French

t>. Gething; Gething, claimant (151 L. T. Jour. 418; (1921) 3

K. B. 280). There, by a postnuptial deed, dated May 4, 1914,

the defendant in consideration of natural affection gave to his

wife the furniture and effects in his dwelling, for her absolute

separate use. The deed was not registered under the Bills of

Sale Act 1878, and the furniture remained in the bouse occupied

by the husband and wife. In 1920 the plaintiff obtained judg-

ment against the husband, and proceeded to levy execution at

the house occupied by tbe husband and wife, and of which he

was the rated occupier, but they were met by a claim on behalf

of the wife to the furniture under the aforesaid deed of gift.

It was held that Ramsey r. Margrett applied, and that the wife

having the legal title hail possession of the furniture, su> as to

take the case out of the Bills of Sale Act 1K78. As pointed

out by Mr. Justice Lush, in the course of his judgment, it is

clear that the deed of gift wns a Bill of Sale, hut it is clear

also that, although not registered, it conferred a title to the

furniture on the wife. All that section 8 of the Bills of Sale

Act 1878 does is to invalidate an unregistered biM of sale, or

render it inoperative, so far as execution creditors, and certain

other classes of persons are concerned, if tbe goods affected by

the document are, after seven day*, iu the possesion or apparent

possession of the grantor. The section does not otherwise touch

the validity of tho deed, and, therefore, so far as the title to

the goods was concerned, the wife made out ber title. His

l,ordship considered that the differeuce in the facts in Ramsey v.

Margrett was wholly immaterial, although that was a sale. A
further point was decided in French v. Gething, namely, that

the furniture was not in the order and disposition or reputed

ownership of the husband, within that part of section 10 of the

Married Women's Property Act 1882, which provides that "noth-

ing in this Act contained shall give validity, as against creditors

of tbe husband, to any gift by a husband to his wife of any

property which, after such gift, shall continue to be in the order

and disposition or reputed ownership of the husband." The

court also suggested that the foregoing provision of section 10

applied only in the case where a husband and wife were living

together, on premises on which the husband carried on business.

(Obiter Jhcta

Bin Bill?—Edwards e. Tennis, lt>"> Misc. 009.

A Squealeb.—Wisconsin Yearly Meeting of Freewill Baptists

r. Babler, 115 Wis. 289.

Dk Minimis.—In Rich r. Goldman, 90 X. Y. S. 304, the parties

fought over the paltry sum of $100.

No Sta.vui.so is Coukt.—In Outlaw v. Outlaw, 122 Md. 693,

an action for a divorce, the bill was dismissed.

Took the Dake.—In tlie ease of In re Dasent, 2 N. Y. S.

(«l!t, the court dared Dasent to disobey a subpoena. And, as might

he expected, be didn't.

Almost is Right.—"A locomotive in the roundhouse, a trolley

ear in the barn, an automobile in a garage, are almost as harmless

as canary birds."—See Southern Cotton Oil Co. v. Anderson

(Fla.) 86 So. 629.

True When Written—Ik tub Yeab 1 B. P.—"No man is

presumed to have committed a crime—tbe presumption is other-

wise."—Per Smith, J., in Barden v. New York Central R. Co.,

168 N. Y. Supp. 742.

The Cause and the Effect.—Tbe list of divorce cases await-

ing trial in England, as published recently in the Law Timet,

contained two cases with rather significant titles", to wit: Row
r. Row and Rule v. Rule.

Blue Jays From Kentucky, tbe blue grass country, comes

the report of a case recently decided there affecting "the Weare

family, whose names are .Tared, Jerome, Juhnza, Jnnkim, Jaffa,

Jacova, .Tabus, and Jnza Weare." (See Glassoek r. \V«-are, 2:i4

S. W. 210). Somellockl

Thk First Action of Ejectment.—"The firs! judgment on

earth was upon summons ami hearing. Where art thou, Adaiuf

and Hast thou eaten, etc., preceded the ejectment of Adam and

Eve from their beautiful inheritance, the Garden of Kden."—Per

Coulter, J., in Brown v. Hummel, 6 Pu. St. 1)1.
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It Can't Bk Dost.—A correspondent writes: "I respectfully

submit for your consideration the heading for Section 1953 of

Pierce's Code of Washington. This should help Oil up your

'Obiter Dicta column." We puss (hits along to our readers just

as it canto to us—no more, no Ie*s. However, at the request

of any reader who lias not access tu Pierces Code, we will be

pleased U> i|iiote to hirn the heading of the section referred to.

And Times Do Not Ciianuk!—In Phillips c. Oemulgee Mills,

55 Ou. GIJo, n case decided nearly fifty years ago, tike court spoke

thus of the defendant Phillips: "He should be commended for

doing what, in honor nod justice, he ought to have done, to wit:

to put in writing the truth about the trade he had fairly niade,

though, without fault on the part of the seller, it had been of

no prolit at all to hini. Such conduct approaches the rectitude

of the man commended in Scripture, who 'sweareth to his own

hurt,' and is all the more admirable in thetr times when such

virtue is so rarely exhibited." (Italics ours.)

So Say We Am.!—From the Congressional Heeord of February

9, 1922:

"Mr. Longwurth.—In my judgment, the preparation of these

very technical and difficult revenue and tariff bilk would have

been practically impossible had we not had the benefit of this

drafting service.

"Mr. Hoi**.—Before we had the legislative drafting service

we used to pass income tax laws which permitted the issuance

of blanks that the ordinary individual could understand. Since

we have had the drafting service we have passed an income tax

law that it takes a lawyer to understand, and blanks have been

Issued that no lawyer can understand."

A Judicial Hades.—"In order to preclude all possibility of

mischief of this character the framers of the Kansas constitution

provided that the compensation of justices of the supreme court

and of judges of the district courts should not be increased during

their respective terms of oflice, prohibited the granting to them

of fees and pcr<jiii*ihs outside of or additional to salary, and

forbade them to hold any other office of profit or trust under

the stale or under the United States. Beyond this, they were

. forbidden to practice their profession in any of the courts of

the slate during their continuance in office, so that, so far us

remuneration for service* beyond salary is concerned, there is

written above the portal of the judicial office in Kansas the

inscription which Dante read at the top of the gate of hell:

'I^eave every hope, ye who enter 1' "'—Per Burch, J., in Moore r.

Nation, 80 Kan. 681).

Lorp HAL«nrnv and Kknvltixo Tm:sts.—The death of Lord

Halsbury, ex-I>->rd Chancellor of Kngland, has served to real!,

as might be expected, many incidents of his long life at the

bar and on the bench. Among those incidents are one or luo

which show that he, like Homer and other men, occasionally

"nodded." The I*ottdon 'timet asserts that he "was long under

the belief Ihnt cheques for a less sum than £2 were illegal." This

may or may not be true, hut there can be no gainsaying the

fart that his remarkable observation as to resulting trusts some

years ago caused the profession generally to gasp with astonish-

PATENTS
Bwmii from non-re(idut suoa-nsrs especially solicited. Hltbesl
references; best lermcej. Counsel hsrie^ clients who wish to patent
iBfwauou era invited to writ* for full particulars. sad terms.

WATSON E. COLEMAN,
PATENT LAWTBII .14 F Street. N. W. Weeh Ingtee. O. a

ment. In Smith v. Cooke, {18911 A. C. 'J97, lie, as Lord Chan-

cellor, gravely laid it down that "if it is intended to have a

resulting trust, the ordiuary and familiar mode of doing that

is by saying so on the lace ot the instrument; and I cannot get

out of the language of the instrument u resulting trust except

by pulling in words which arc not there."

(Haxxcsyanbcntc

PlSPtTtll DOCl MENTS

To the Editor of Ltw Norm
Sir: 1 am just in receipt of February Law Notes and write

at once to thank you for your pleasant reference to my pamphlet.

1 am sure that the attitude of your journal on this question of

disputed documents during recent times has contributed to the

interests of justice. There are literally thousands of lawyers who
do not know that the old rules are not still in existence. Within

a few months a high court judge in this state would not permit

"reasons for on opinion" to be given on direct examination,

indicating that ou this subject he was at least twenty years

behind time.

Albert S. Osbobk.

New York City.

l.V RE GRAND JURIES

To the Editor of Law Notes.

Sir: The article in yonr January number on the abolition of
' Grand Juries is of especial interest to your readers in Western

Canada. The system has never been in force here, and there lias

been no wish to have the same established. Charges are laid

before a Magistrate who either tries them summarily in minor

offenses or by eonsenl in the more serious ones. In this class

of cases, the accused can demand a preliminary hearing before

the Magistrate. After hearing the evidence for die prosecution

and any for the defense, if adduced at this stage, the accused is

either discharged or sent up for trial before a higher Court.

Copies of tlic depositions aie forwarded to the Crown Prosecutor

who lays a formal charge and the accused proceeds to trial.

Jnries here in criminal cases consist of six men, and in civil

cases' of six men or women. No woman can serve on the first

class of eases until such time as the law is amended compelling

all jurors to hp locked up together. In civil cases she may flic

a notice that she does' not care to serve, and she is then exeuscd.

Ci.i»ronn T. Jonks.

]

Calgary, Alberta.
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